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EEFACE. 

The  purpose  of  tliis  work  is  to  place  before  the  profession  a 

full  discu&sioiiy  in  proper  order,  of  the  laws  and  rules  of  practice 

governing,  and  to  illustrate  by  judicial  precedents,  the  important 

subjects  of  Ne-w   Trial  and  Appellate  Practice.     Special  effort 

has  been  directed  to  a  methodical  arrangement  and  presentation . 

of  the  statutes,  established  rules  and  decisions  of   the   Pacific 

Coast  states  and  territories,  though,  in  an  elaborate  treatment  of 

the  law  on  any  general  subject  in  one  or  a  few  states,  the  result 

will  be  found  of  practical  use  in  other  states. 

Long  prior  to  legislation  on  the  closely  related  subjects  of  new 
trial  and  review  in  higher  courts,  there  was  a  tendency  and  a 
constant  effort  to  substitute  definite  principles  for  the  unre- 
strained discretion  of  nisi  prius  judges.  But  at  length  it  was 
found  that  the  end  in  view  could  only  be  attained  by  comprehen- 
sive and  radical  changes,  constitutional  and  legislative.  In  most 
of  the  states  will  be  found  complete  systems  of  statutory  and 
code  provisions  governing  these  subjects,  the  principal  duties  de- 
volving upon  the  courts  being  those  of  construction. 

The  space  allotted  for  this  great  subject  is  so  limited  that  there 
is  little  room  for  presentation  of  the  author's  individual  views, 
and  they  have  not  been  put  forward  except  where,  in  the  absence 
of  adjudications  on  any  phase  of  the  subject^  an  expression  of 
orieinal  view  seemed  indispensable  to  a  complete  rounding  out 
of  tbe  ivork.     No  attempt  is  herein  made  to  discuss  or  even  to 
istate  1^11  the  relevant  statutory  provisions  of  all  or  any  consider- 
able  nxmher  of  states;  nor  is  such   discussion   necessary,  nor 
would  it  prove  of  any  value  if  possible.    Taking  the  statutory 
lc€>Ae^    provisions  of  one  state  (California)  and  citing  the  de- 
cisions of  its  own  courts  thereunder,  and  those  of  the  other  Pa- 
cific Coast  states  rendered  under  similar  or  identical  provisions, 
and  ireneral  authority  so  far  as  practicable,  was  the  method  here 
Dursued,  to  a  great  extent,  though  the  statutory  provisions  else- 
where have  been  stated  where  their  statement  was  necessary  for 
nurposes  of  illustration,  or  in  order  to  prevent  misunderstand- 
-  s;ezice  it  is  of  interest  and  serves  a  usefiQ  purpose  to  givb 

here  »  brief  liistorical  resume  of  the  California  code  system. 
The  fottr  codes  took  effect  January  1,  1873.    Although  most 
f  the  provisions  of  the  Practice  Acts,  civil  and  criminal,  were 
hodied  respectively  in  the  Code  of  Civil  Procedure  and  Penal 


iy  Prefaoe. 

Code,  yet  many  of  them  were  omitted  and  others  changed;  many 
new  sections  embodying  the  results  of  many  decisions  suggesting 
or  declaring  rules  and  principles  which  should  govern  pleading 
practice  and  procedure  were  added.  The  first  case  in  which  the 
new  legislation  was  referred  to  was  that  of  Matter  of  John  J. 
Marks^  45  CaL  205^  in  the  brief  of  counsel  in  which  a  provision  of 
the  Penal  Code  was  referred  to.  There  was  no  reference  to  any 
code  provision  in  the  opinion.  The  Code  of  Civil  Procedure  was 
first  referred  to  in  brief  of  counsel  in  Caulfield  v.  Doe^  45  Cal. 
221.  In  the  same  case  the  court  referred  to  it,  citing  and  con- 
struing section  646.  That  was  the  first  section  ever  mentioned 
by  the  supreme  court.  From  that  time  few  opinions  have  been 
written  in  which  some  code  provision  has  not  received  more  or 
less  attention — those  of  the  Code  of  Civil  Procedure  more  than 
any  other.  More  than  one-half  of  volume  45  and  all  the  sub- 
sequent volumes,  over  ninety-three  in  all  to  date,  have  been 
Tinder  the  code  regime.  One  who  gives  long  and  careful  study 
to  the  adjudications  will  be  surprised  to  find  how  many  questions 
of  practice  are  still  left  "in  the  air^';  also  how  many  questions 
have  been  put  aside  in  order  to  decide  the  particular  case  on  some 
other  point,  and  thus  avoid  establishing  a  fixed  rule  which  might 
work  hardship  in  cases  to  arise  afterward,  and  be  awkward  for  the 
appellate  court  to  deal  with.  He  will  also  be  surprised  at  the 
great  number  of  questions  which  were  apparently  set  at  rest  dur- 
ing the  first  two  decades  following  the  adoption  of  the  codes,  but 

have  become  res  integra  by  divergent  views,  doubts,  criticisms 
and  confessions  and  avoidances  during  the  present  decade.  So 
altogether  one  may  in  almost  any  case  find  authority  to  condemn 
the  course  pursued  by  his  adversary  or  to  justify  his  own  course, 
in  matters  of  practice,  or  find  himself  in  a  state  of  sufficient 
doubt  and  uncertainty  to  justify  an  appeal  and  learn  the  side 
on  which  a  majority  of  the  supreme  court  will  array  itself. 
Therefore,a  careftil  analysis  and  arrangement  of  all  the  decisions 
of  this  state  and  of  other  states  having  similar  procedure  is  of 
inestimable  value  to  the  practitioner. 

It  would  be  useless  to  discuss  in  this  place  the  division  and  sub- 
division of  the  work  which  has  been  adopted.  That  will  be 
Been  and  fully  understood  by  referring  to  the  Table  of  Con- 
tents. 

THOMAS  CARL  SPELLING. 

San  Francisco,  September  6,  1903. 
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NEW    TRIAL. 


PAET  I. 


DiTisiON  1.    Substantive  Elements  of  the  Proceeding. 
Division  2.    Procedube* 


DIVISION   1 

'■'▼^^  ELEIDSNTS  OF  THE  FBOCEEBINO. 


CHAPTER  1. 

DEFINITIONS    AND    DISTINCTIONS. 

S    1.    Code  definition  substantially  same  as  at  eommon  law. 

<    2.    New  trial  must  be  preceded  by  a  trial  and  decision. 

i    3.    The  decision  mnst  be  upon  an  issue  of  fact. 

I    4.    The  issue  meant  is  one  arising  upon  the  pleadings. 

i    5.    New  trial  can  only  be  had  of  the  issue  upon  which  the  verdict 

or  other  decision  was  rendered. 
I   6.    Defects  in  pleadings  and  rulings  pertaining  thereto  no  ground 

for  the  proceeding. 
I    7.    Proceeding  must  be  instituted  in  same  court. 
i    8.    Correction  of  conclusions  of  law  and  new  trial  distinguished. 
S    9,    New  trial  distinguished  from  mistrial. 
$  10.    New  trial  distinguished  from  arrest  of  judgment. 
I  1I«    New  trial   distinguished  from   motion   to   quash   information 

or  indictment. 
S  12.    New  trial  distinguished  from  venire  de  novo. 
I  13.    Bight  to   new   trial  not  lost   by   motion  for  judgment   non 

obstante. 
I  14.    New  trial  an  independent  proceeding. 
f  13.    Effect  of  legislation  on  pending  proceeding. 
i  16.    Applicability  to  trials  by  referees. 

New  Trial,  VoL  I-l 


I  1  NEW  TBIAL-8UBSTANTITE  ELEMENTS.  2 

§  1.    Code  deflnition  anbttantially  ume  u  %t  fiommon  law. 

A  new  trial,  as  the  term  is  used  in  law,  is  a  retrial.  Just 
why  the  leas  definite  term  "new  trial"  is  used,  it  would  be  diffi- 
cult  and,  at  present,  without  profit,  to  ezplain.  The  statutory 
definitions  in  the  various  states  will  be  found  Bubstantially  the 
same.  Upon  comparison  with  the  common-law  definition  the 
only  differences  consist  in  differences  of  phraseology.  The 
definition  pvea  in  the  California  Code  of  Civil  Procedure^  is  as 
follows:  "A  new  trial  is  a  re-ezamination  of  an  issue  of  fact  in 
the  same  court  after  a  trial  and  decision  by  a  jury  or  court  or 
by  referees." 

The  only  perceptible  reason  for  using  the  word  "re-examina- 
tion" in  preference  to  the  word  "retrial"  is  that  the  former  is 
a  more  euphonious  expression.  In  this  instance  exactitude  and 
clearness  have  been  sacrificed  to  rhetorical  effect.  Kew  trial  is 
the  statutory,  and  therefore  the  exclusive  and  appropriate, 
method  of  reexamining  issues  of  fact.  Accordingly,  it  was 
held  that  a  motion  to  amend  the  findings,  after  a  decree  had  been 
entered  was  a  practice  unknown  to  the  law.*    The  motion  must 

1  BMtios  666.  A  new  trial  at  common  law  had  reference  to  a  re- 
txamin&tion  of  fact  tried  by  jury.  Few,  if  any,  inatances  can  be 
found  of  B  retrial  of  an  isane  of  fsct  tried  otherwise  than  bj  jurj: 
S  Blsckitone'B  Commentaries,  888. 

i,  common-law  definition.— "A  rehearing  of  the  legal  rights  of  the 
parties  upon  disputed  facte,  before  another  jnry  granted  by  the  court 
on  the  motion  of  the  party  diMatiafied  with  the  result  of  the  previous 
trial,  upon  a  proper  ease  being  presented  for  the  purpose":  4Chitty'a 
General  Practice,  30. 

1  Pico  V.  Supelveda,  66  Cal.  836,  6  Pae.  SIS.  Bat  erroneons  eon- 
clucions  of  law  may  he  corrected  at  any  time  before  the  entry  of 
judgment.  Condee  v.  Barton,  S£  Cal.  15,  the  court  saying:  "The 
declaration  of  the  general  eonclusiou  of  law  from  the  facte  found  is 
the  rendition  of  the  judgment  in  so  far  as  that,  when  entered,  the 
judgment  entered  may  relate  to  eueh  rendition  for  certain  purposes, 
bnt  this  does  not  make  the  coaclusions  of  law  first  announced  final, 
and  beyond  the  reach  of  the  court." 

Bixby  V.  Bent,  59  Cal.  632,  was  cited  in  Curtis  v.  Walling,  2  Idaho, 
416,  18  Pac.  54,  in  support  of  a  proposition  that  the  court  may 
Mnend  its  findings  at  any  time  before  entering  judgment.  But  the 
decision  does  not  go  that  far.  Such  power  is  expressly  denied  in 
I'ico  V.  Supelveda,  supra.  In  Bhodee  v.  Williams,  12  Not.  20,  24, 
the  court  said:  "Of  course,  if  it  had  been  necessary,  or  even  per- 
missible for  him  to  move  for  a  new  trial,  upon  receiving  notice  of 
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tterefore  be  directed  at  the  verdict  as  rendered,  or  the  findings 
as  filed  by  the   court.     Where  a  reversal  was  sought  on  the 
ground  that  in  the  opinion  of  the  trial  judge  he  had  assigned  as 
a  reason  for  denying  the  motion  a  matter  of  fact  not  covered 
m  the  findings,  as  filed,  it  being  insisted  that  he  had  thereby 
amended  the  findings,  and  therefore  the  judgment  was  left  with- 
out snpport  in  the  findings  and  must  be  reversed,  the  supreme 
court  said:    '^But  whatever  the  e£fect  of    the  recitals    in  the 
order  rehed  on  by  appellant,  they  did  not  operate  to  change  the 
findings  in  the  case  as    theretofore    existing.     After    findings 
hafe  been  filed,  and  judgment  entered  thereon,  there  is  but  one 
method  by  which  those  findings  can  be  competently  changed  or 
modified— except  perhaps  in  respect  of  a  mere  clerical  error  or 
misprision — ^and  that  is  the  mode  pointed  out  by  the  statute,  by 
the  granting  of   a  new  trial.    Until   the  findings  are  thus  set 
aside,  they  must  under  our  present  system,  stand  in  their  in- 
tegrity as  originally  made."  *    And  it  is  the  exclusive  method 
as  well  in  equitable  actions  as  in  actions  at  law.^ 

the  filing  of  the  report  which  has  been  made  by  the  referee  in  this 
ease,  it  would  follow  that  his  appeal  from  the  order  overruling  his 
motion  for  a  new  trial  would  lie,  for  otherwise  he  might  be  wholly 
deprived  of  any  appeal  from  that  order  by  the  expiration  of  the 
time  within  which  such  an  appeal  may  be  taken,  before  the  rendition 
cf  any  final  judgment.  But  he  was  not  required,  nor  could  he  be 
pennitted,  to  move  for  a  new  trial  until  the  issues  between  him  and 
the  plaintiff  had  been  fully  and  finally  decided.  Before  a  party  can 
oiove  for  a  new  trial,  the  action  must  have  been,  not  partially,  but 
folly  tried,  and  this  action  has  been  finally  and  fully  tried  only  so 
far  as  Maria  Williams  is  concerned.  The  fact  that  she  and  her  hus- 
band joined  in  the  motion  and  in  this  appeal  does  not  invalidate 
the  motion  or  the  appeal,  so  far  as  she  is  concerned,  nor  will  it  pre- 
rent  him  from  making  his  motion,  and  taking  his  appeal  when  the 
proper  time  arrives." 

s  Hawxhurst  v.  Bathgeb,  119  Gal.  531,  532,  63  Am.  St.  Bep.  142, 
51  Pac  846.  See,  also,  Thompson  v.  White,  63  Cal.  505,  509,  holding 
that  findings  upon  which  interlocutory  order  is  made  can  only  be 
attacked  upon  final  decision,  and  then  either  on  appeal  from  the 
judgment,  or  on  motion  for  new  trial.  In  the  same  case  upon  a  sec- 
ond appeal  (76  Cal.  381,  383,  18  Pac.  399),  the  court  limited  or  ex- 
plaioed  the  lanpiage  used  by  it  on  the  former  appeal  to  the  effect 
tliat  an  interlocutory  decree  could  be  modified  by  the  findings  made 
» the  final  decision,  and  that  inconsistency  between  the  interlocutory 
<ie«ree  and  final  decree  is  immateiial. 

*  Doe  V.  Vallejo,   29   Cal.   386,  390;  Duff  v.  Fisher,  15  Cal.  375; 
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§  2.    Kew  tiiftl  mutt  be  preoeded  by  a  trial  tod  decdaiim. 

It  is  &  "re-examination,"  a  retrial.  It  cannot  be  initiated  or 
entertained  until  after  the  completion  of  a  former  trial.  And 
to  test  the  question  whether  there  has  been  a  former  trial  and 
whether  such  former  trial  has  been  completed  is  to  ask  ana 
answer  this  question,  Has  there  been  a  decision?  It  must  be 
constantly  borne  in  mind  that  not  every  decision  terminates  a 
trial.  In  a  general  sense  every  ruling  on  a  motion  and  on  the 
adtnissibility  of  evidence  is  a  decision.  But  the  deciBion  des- 
ignated in  the  code  in  connection  with  new  trials  is  a  decision 
rendered  upon  a  trial  of  an  issue  of  fact.  Motion  for  new  trial 
can  only  be  entertained  "after  a  trial  and  decision."  "A  deter- 
mination of  an  issue  of  fact  is  the  verdict  or  decision,  which  ia 
sought  to  be  set  aside  when  a  new  trial  is  asked,  under  the 
code" ;"  and  the  decision  meant  by  the  code  is  a  decision  of  the 
issues  as  to  all  the  parties  before  the  court;  and  where  no  ver- 
dict  had  been  rendered  for  or  against  one  of  the  defendants,  it 
was  held  that  the  motion  for  a  new  trial  was  premature  and 
that  it  was  error  to  grant  it.  The  court  reasoned  thus :  "It  may 
be  that  there  was  a  mistrial  or  not  a  trial  as  to  defendant  Mor- 
gan, and  that  the  eourt  below  may  hereafter  proceed  to  try  the 
case  as  to  him ;  but  there  was  no  cause  for  a  motion  for  new- 
trial,  or  for  an  application  to  vacate   the  former   decision."  • 

Pepotv  T.  Stapleford,  19  Ca!,  302;  ThompBon  v.  White,  63  Cal.  S05, 
509;  Hnrria  v.  San  Francigt^o  Su^r  Ref.  Co.,  41  Cal.  393;  Campbell 
r.  Jones,  41  Cal.  615,  519;  Oagliardo  v.  Hoberlin,  IS  Cal.  390;  Bur- 
nett V.  Pacheco,  27  Cal.  411;  Green  v.  Butler,  28  Cal.  599;  Allen  v. 
FeoDon,  27  Cal.  89,  S5  Am.  Dec.  238;  People  v,  Banvard,  27  Cal.  475; 
Beed  v.  Bernal,  40  Cal.  830;  Whitmore  v.  Shivericfc,  3  Nev.  B03;  Bur- 
Lank  v.  Rierg,  20  Nev.  81,  84,  16  Pae.  430;  Silva  v.  Pickard,  U  Utah. 
264,  27  Pac.  144;  Federico  v.  Hancock,  I  Arir.  513,  25  Pac  600;  All. 
port  V.  Kelly,  2  Mont.  344. 

B  Harris  v.  San  Francisco  Sugar  Beflning  Co.,  41  Cal.  3D3,  404, 
per  Temple,  J.  Tbe  statute  does  not  eontemptata  a  motion  for  a 
new  trial  until  all  of  the  issues  have  been  passed  upon:  People  t. 
Smith,  121  Cal.  355,  53  Pac.  802.  See,  alsi^,  People  v.  Hsjon,  65 
Cal.   100,  3  Pac.  401. 

s  Benjamin  v.  Stewart,  61  Ca).  605.  In  Bankia  v.  Central  Pae.  H. 
B.  Co.,  73  Cal.  93,  04,  15  Pac.  57,  the  jury  had  retarued  a  verdict 
against  one  of  two  defendants  jointly  sued  as  tort-feasors,  bot  which 
was  silent  as  to  the  other,  whereupon  the  defendant  against  whom 
judgment  was  rendered  appealed.    The  supreme  eourt  held  on  anthor- 
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And  the  same  role^  and  the  reasoning  in  its  support^  bold  good 

liere  there  has  been  a  reference  ordered.    A  motion  for  new 

trial  before  the  final  report  of  the  referee  is  premature/  and  in 

other  cases  where  in  any  respect  the  trial  has  not  been  completed 

bj  a  disposal  of  all  the  issues  and  matters  before  the  court 

in  the  action®    And  since  the  special  findings  of  a  jury  in  an 

^uity  case  are  merely  advisory^  a  motion  for  new  trial  upon 

the  rendition  of  the  verdict  is  premature.®    The    authorities 

itj  of  Benjamin  ▼.  Stewart,  that  the  appeal  was  premature,  prior 
to  a  disposal  of  the  issue  as  to  the  other  defendant. 

T  Crowther  ▼.  Bowlandson,  27  Gal.  376, 385;  Harris  ▼.  San  Francisco 
Sogar  Bef.  Co.,  41  Cal.  393,  406;  Hinds  v.  Gage,  56  Cal.  486,  488; 
Dnfl  ▼.  Duff,  71  Cal.  513,  519,  12  Pac.  570. 

If  a  new  proceeding  for  a  new  trial  be  instituted  after  final  judg- 
ment, the  error  or  irregularity  of  instituting  the  motion  prematurely 
is  obviated  or  cured:  Thus,  in  the  first  case  above  cited,  the  court 
nid:  *'As  the  defendants  renewed  their  notice  of  motion  for  a  new 
trial  after  the  report  was  filed,  and  on  a  new  statement,  a  decision 
of  the  point  upon  which  we  have  just  passed  is  of  no  practical  con- 
■eqnenee,  except  as  it  bears  upon  the  regularity  and  effect  of  the 
referee's  report  as  a  proceeding  in  the  case.'' 

>  See  Bixby  ▼.  Bent,  59  Cal.  532,  holding  that  the  trial  in  a  par- 
tttvtion  suit  was  not  ended  during  the  pendency  of  proceedings  for  a 
Modification  of  the  decree  which  had  been  made:  Bhodes  v.  Williams, 
2  Nev.  26,  holding  the  trial  not  ended,  because  the  decree  had  di- 
rected an  accounting  and  sale.  But  see  Arnold  v.  Sinclair,  11  Mont. 
567,  28  Am.  St.  Bep.  489,  29  Pac.  340,  holding  that  a  reference  after 
jodgment  does  not  affect  finality  of  judgment. 

»  Bates  V.  Gage,  49  Cal.  126,  128;  Spottiswood  v.  Weir,  66  Cal.  529, 
6  Pte.  SSL  That  verdict  in  equity  case  advisory  merely,  see  Haggin 
v.  Raymond,  67  Cal.  303,  7  Pac.  721;  Smith  v.  Bichardson,  2  Utah, 
427.  It  seems  to  be  immaterial,  as  regards  this  quotation,  how  the 
eqnitable  issue  in  which  a  jury  trial  is  had  is  raised.  In  Duffy  v. 
Moran,  12  Nev.  89,  97,  it.  was  raised  by  the  answer.  The  court 
said:  "Defendant  admitted  that  the  legal  title  was  in  plaintiff, 
hot  against  that  set  up  an  equity  which  he  claimed  was  superior  to 
the  legal  title.  Whether  or  not  that  equity  existed  was  the  only 
question  in  the  case,  and  upon  that  neither  party  could  have  de- 
manded a  jury.  In  such  a  case,  when  there  are  contested  questions 
M  fact,  the  chancellor  may,  and  oftentimes  should,  call  a  jury  to 
assist  him  at  arriving  at  a  just  conclusion,  but  the  verdict  is  merely 
advisory,  and  only  to  satisfy  his  conscience.  If  he  is  not  satisfied 
vith  it,  he  can  and  should  disregard  it.  If  it  is  satisfactory,  he 
can  and  should  adopt  it,  and  file  his  findings  and  decree  accordingly. 
. ...  In  a  chancery  suit  the  action  is  not  *  tried '  until  the  verdict 
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are  uniformly  to  the  effect  that  the  verdict  of  a  jury  in  an 
equity  case,  whether  covering  all  the  issues  or  part  only,  is  ad- 
visory merely.  If  general,  covering  all  the  Issues,  the  court 
must  adopt  the  verdict  as  its  finding  or  make  findings,  unless 
waived.*** 

Having  thus  ascertained  the  character  of  the  decision  which 
precedes  a  proceeding  for  new  trial,  it  is  in  order  to  define  that 
which  must  precede  the  decision.  The  re-examination  reaches 
back  to  and  begins  at  the  pleadings ;  and  the  issue  of  fact  re- 
ferred to  in  the  definition  to  be  re-examined  is  one  raised  by  the 
pleadings.*'  A  trial  is  the  examination  before  a  competent  tri- 
bunal, according  to  the  law  of  the  land,  of  the  facts  or  a  question 
of  law  put  in  issue  in  a  cause,  for  the  purpose  of  determining 
such  issue.*"  But  in  case  of  a  trial  by  the  court  without  a  jury, 
until  a  decision  has  been  entered  in  the  minutes,  or  reduced  to 
writing  by  the   judge  and   signed  by  him   and  filed   with  the 

haB  beea  'atiDctioned  SDd  establisbed'  hj  the  c  banc  ell  (t.  In  tbis 
cnse  it  was  not  tried  until  after  the  argument  of  counsel,  '  ai  to  what 
the  judgment  should  be.'  There  is  nothing  in  the  transcript  showing 
that  the  court  submitted  to  the  jury  anything  but  the  special  issues 
stnted,  and,  it  being  a  case  of  purely  equitable  cognisance,  we  can- 
not presume  the  court  called  the  jury  for  any  other  purpose  except 
;u  be  adviBcd  by  it."  See,  also.  Lake  t.  Tollea,  8  Nev.  263;  Vau 
Fleet   V,   Olin,  4   Nev.   88. 

10  Warring  v,  Freear,  64  Cal,  54,  56,  28  Pac.  113;  Learned  v.  Castle, 
G7  Cal.  42,  7  Pac.  34;  Bell  v.  Marsh,  80  Cal.  414,  22  Pac.  170;  Simp- 
son V.  Harris,  21  Nev.  376,  31  Pac.  1009,  holding,  however,  that  the 
error  was  waived  because  there  was  no  objection  to  the  course  pur 
sued.  See,  also,  Duffy  v.  Moran,  12  Nev.  94;  Stockman  v.  Riverside 
Irr.  Co.,  64  Cal.  B7,  23  Pae.  116. 

11  See  post,   I  4. 

13  Anderson  v.  Pennie,  32  Cal.  265;  Tregambo  v.  Comanche  etc. 
Co.,  57  Cal.  501;  Finn  v.  Spagnoli,  67  Cal.  33,  7  Pae.  746;  Van  Meter 
V.  Barnett,  119  Ind.  33.  From  this  deflnitiou  it  is  seen  that  there 
ntay  be  a  trial  which  cannot  be  followed  by  a  new  trial,  within  the 
statutory  definition.  But  there  may  be  a  bill  of  exceptions  for  use 
on  appeal  from  the  decision  resulting  from  the  trial  of  an  issue 
vt  law:  Reddington  v.  Cornwell,  90  Cal.  4S;  27  Pac.  40.  In  Tre- 
gambo  V.  Comanche  etc.  Co.,  supra,  the  term  "trial"  was  applied 
to  a  hearing  on  affidavits  of  a  motion  to  set  aside  a  default.  In 
this  and  also  in  Finn  t.  Spagnoli,  the  hearing  was  held  to  come 
within  the  term  with  reference  to  its  use  in  section  650,  pertainiag 
to  the  time  limited  for  presenting  a  bill  of  exceptioDS. 
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cM,  8  case  has  not  been  tried.^*    If  the  verdict  is  special,  riot 
corering  all  the  issues^  the  court  must  hear  the   evidence  and 
malie  findings  on  issues  not  submitted  to  the  jury.     In  Warring 
T.  Freear/*  the  court  said:  "Upon  adopting  the  verdict^  it 
became  the  equivalent  of  a  finding  by  the  courts  but  it  did  not 
cover  tiie  issues  raised  by  the  pleadings.     Where  the  verdict  of 
a  juij,  in  an  equity  case,  does  not  respond  to  all  the  issues,  it 
becomes  the  duty  of  the  court,  if  it  adopts  the  verdict  as  far 
as  it  is  responsive  to  the  issues,  to  proceed  and  find,  upon  the 
evidence  which  has  been  given  and  any  other  which  may  be  of- 
fered by  the  parties,  as  to  the  other  issues  not  covered  by  the 
verdict  and  to  make  and  file  its  decision  in  writing,  stating  the 
facts  found  and  the  conclusions  of  law  drawn  therefrom,  as  re- 
quired by  sections  632  and  633  of  the  Code  of  Civil  Procedure. 
Until  such  a  decision  has  been  made  and  filed,  the  case  can- 
not be  considered  as  tried  unless  the  filing  of  such  a  decision 
has  been  waived.     There  was  no  waiver  of  findings  in  this  case; 
and  as  the  court  failed  to  ascertain  and  determine  the  rights  of 
each  of  the  parties  to  the  use  of  the  water  of  the  stream  in 
controversy,  the  judgment  and  order  denying  the  motion  for  a 
new  trial  must  be  reversed  and  the  cause  remanded  for  a  new 
trial"    The  word  "decision"  has  the  same  meaning  in  Indiana 
under  similar  statutes  as  those  of  California;  and  "decision"  is 
equivalent  to  "finding'^  where  the  action  is  tried  by  the  court.** 
In  a  case  tried  by  a  jury,  every  step  taken  for  the  purpose  of 
determining  the  issue  of  fact  joined  'between  the  parties,  up  to 
and  including  the  verdict,  upon  such  issue,  must  be  regarded  as 

13  Hastings  ▼.  Hastings,  31  CaL  95;  Warring  y.  Freear,  64  Cal.  54, 
56,  24  Pac.  115;  ConoUy  v.  Ashworth,  98  Cal.  203,  206,  33  Pac.  606; 
BrcMier  ▼.  Conklin,  98  CaL  360,  362,  33  Pac.  211.  In  the  last  case,  the 
trial  judge  filed  his  findings  of  fact  and  certain  conclusions  of  law  in 
an  action  tried  before  him,  in  which  he  found  ' '  that  the  plaintiffs  here- 
in are  entitled  to  judgment,"  but  qualified  that  conclusion  by  add- 
ing as  a  dosing  direction  that  ' '  counsel  will  prepare  an  interlocutory 
judgment  in  favor  of  the  plaintiffs,  directing  a  reference  to  a  com- 
missioner to  be  appointed  by  the  court  to  take  an  account  between 
the  parties.''  It  was  held  that  it  sufficiently  appeared  that  at  the 
time  of  the  filing  of  such  findings  of  fact  and  conclusions  of  law,  the 
trial  of  the  action  was  not  completed. 

u  64  Cal.  54,  56,  28  Pac.  U5. 

i»  Weaver  v.  Apple,  147  Ind.  304,  46  N.  E.  642. 
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"ariBing  during  the  cotme  of  the  trial"  ;^*  and  yet,  althoogh 
the  court  exclndee  all  evidence  on  the  part  of  the  plaintiff,  and 
renders  a  judgment  for  the  defendant,  a  trial  is  had  in  the  sense 
in  which  the  court  may  grant  a  new  trial,  cot  application  of  the 
plaintiff.** 

g  3.    The  deeitioB  mut  be  upon  an  ime  of  faet. 

The  definition  in  terme  limits  the  re-ezamination  npon  new 
trial  to  issues  of  fact.  The  meaning  of  this  seems  clear,  hat 
some  difficulty  has  been  encountered  in  distinguishing  between 
isenes  of  fact  and  issues  of  law.  The  fundamental  proposition 
is  that  a  motion  for  a  new  trial  should  Dot  be  made  unless,  nor 
until,  an  issue  of  fact  has  been  determiued.**  Where  a  party 
has  defaulted,  the  only  question  presented  is  legal,  and  there 
is  no  place  for  a  motion  for  new  trial,'*  and  this  proposition 
holds  good  although  a  statute  requires  the  court  to  hear  evi- 
dence, notwithstanding  the  default,  for  instance  in  divorce 
cases.  Such  Btatutes  merely  declare  the  policy  of  the  law,  but 
are  not  to  be  construed  as  raising  "issues  of  fact"  in  case  of 
default  nor  as  constituting  the  taking  of  proof,  where  the  de- 
fendant has  not  answered  a  "trial,"  as  those  terms  are  now  used 
in  the  provisions  relating  to  new  trials.  The  re-examination'  or 
an  issue  of  fact,  provided  for  in  section  656  of  the  Code  of  Civil 
Procedure,  is  to  he  had  only  where  there  has  been  a  trial  of  an 
issue  arising  where  a  material  averment  made  on  the  one  side 

1«  People  T.  Turner,  39  CaL  370.  Ordering  a  party  to  give  testi- 
mony prior  to  the  trial,  as  on  diicovery,  and  requiring  him  to  nib- 
mit  to  B  medical  examination  before  the  trial,  are  not  "errors  in 
law  ocenrring  at  tbe  trial"  presentable  on  motion  for  new  trial: 
I'faSenbaeh  v.  Lake  Shore  etc.  Ry.  Co.,  142  lad.  S46,  41  N.  E.  S30. 
yurtber  as  to  nhat  errors  deemed  to  occur  during  the  trial,  see,  post, 
chapters   14,    15,    16,    IT. 

11  Moore  v.  Bates,  46  Cal.  30,  31, 

IS  See  Foley  v.  Foley,  130  Cal.  83,  K  Am.  St.  Bep.  147,  52  Pae. 
122;  Clayton  v.  Smith,  1  Colo.  95;  Phelps  v.  Spruanee,  Id.;  People 
V.  George,  3  Idaho,  108,  27  Pac.  680,  holding  that  on  petition  for 
a  writ  of  mandamus,  to  which  a  demurrer  was  filed,  there  could  bo 
no  new  trial,  since  all  the  facts  were  admitted  by  the  demurrer. 

10  Saving!  etc.  8oc.  v.  Meekt,  66  Cel.  3T1,  6  Pac.  624,  Nor  is  the 
setting  aside  a  default,  and  giving  defendant  leave  to  file  and 
answer  in  defense  tbe  granting  of  a  new  trial:  Freeman  v,  Ambrose, 
I'j  Wash.  1,  40  Pac.  381. 
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is  oQntroreited  on  the  othe?^  as  provided  in  sections  588  and  590 
of  tbe  same  code.  The  only  remedy  where  a  defendant  has 
made  default  and  suffered  judgment  upon  an  ex  parte  showing 
ii  by  motion  under  section  473  of  the  Code  of  Civil  Procedure, 
and  not  by  motion  for  a  new  trial.  Attempted  proceedings  for 
a  new  Mai  in  such  cases  are  nugatory.*^ 

S  i   The  issue  meant  is  one  Bxiamg  upon  the  pleadings. 

The  issue  of  fact  meant  in  the  definition  must  be  such  an 
i«ne  arising  on  the  pleadings.*^  In  Harris  v.  San  Francisco 
Sogar  Befining  Company,**  an  account  had  been  referred  for 

M  Folejr  T.  Foley,  120  Cal.  33.    In  this  case,  the  appeUant  con- 
tended that  in  divorce  cases  there  was  always  a  trial  of  necessity 
of  iMaes  of  fact;  that  the  law  raised  such  issues  whether  the  de- 
leodaBt  answered  or  not.     The  court  refused  to  support  this  view 
^  Baid:  "The  court   does  not  provide  that  no   divorce   can   be 
gnnted  upon  the  mere  default  of  the  defendant,  but  that  the  court 
sbaD,  in  all  cases,  'require  proof  of  the  facts  alleged'  before  grant- 
ing the  relief:  Civ.  Code,  fi  130.    But  the  effect  of  that  provision 
it  not  to  raise  'issues  of  fact/  nor  to  constitute  the  taking  of  proof 
sabndtted  by  the  plaintiff  in  eases  where  the  defendant  has  not  an- 
iwered  a  'trial^'  as  those  terms  are  used  in  the  provisions  relating  to 
Bcw  trials.    Buch  an  issue  arises  only  where  a  material  averment 
of  fact  is  made  on  the  one  side,  and  is  controverted  upon  the  other 
{^ode  Civ.  Proc.,  ffi  588,  590);  and  the  *  re-examination'  provided 
for  in  lection  656  is  where  there  has  been  a  trial  of  such  an  issue. 
The  provision  of  the  Civil  Code  merely  declares  the  policy  of  the 
law  to  be  that  in  divorce  eases,  whether  the  defendant  suffer  or 
not,  the  relief  shall  not  be  granted  until  the  facts  upon  which  it  is 
longht  are  established  by  proof.    In  such  an  instance,  however,  ad 
ii  any  other  where  the  defendant  makes  default  and  suffers  judg- 
Bent  upon  a  mere  ex  parte  showing,  his  remedy  in  seeking  relief 
from  the  judgment  is  under  section  473  of  the  Code  of  Civil  Pro- 
cedure, and  not  by  motion  for  a  new  trial." 

ti  Harper  ▼.  HOdrcth,  99  CaL  265,  270,  33  Pac.  1103;  Harris  v. 
8m  Franciseo  Sugar  Bef.  Co.,  41  Cal.  393,  404,406;  Gregory  v. 
Gregory,  102  Cal.  50,  36  Pac.  364;  Solomon  v.  Fuller,  14  Nev.  63;  ^ 
Beach  v.  Spokane  etc.  W.  Co.,  21  Mont.  7,  52  Pac.  560.  A  delay 
bf  more  than  six  montha  in  the  filing  of  findings,  in  an  action 
of  divorce,  after  judgment  was  ordered  for  the  defendant,  is  not 
pcrtind  for  a  new  trial,  and  cannot  be  considered  upon  appeal  from 
aa  order  denying  a  new  trial  to  the  plaintiff:  Kepfier  ▼.  Kepfler,  134 
CaL  205,  66  Pac  208. 

M  41  CaL  398-407.    See,   also,  Zickler  ▼.  Deegan,  16  Mont.  198, 
iO  Pac  410   where  in  an  action  against  the  defendant  as  lessee  of 
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the  purpose  of  ascertainlDg  a  balance,  all  other  matters  being  re- 
served,  pending  the  report  of  the  referee.  The  referee  filed  hia 
report,  finding  a  balance  against  the  defendants,  who  filed  ex- 
ceptions to  the  report.  No  notice  of  motion  for  new  trial  was 
given  nntQ  within  ten  days  after  the  confirmation  of  the  re- 
port. It  was  held  that  the  motion  was  in  time.  Temple,  J., 
delivering  the  opinion,  said:  "It  is  very  true  that  an  account- 
ing was  contemplated  by  the  plaintiff,  and  ie  a  portion  of  the  re- 
lief sought  by  him.  Still  the  issue  raised  by  the  pleadings  upon 
this  subject  was  his  right  to  have  an  account  taken,  and  the  prin- 
ciples upon  which  the  account  should  be  taken,  if  at  aJl,  was  not 
Mttled  by  the  pleadings,  hut  the  accounting  ordered  may  have 
been  very  dilTerent  from  that  claimed.  In  this  case  the  plaintiff 
might  have  claimed  an  account  of  the  profits  made  by  the  com- 
pany, while  the  accounts  ordered  may  have  been  the  dividends 
made.  The  referee,  in  taking  the  account  and  stating  a  bal- 
ance, was  not  governed  by  the  pleadings,  hut  by  the  interlocu- 
tory decree.  The  question  as  to  the  correctness  of  his  report 
was  not,  whether  he  had  correctly  tried  the  issue  made  by  the 
parties,  but  whether  he  had  correctly  tried  the  question  referred 
to  him  by  the  court.  His  guidance  was  not  the  pleadings,  but 
t)ie  order  of  reference.  The  issue  had  not  been  sent  to  him  to 
try,  hut  he  examined  a  certain  matter  of  fact  under  the  instruc- 
tion of  the  court,  and  for  the  information  of  the  court  before 
whom  the  trial  was  being  had.  If  his  report  furnished  the  in- 
formation sought,  the  court  could  act  upon  it;  otherwise  a  new 
reference  might  have  been  made,  and  so  on,  until  the  desired  in- 
formation was  had.  I  think,  therefore,  the  proceedings  before 
the  referee  in  this  case  was  not  a  trial  within  the  meaning  of 
the  one  hundred  and  ninety-fifth  section  of  the  Practice  Act." 

For  the  same  reason,  where  all  the  facta  are  agreed  upon,  there 
is  no  issue  of  fact  to  be  re-examined,  and  no  ground  for  a  new 
trial.''  Nor  is  a  motion  for  a  judgment  pursuant  to  a  stipula- 
tion a  trial  of  the  case  upon  the  merits.     If  a   part^   to  such 

a  mine  for  failure  to  aceoaiit  for  the  profits  thereof  to  the  pl&intiff, 
it  was  held  that  the  claim  of  defendant  that  the  plaintiff  aequieicei) 
in  the  former's  method  of  accounting  could  not  be  argad  as  ground 
for  a  new  trial,  no  facta  having  been  pleaded  ahowing  any  such 
acquiescence,   so   aa  to   constitute   a  waiver. 

13  Oregory  v.  Oregory,  102  Cnl.  50,  36  Pac.  364;  UcMenomy  v. 
TVhito,  lis  Cal.  339,  343,  47  Pac.  109. 
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sfipnlation  is  entitled  to  judgment  it  is  upon  the  stipulation, 
&nd  not  upon  a  trial  of  the  cause.  A  motion  for  new  trial  in 
fuch  case  is  irregular  and  should  be  dismissed.^*  The  same 
rale  is  appUed  where  some  of  the  findings  are  outside  the  issues 
made  by  the  pleadings,  however  much  they  may  affect  the  inter- 
ests of  a  party;  and  a  new  trial  cannot  be  granted  on  findings 
which  relate  to  matters  of  enforcement  of  the  judgment  given 
thereon.  Thus  it  was  held  that  a  new  trial  could  not  be  granted 
on  a  finding  that  certain  property  was  subject  to  a  judgment 
for  costs.^  On  the  same  principle,  it  was  held  that  a  new  trial 
i^honld  not  be  granted  because  the  court  had  erred  in  the  finding 
of  a  fact  relating  to  a  preliminary  proceeding  in  the  case,  where 
CTch  ruUng  was  specified  merely  as  an  error  occurring  during 
the  trial.^  But  the  proposition  that  the  issue  to  be  re-examined 
most  be  one  arising  upon  the  pleadings  requires  some  qualifi- 
cation, or,  rather,  explanation.  It  will  be  seen,  in  its  proper 
place,  that  statutes  specifying  grounds  for  new  trial  almost 
invariably  specify  many  matters  which  the  most  liberal  construc- 
tion could  not  bring  within  the  scope  of  the  pleadings  in  any 
case.  Therefore,  it  is  necessary  to  distinguish  between  the  sub- 
ject matter  to  be  re-examined  and  the  reasons,  or  grounds,  as- 
signed, in  any  given  case,  for  such  re-examination.  These  en- 
title the  party  to  a  re-examination,  or  new  trial,  because  their  ex- 
istence or  occurrence  have  affected  the  verdict  or  decision  on  the 
lisues. 


§  5.   Hew  trial  can  only  be  had  of  the  issue  upon  which  the 
verdict  or  decision  was  rendered. 

It  is  also  a  fundamental  principle  herein,  but  slightly  distin- 
guishable from  that  discussed  in  the  last  preceding  section,  that 
A  party  defendant,  having  by  his  pleading  made  a  defense  by 

24  GiUmore  ▼.  American  etc.  Ins.  Co.,  65  Cal.  63,  66,  2  Pac.  882. 

M  Bay  y.  Atlanta  Banking  Co.,  110  Ga.  305,  35  S.  E.  117.  If 
the  trial  judge  makes  inquiry  into  matters  not  shown  at  the  trial, 
though  improper,  yet  it  is  no  ground  for  new  trial:  State  v.  Huff, 
76  Iowa,  200,  40  N.  W.  720. 

26  Solumon  y.  Fuller,  14  Nev.  63,  65.  The  order  in  this  ease  was 
03  a  matter  which  was  not  and  could  not  have  been  submitted  to 
the  jury.  If  erroneous,  it  could  not  be  corrected  on  motion  for  new 
trial  The  court  strongly  intimates  that  the  party  mistook  his 
remedy. 
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way  of  confession  and  avoidance,  cannot  resort  to  a  motion  for 
new  trial  for  the  purpose  of  setting  up  nev  defenses  to  the  ac- 
tion. Accordingly,  it  was  held  in  a  suit  against  a  county  on  a 
note,  the  defendant  having  made  no  defense  thereto,  but  having 
set  up  a  connterclaim,  that  it  could  not  after  verdict  against  it, 
in  a  proceeding  for  a  new  trial,  contend  that  the  note  constituted 
an  increase  of  its  indebtedness,  and  therefore  was  void  for  want 
of  the  statement  required  by  a  certain  statute.*^ 

g  6.  Defect!  in  pleadisgi  and  rnlissi  pertaining  thereto,  no 
ground  for  the  proceedii^. 
A  motion  for  a  new  trial  is  not  available  procedure  for  reach- 
ing defects  in  pleadings.  And  where  judgment  has  been  entered 
upon  demurrer  to  the  complaint,  an  error  in  its  ruling  can  only 
be  corrected  upon  appeal  from  the  judgment.  A  motion  for  a 
new  trial  is  not  permiesible  for  the  purpose  of  correcting  ench 
error,  and  an  order  denj-ing  a  new  trial  will  he  affirmed  upon  ap- 
peal therefrom,  without  considering  the  merits  of  the  de- 
murrer.** \or  can  any  question  as  to  the  legal  suffici^icy  of  an 
indictment  be  raised  on  a  motion  for  a  new  trial.*"  It  has  been 
held  in  Arizona  that  failure  of  a  complaint  to  state  a  cause  of 
action  may  be  availed  of  on  motion  for  a  new  trial.**  But  the 
reasoning,  no  less  than  the  great  preponderance  of  authority, 
sustains  the  opposite  view.     The  same  question  was  considered 


zs  Jones  v.  Chalfant,  128  Cal.  334,  60  Pae.  852;  Mason  v.  AoBtin, 
46  Cal.  3SS,  3ST.  See,  alio.  Jacks  v.  Buell,  47  Cal.  162,  163;  Spana- 
gel  T.  Dellinger,  38  Cal.  278,  283;  Onderdonk  v.  San  Franeiseo,  75 
Cal.  634,  S30,  IT  Pao.  678;  Wheeler  t.  Easaabaum,  76  CaL  90, 
92,  16  Pae.  119;  Jenkins  v.  Frink,  30  Cal.  5B6,  695;  Basa  v.  Wait, 
2  S.  Dak.  640,  51  N.  W.  866;  Er&ntE  v.  Bic  Grande  etc.  Co.,  13  Utah, 
8,  43  Pac.  623;  Perkins  v.  McDoweU,  3  Wyo.  328,  23  Pac.  71. 
Objection  that  complaint  faili  to  state  a  cause  of  action  may. 
indeed,  be  raised  at  an;  time,  but  not  in  this  form:  Spanagel  v. 
Cellinger,    eupra. 

2»  Womble  v.  State,  107  Qa.  666,  33  S.  E.  630.  It  is  error  in  a 
criminal  case  to  ^ant  defendant's  motion  for  a  new  trial  on 
the  ground  that  the  information  therein  is  not  properly  ■ubseiibed; 
State  V.  Bchnepel,  23  Mont.  523,  59  Pac  027. 

SO  Consolidated  Canal  Co.  v.  Peters  (Aric),  40  Pae.  74. 
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in  Spanagd  v.  Dellinger,*^  the  appeal  from  the  judgment  hav- 
ing been  dismissed,  and  the  appeal  from  the  order  denying  a 
new  trial  being  the  only  matter  before  the  court.  In  affirm- 
ing the  order  denying  the  motion  the  court  said :  "The  object  of 
the  motion  for  new  trial  is  to  get  rid  of  the  verdict  or  finding. 
The  statement  only  presents  the  action  of  the  court  during  the 
progress  of  the  trial  of  the  issues  joined,  and  affecting  the  ver- 
dict or  finding  on  the  issues;  it  in  no  way  presents  any  question 
u  to  the  sufficiency  of  the  complaint  to  constitute  a  cause  of 
ictiou  Such  questions  can  only  be  raised  on  an  appeal  from 
ihf  judgment.  The  question  as  to  the  total  insufficiency  of  the 
complaint  may,  it  is  true,  be  taken  at  any  stage  of  the  case — ^that 
if  to  say,  in  any  stage  of  the  proceeding  which  presents  the 
question;  but  the  statement  on  a  motion  for  new  trial,  or  the 
record  on  a  mere  appeal  from  an  order  denying  a  new  trial,  does 
not  and  cannot  properly  present  the  question.*' 

The  same  line  of  reasoning  opposes  the  proposition  that  a 
motion  for  new  trial  is  the  appropriate  or  is  any  remedy  for 
failure  of  a  complaint  to  state  a  cause  of  action;  and,  in  addi- 
tion, it  may  usually  be  shown  that  there  are  other  methods 
of  objecting,  even  after  judgment.  Any  not  then  existing 
will  be  deemed  to  have  been  waived  by  failure  i  o  demur  or  ob- 
ject to  evidence.  Nonjoinder  of  parties  must  be  raised  by  plea 
in  abatement,  or  by  demurrer  or  by  objection  when  the  non- 
joinder appears  on  the  trial  and  cannot  be  first  raised  on  the 
motion  for  a  new  trial.*^  But  there  is  a  distinction. between 
questions  which  ciffect  the  sufficiency  of  the  pleadings,  as  such, 
and  errors  committed  by  the  court  during  the  trial,  by  reason 
of  an  erroneous  construction  of  pleadings.  Accordingly,  where 
the  original  complaint  showed  on  its  face  that  the  cause 
of  action  therein  stated  was  not  barred  by  the  statute  of  lim- 
itations at  the  time  suit  was  brought,  and  an  amended  complaint 
introduced  no  new  cause  of  action,  it  was  held  proper  for  the 
trial  court  to  grant  a  new  trial  because  of  an  erroneous  ruling 

SI  38  CaL  278,  283.  See,  also,  Martin  v.  Matfield,  49  Cal.  45; 
In  re  Doyle,  73  Cal.  571,  15  Pac.  125;  Brison  v.  Brison,  90  Cal.  323, 
326,  27  Pac.  186;  Taylor  v.  Hill,  115  Cal.  143,  147,  44  Pac.  336,  46 
Pac.  922;  Mason  ▼.  Barkley  (Ind.  App.),  51  N.  E.  946,  as  to  how 
nxSciency  of  a  pleading  may  be  tested  on  motion  for  new  trial.  Bee 
Alperg  V.  Hnnt,  86  Cal.  82,  21  Am.  St.  Bep.  17,  24  Pac.  846. 

SI  Brackenridge  v.   Claridge  (Tex.  Civ.  App.),  42  S.  W.  1005. 
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that  the  cauee  of  action  set  out  in  the  amended  complaint  was 
barred  by  the  statute  of  limitations.*"  And  where  an  an;'»er, 
which  was  not  demurred  to  set  up  new  matter  and  evidence  was 
offered  by  a  defendant,  but  objected  to  because  the  defense  was 
not  properly  pleaded,  and  the  court  overruled  the  objection  and 
admitted  the  evidence,  but  after  the  trial  had  closed  changed  its 
mind  and  disregarded  the  evidence  because  the  defense  was  not 
properly  pleaded,  the  defendant  was  held  entitled  to  a  new 
trial.**  It  is  also  sometimes  important  to  distinguish  between 
an  assignment  of  error  specifying  a  defective  pleading  or  a  rul- 
ing on  motion  to  strike  out,  as  a  ground,  and  errors  in  ruling 
en  the  admissibility  of  evidence  under  defective  pleading  as  a 
ground  for  the  motion,  errors  in  law  occurring  at  the  trial  being 
one  of  the  statutory  grounds.  Thus  in  Wangenheim  v.  Gra- 
ham,** the  plaintiff  relied  upon  the  refusal  of  the  court  to  strike 
out  portions  of  the  answer,  purporting  to  set  up  a  counterclaim, 
and  also  relied  upon  the  rulings  of  the  trial  court  admitting  evi- 
dence offered  to  prove  a  counterclaim  on  the  ground  :iiflt  if 
proved  the  facts  averred  did  not  constitute  any  defense  to  the 
action,  nor  a  sufficient  basis  in  law  for  a  counterclaim  or  cross 
complaint.  In  passing  upon  the  point,  reversing  the  judgment, 
and  ordering  a  new  trial,  the  court  said :  "It  is  well  established 
in  this  court  that  if  a  pleading  contains  no  cause  of  action  or 
defense,  the  adverse  party  may  object  at  the  trial  to  the  proof 
of  the  facts  alleged,  on  the  ground  that,  if  proved,  they  would 
not  avail  the  party.  It  would  be  a  vain  thing  to  consume 
the  time  of  the  court  in  making  proof  of  facts  which, 
when  established,  show  no  cause  of  action  or  defense,  as 
the  case  may  be.  If,  therefore,  the  counterclaim  or  cross- 
complaint,   on   its   face,   exhibited   no   defense   to   the  action, 

S3  Btnnlleii  v.  Phillipa,  B2  Cal.  40S,  2S  Pac.  442. 

i*  Cprpenter  ».  Small,  35  Cal.  ?i6.  A  portion  of  the  original 
opinion  in  thii  case  was  omitted  in  the  opinion  on  reliearing  re- 
ferred  to   in  Meacham   v.   McKay,   37   Cal.   16S. 

85  39  Cal.  169,  175.  If  in  such  a  case  the  pleading  being  suffi- 
cient, the  court  should  erroneously  eiclude  all  the  evidence  offered 
to  prove  its  allegations,  it  would  stiil  constitute  a  trial,  and  for  tUe 
error  in  excluding  the  evideuce  the  party  offering  the  evidence, 
having  properly  excepted,  would  bo  entitled  to  a  new  trial;  Moore 
T.  Bates,  46  Cal.  30. 
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nor  any  cause  of  action  against  the  plaintiff  which  oould  avail 
tie  defendant  as  a  counterclaim  or  cross-complaint  under  the 
ftactice  Act,  the  court  ought  to  have  excluded  the  proof  oflEered 
to  support  it;  and  if  it  erred  in  this  respect,  the  error  was  a 
proper  ground  for  new  trial/'  The  last  preceding  illustration 
hings  to  mind  an  important  distincticm  in  connection  with  the 
role  which  bars  from  the  consideration  of  the  court  on  motion 
for  new  trial  questions  pertaining  to  the  sufficiency  of  the  plead- 
nigB.  It  only  goes  to  the  extent  of  excluding  the  renewal  of 
questions  which  have  been,  or  which  might  have  been,  disposed 
of  on  demurrer,  by  plea  in  abatement,  motion  to  strike  out,  and 
the  like.  The  fact  that  defectiveness  in  a  pleading  gives  force 
sod  effect  to  an  objection  to  evidence,  to  a  request  for  an  instruc- 
tioD,  or  to  a  moidon  for  nonsuit,  does  not  deprive  the  party  of 
Ute  benefit  of  an  erroneous  ruling  on  such  objection,  request  or 
ruling.  In  Alpers  v.  Hunt,^  the  court  said :  '*If  the  court  be- 
low had  on  the  trial  committed  an  error  for  which  it  was  proper, 
on  its  bemg  regularly  brought  before  it,  to  grant  a  new  trial, 
this  court  would  approve  and  affirm  the  action  of  such  court 
granting  such  relief.  If,  on  the  contrary,  no  such  error  had 
been  committed,  if  the  court  below  had  on  the  trial  before  it 
ruled  correctly,  this  court  would,  in  accordance  with  such  view, 
bold  the  order  granting  a  new  trial  erroneous,  and  reverse  it. 
Tbis  is  the  usual  course  of  practice  in  the  courts  of  this  state, 
ind  we  see  nothing  in  it  foreign  to  the  procedure  prescribed  by 
law.  It  has  been  a  practice,  not  unusual  in  our  courts,  to  ask  a 
trial  court  to  instruct  the  jury,  when  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  to  find  a  verdict 
for  defendant.  Whether  given  or  refused,  such  ruling  could  be 
reviewed  on  motion  for  a  new  trial ;  and  on  the  hearing  of  this 
latter  motion,  whether  favorable  or  adverse  to  the  motion,  an 
appeal  could  be  prosecuted  from  the  order  granting  or  refusing 
tbe  new  trial,  and  the  action  of  the  trial  court  passed  on  in  this 
court  and  either  approved  or  set  aside.  We  see  nothing  irregu- 
lar here  in  having  the  question  made  on  the  motion  for  a  non- 
suit considered  and  passed  on  in  this  court,  though  it  does  go 
to  the  sufficiency  or  insufficiency  of  the  complaint.  The  ques- 
tion comes  before  us  in  the  regular  course  of  procedure,  and  the 
legal  exigencies  of  the  case  demand  that  it  be  considered  and  de- 
terminedL     If  this  court  failed  to  pass  on  the  point,  it  would  in 

M  S6  Cal.  78,  83,  24  Pac.  846. 


H  7,  8  NEW  TEIAL-SUBaTANTIVB  ELEMENTa  18 

ciTect  hold  that  there  was  error  of  law  occnrriDg  at  the  trial,  and 
there  excepted  to,  which  could  not  be  reviewed  on  a  motion  for 
a  new  trial,  and  that,  too,  when  the  Btatute  regulating  the  pro- 
cedure in  our  courts  had  provided  that  all  such  eirors  should  be 
so  reviewed.  There  is  nothing  in  the  casea  cited  by  eounael  for 
appellant  in  conflict  with  what  is  stated  above." 

g  7.    Proceeding  mnit  be  inititnted  in  ume  court. 

In  the  code  definitions  the  words  "in  the  same  court"  are  gen- 
erallj  used.  The  requirement  that  the  reexamination  must  be 
in  the  same  court  governs  the  motion  or  other  proceeding  to  ob- 
tain a  new  trial,  which  must  be  initiated  and  prosecuted  in  the 
court  having  jurisdiction  of  the  action  or  special  proceeding  in 
which  new  trial  is  sought.  In  People  v.  Holloway,*'  a  writ  of 
mandamus  was  applied  for  in  the  supreme  courL  Issues  of  fact 
were  sent  to  the  district  court  of  Napa  county  for  trial,  as  per- 
mitted by  the  statute.  The  party  against  whom  the  verdict  was 
rendered  on  these  issues  moved  for  new  trial  in  the  district 
court.  Fending  the  motion  for  new  trial  the  verdict  was  certi- 
fied to  the  supreme  court.  The  party  in  whose  favor  the  verdict 
was  rendered  moved  in  the  supreme  court  for  judgment  on  the 
verdict,  which  was  granted,  the  coort  holding  that  the  motion 
for  new  trial  should  have  been  made  in  the  supreme  court  and 
not  in  the  district  court. 

§  8.  Correction  of  conclniioni  of  lav,  and  sew  trial  diitin- 
gnithed. 

In  the  absence  of  a  statutory  provision  courts  have  no  farther 
jurisdiction  in  an  action  after  the  filing  of  findings  and  conclu- 
sions  of  law.  The  final  act  of  entering  the  judgment  devolves 
upon  the  clerk,  being  purely  ministerial.  The  only  remedy, 
therefore,  in  California  for  erroneous  conclusions  of  law,  result- 
ing in  an  erroneous  judgment  was,  prior  to  1897,  an  appeal  from 
the  judgment  The  error  could  not  be  reached  on  motion  for 
new  trial.  At  the  session  of  1S80  the  legislature  had  repealed 
the  original  section  numbered  663;  and  in  189?  it  enacted  a  new 
section  having  the  same  number;  also  added  a  new  section,  663| 
These  sections  are  as  follows : 

"663.  A  judgment  or  decree  of  a  superior  court,  when  based 
upon  findinp  of  tact  made  by  the  court,  oi  the  special  verdict 

3-  41   Cal.  409. 
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of  a  jury,  may,  upon  motion  of  the  party  aggrieved,  be  set  aside 
ind  vacated  by  the  same  court,  and  another  and  different  ]udg« 
ment  entered,  for  either  of  the  following  eases,  materially  affect- 
ing the  substantial  rights  of  such  party  and  entitling  him  to 
a  different  judgment :  1.  Incorrect  or  erroneous  conclusions  of 
lav  not  consistent  with  or  not  supported  by  the  findings  of  fact; 
and  in  such  case  when  the  judgment  is  set  aside  the  conclusions 
of  law  shall  be  amended  and  corrected;  2.  A  judgment  or  decree 
not  consistent  with  or  not  supported  by  the  special  verdict. 

''663^.  The  party  intending  to  make  the  motion  mentioned  in 
the  hst  section  must,  within  ten  days  after  notice  of  the  rendi« 
tion  of  judgment  or  decree,  serve  upon  the  adverse  party  and  file 
with  the  clerk  of  the  court  a  notice  of  his  intention,  designating 
the  ground  upon  which  the  motion  will  be  made,  and  specifying 
the  particulars  in  which  the  conclusions  of  law  are  not  consistent 
^th  the  finding  of  facts,  or  in  which  the  judgment  or  decree  is 
not  consistent  with  the  special  verdict.  The  said  party  must, 
within  sixty  days  after  giving  such  notice  of  intention,  make  the 
motion  to  the  court,  after  giving  due  notice  of  the  time  of  mak- 
ing such  motion  to  the  adverse  party ;  but  the  hearing  or  consid- 
eration of  such  motion  may  be  further  continued  by  the  court" 

This  remedy  for  correction  of  error  does  not  in  any  sense 
or  to  any  degree  supersede  that  afforded  by  proceedings  for  new 
trial  They  are  cumulative  and  may  be  both  instituted  and 
prosecuted  together  and  at  the  same  time.  In  Patch  v.  Miller  ^ 
a  motion  was  made  under  the  provisions  of  these  sections  ana 
from  the  ruling  on  the  motion  an  appeal  was  successfully  prose- 
cuted, and  the  lower  court  directed  to  correct  its  conclusions  of 
lav  to  conform  to  the  view  of  the  supreme  court,  based  on  the 
findings.  In  Simons  v.  Hamilton,^*®  McKee,  J.,  delivering  the 
opinion,  expressed  the  view  that  a  new  trial  should  be  granted 
for  an  erroneous  conclusion  of  law.  Three  justices  concurred  in 
the  result  reached  upon  another  ground,  which  in  their  opinion 
justified  the  court  in  granting  a  new  trial  without  adopting  the 

88  125  CaL   241,   57  Pac.   986. 

2»  56  Cal.  495.  The  case  of  Marshall  v.  Golden  Fleece  M.  Co.,  16 
Nev.  156,  has  been  sometimes  referred  to  as  approving  and  follow- 
ing Simmons  v.  Hamilton;  bnt  an  examination  of  the  opinion  and 
tleeisioD  disclose  that  it  does  not.  The  court  affirmed  the  order 
panting  a  new  trial  on  other  and  sufficient  grounds. 
New  Trial,  VoL  1—2 
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TJew  expressed  in  the  opiaion.  Justice  Robs  dissented.  The 
doctrine  of  this  case  was  expressly  repudiated  in  the  case  of 
In  re  Doyle.**  It  is  well  settled  that  no  motion  for  new  trial 
is  necessary  to  reach  defects  apparent  on  the  face  of  the  find- 
ings;*' and  a  new  trial  should  not  be  granted  on  the  ground 
that  the  findings  do  not  support  the  judgment  or  conclusionB  o£ 
law.*» 

§  6.    Kew  trial  dutingniihed  from  miitriaL 

A  mistrial  occurs  when  during  the  progress  of  the  trial 
something  occurs,  or  it  is  discovered  that  something  exists,  which 
renders  the  trial  ineffective  and  it  is  corrected  by  a  retrial  of 
the  case,  in  part  or  entirely,  and  without  proceeding  to  an  abor- 
tive decision.  If  in  such  case  a  verdict  or  decision  were  reached, 
the  only  way  to  correct  the  error  or  irregularity  would  be  in  ar- 
rest of  judgment  or  by  a  new  trial-  A  mistrial  may,  like  the 
granting  of  a  new  trial,  necessitate  the  retrial  of  almost  or 
quite  an  entire  case,  whereas  a  new  trial  occurs  after  the  deci- 
sion, and  does  necessitate  an  absolute  retrial  de  novo  of  at  least 
an  entire  caase  of  action.  The  most  frequent  instance  of  mis- 
trial is  the  sickness  of  a  jnror,  so  serious  as  to  prevent  the  trial 
proceeding,  but  many  other  matters  may  occur  having  the  same 
effect.** 

40  73  Cal.  563,  672,  15  Pac.  130,  holding  alao  that  where  the 
facts  of  the  complaint  are  admitted  and  fbund  as  alleged,  there 
is  no  place  for  a  new  trial.  Bee,  also,  Hunter  v.  Milam,  133  Cal. 
601,  55  Pac.  1079;  Welch  v.  Sargent,  127  Cal.  72,  39  Pac.  319; 
Schroeder  v.  Piais,  128  Cal.  209,  60  Pac.  758;  Shepard  v.  McNeil,  38 
Cal.  72,  74;  McEenuo  v.  Bismarck  Water  Co.,  6  N.  Dak,  361,  71 
N.  W.  608.  Inferentiallj  the  same  conclusion  was  reached  in  Jenkins 
r.  Frink,  30  Cal.  586,  595,  89  Am.  Dec.  134.  The  force  and  effect 
of  the  decision  appears  to  have  been  overrlooked  in  subsequent  eases. 

«i   Catifornia   Nat.   Bank   of   San   Diego   T.   Ointj,    IDS   Cal.    148,    . 
153.  41  Pac.  38. 

42  In  re  Doyle,  73  Cal,  563,  572,  15  Pac.  125;  Brison  v.  Brison, 
90  Cal.  328,  27  Pac.  186;  Kirman  v.  Hunnewill,  93  Cal.  526,  29  Pac. 
124;  Pacific  etc.  Co.  v.  Fisher,  106  Cal.  236,  39  Pac.  758.  See,  also, 
the  other  cases  cited  in  last  two  preceding  notes. 

*3  See  Cal.  Pen.  Code,  f  1123;  PeopJo  v.  Stewart,  64  Cal.  60, 
Zf  Pac.  112;  People  v.  Brady,  72  CsL  490,  14  Pac.  202;  Mont,  Pen. 
Code,  1  2101.  The  case  of  People  v.  Zeigler,  135  Cal.  462.  67 
Pac.  754,  was  an  instance  of  a  mistrial— sick  juror.  Court  held  trial 
should  begin  anew. 
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§  10.    Few  trial  distiiigiiiflhed  from  arrest  of  judgment. 

A  motion  for  new  trial  presupposes  a  sufficient  valid  indict- 
ment or  otiier  pleading  upon  which,  with  sufficient  legal  evidence 
in  support  of  its  allegations,  a  legal  verdict,  or  other  decision, 
and  a  valid  binding  judgment  may  be  pronounced.  A  retrial  up- 
on an  insufficient  pleading  would  be  an  idle  and  vain  perform- 
ance,  and  the  law  has  provided  shorter,  less  expensive  summary 
methods  of  making  objections  thereto  effective  than  that  af- 
forded by  new  trial.  The  object  and  purpose  of  a  retrial  is  not 
the  correction  of  errors,  or  the  prevention  of  further  abortive 
proceedings  which  may  be  corrected  or  prevented  without  a  re- 
trial, but  to  afford  an  opportunity  to  the  court  to  avoid  the  er- 
rors and  irregularities  occurring  on  the  former  trial  to  the  pre- 
judice of  the  party  applying  therefor.  In  Powder  River  Co.  v. 
Conunissioners  of  Custer  County,**  the  defendant  had  moved  be- 
fore the  trial  for  judgment  on  the  pleadings.  The  court  denied 
the  motion,  and  the  action  of  the  court  was  enumerated  as  "one 
of  the  errors  of  law  occurring  during  the  trial,'*  in  the  specifi- 
cation of  errors  attached  to  the  statement  on  motion  for  new 
trial.  The  supreme  court  held  that,  inasmuch  as  it  was  an  order 
of  court  made  before  the  trial,  it  could  not  be  an  "error  of  law 
occurring  during  the  progress  of  the  trial'*;  and  therefore  was 
not  an  error  of  law  which  could  be  made  a  ground  for  new  trial. 
But  the  stage  at  which  the  order  was  made  would  seem  to  be 
wholly  immaterial,  since  if  the  party  was  entitled  to  have  his 

M  9  Mont  145,  148,  22  Pae.  383.  And  in  Scherrer  v.  Hale,  9  Mont. 
^  64,  22  Pac  151,  the  conrt  said:  ''It  is  urged,  however,  that  the 
pleadings  are  properly  before  us,  and  that  we  can  consider  the  or- 
(ler  of  the  court  below  in  striking  out  a  portion  of  the  answer. 
This  alleged  error  is  contained  in  the  specification  of  errors  at- 
tached to  the  statement  on  motion  for  new  trial^  and  is  referred  to 
as  'an  error  of  law  occurring  at  the  trial.'  It  is  sufficient  to  sav 
ihat  this  was  not  an  'error  of  law  occurring  during  the  trial/  and 
therefore  was  not  such  an  error  of  law  as  could  be  considered  on  a 
motion  for  a  new  trial.  There  may  be  an  exception  to  this  rule 
ia  those  eases  where  a  motion  to  change  a  pleading  is  acted  upon 
(inriog  the  trial;  but  the  order  in  this  case  was  made  before  trial, 
and  can  be  reviewed  only  upon  an  appeal  from  the  judgment  itself. 
It  will  be  seen  from  an  inspection  of  the  authorities  that  the  phrase 
'error  of  law  occurring  during  the  trial,'  refers  to  such  errors  as 
we  strictly  errors  of  laws,  and  not  errors  involving  discretion,  and 
that  is  confined  strictly  to  errors  occurring  during  the  trial  of  the 
came." 
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luotioQ  granted,  it  would  have  been  proper  at  any  stage,  even 
after  verdict  or  decision,  in  arrest  of  judgment.  A  motion  in 
arrest  of  judgment  is  proper  whenever  the  indictment  com- 
plaint, or  petition,  does  not  entitle  the  plaintiff  to  relief.'*" 

So  where  the  error  is  not  in  the  trial,  but  in  the  entry  of 
the  judgment,  there  is  nothing  to  require  a  new  trial.^  But  in 
jurisdictions  where  a  motion  for  new  trial  precedes  and  must  be 
disposed  of  before  the  entry  of  judgment,  the  motion  for  new 
trial  should  be  made  before  a  motion  in  arrest.^^  And  it  was 
held  that  where  defendant's  motions  in  arrest  of  judgment  and 
for  new  trial  were  made  at  the  same  time,  the  latter  was  waived, 
and  hence  he  could  not  question  the  findings  of  the  jury  on  the 
evidence.^*  It  is  undoubtedly  safer  practice,  if  there  be  any 
doubt  on  the  question,  to  file  the  motion  for  new  trial  one  day 
and  the  motion  in  arrest  on  a  later  day.**  It  ia  held  that  a 
judgment  will  not  bo  vacated  upon  grounds  that  have  been  al- 
ready passed  upon  by  the  court  in  denying  a  motion  for  a  new 
trial.''®  But  this  view  is  subject  to  some  qualification.  Judg- 
ment* are  often  vacated  in  equity  for  extrinsic  fraud  and  mistake 
upon  new  facts  whii^h  were  beyond  the  reach  of  the  party  at  the- 
triaJ.»i 

g  11.    Hew  trial  diitingaiihed  from  motion  to  qnaah  infor- 
mation or  indictment. 

Applications  for  new  trial  have  been  sometimes  made  on  the 
ground  of  irregularities  in  the  proceedings  against  defendants  in 
criminal  cases  preceilent  to  the  filing  of  an  information  or  find- 
ing of  an  indictment.  It  is  obvious  that  such  objection  cannot 
be  made  available  in  that  form,  being  antecedent  to  the  acqui^i- 

4B  People  V.  Boas,  103  Cal.  425,  428,  37  Pae.  379;  People  v. 
Wong  Wang,  92  Cal.  277,  28  Pac.  270;  People  v.  Turner,  39  Cal.  370; 
Kirk  v.  Litteral,  71  Iowa,  71,  32  N.  W.  106. 

46  LeiB   V.    Hodgsoa,    1    Colo.    3»3,   304. 

4T  Leia  v.  Hodgson,  J  Colcr.  393;  Cincinnati  etc.  Ey.  Co,  -7.  Caat, 
122  Ind.  31,  23  N.  E.  797. 

48  Freeman  v.  lUinoia  Cent.  R.  Co.,  107  Tenn.  3*0,  64  S.  W.  I. 

40  See  poat,  )  381,  and  note. 

60  Friedman  v.  Manley,  21  Wa§h.  675,  59  Pae,  490.  See,  also, 
McDougail  V.  Walling,  il  Wasli.  47S,  75  Am.  St.  Bop.  849,  58  Pae. 
669. 

61  Bee    post,    K    732-774. 
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lion  of  jurisdiction,  and  going  to  the  abatement  of  the  proceed- 
ings. By  failing  to  raise  the  point  before  plea  to  the  merits, 
the  defendant  waives  any  rights  he  may  have  had  to  object.** 
The  law  herein  appears  to  have  been  clearly  and  fully  stated  by 
the  court  in  People  v.  Turner,*^^  as  follows :  "Errors  and  irregu- 
larities in  the  proceedings,  resulting  in  the  presentation  of  the 
indictment — when  the  party  against  whom  the  same  is  presented 
had  not^  prior  to  the  submission  of  the  charge  contained  therein 
to  the  grand  jury,  been  held  to  answer — any  legal  ground  of 
challenge  to  the  panel,  or  to  an  individual  grand  juror,  can  only 
be  made  available  to  defendant  before  plea  by  motion  to  set  aside 
the  indictment.  The  action  of  the  court  upon  the  demurrer, 
and  upon  the  motion  to  set  aside  the  indictment,  can  only  be  re- 
viewed in  the  appellate  court  on  appeal  from  the  final  judgment. 
Objections  which  may  be  presented  by  demurrer  before  plea  may 
further  be  made  available  after  verdict  by  motion  in  arrest  of 
judgment;  and  the  action  of  the  court  on  this  motion  can  only 
be  reviewed  on  appeal  from  the  judgment.  Thus,  it  will  be 
seen,  that  a  motion  for  a  new  trial  presupposes  sufficient  legal 
evidence  in  support  of  its  allegations,  a  legal  verdict  upon  which 
s  valid,  binding  judgment  is  pronounced.  The  statute  does  not 
contemplate  or  authorize  a  retrial  upon  an  insufficient  or  invalid 
indictment;  hence,  a  motion  for  a  new  trial  cannot  properly  be 
based  upon  any  objection  to  the  sufficiency  or  validity  of  the  in- 
dictment, or  any  errors  or  irregularities  occurring  in  the  pro- 
ceedings before  issue  of  fact  joined  by  plea  to  a  good  and  suffi- 
cient indictment,  the  object  and  purpose  of  a  retrial  being  sim- 
ply to  enable  the  trial  court  to  avoid  the  errors  and  irregularities 
claimed  to  have  occurred  on  the  former  trial  to  the  prejudice  of 
the  rights  secured  to  the  defendant.^*  Nor  is  a  motion  for  new 
trial  the  remedy  to  reach  the  defect  of  a  failure  of  the  proper 
prosecuting  officer  to  sign  an  information.     That  defect  can  only 

S2  People  ▼.  Bawden,  90  Cal.  195,  27  Pac.  204;  Ex  parte  Mc- 
Coanell,  83  Cal.  558,  23  Pac.  1119;  Ex  parte  Moon,  65  Cal.  218,  3 
Pac.  644;  State  v.  McCaffery,  16  Mont.  33,  40  Pac.  63;  Gardner 
>.  State,  81  Ga.  144,  7  S.  E.  144. 

M  39  CaL  370,  372.  To  same  effect,  People  v.  Villarin,  66  Cal. 
22S,  230,  5  Pac.  154,  holding  also  that,  after  plea  to  the  merits, 
ail  itatntory  objections  to  the  information,  or  any  defects  apparent 
upon  its  face,  are  waived,  except  a  want  of  jurisdiction,  or  the 
failure  of  the  information  to  state  facts  constituting  a  public  offense. 
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be  reached  by  motioa  to  set  it  aside  before  plea  to  the  merits. 
And  if  not  urged  in  some  form  at  that  stage  it  ie  deemed  to  be 
waived,** 

§  12.    Vew  trial  diitingniihed  fiom  Tcnire  de  noTo. 

Kew  trial  should  not  be  confounded  with  the  ancient  form, 
still  sotnetimes  employed  in  certain  iurisdictions,  of  veuire  de 
novo,  which  lies  for  defects  apparent  on  the  face  of  the  record. 
The  use  of  the  phrase  "motion  for  a  venire  de  novo,"  as  applied 
to  a  special  finding  of  the  court,  cannot  be  defended  upon 
philological  grounds,  but  the  phrase  is  a  convenient  one,  com- 
mendable on  account  of  its  brevity,  its  place  not  easily  supplied, 
and  its  employment  justified  by  general  usage."  Where,  for 
instance,  a  special  verdict  ia  so  indefinite  and  uncertain,  by  rea- 
son of  a  failure  to  find  material  facts,  that  it  will  not  support  a 
judgment,  a  venire  de  novo  should  be  granted  on  motion.^** 
The  California  Code  of  Civil  Procedure  contains  a  provision 
remedial  of  the  defect  of  an  informal  or  irresponsive  verdict. 
It  provides  that  "when  the  verdict  is  announced,  if  it  is  informal 
or  insufficient  in  not  covering  the  issues  submitted,  it  may  be 
corrected  by  the  jury  under  the  advice  of  tbe  court,  or  the  jury 

61  Sute  V.  Sehnepel,  23  Moot.  623,  628,  C9  Fae.  927.  la 
this  case  the  court  said;  "Tbe  record  does  not  show  whether 
L  motion  to  aet  aside  the  informBtioo  was  made  in  tbe  trial  court. 
Even  if  there  bad  been,  and  the  court  had  erred  in  refusiug  to 
■et  it  aside  for  tbe  reason  that  it  was  not  properly  subscribed,  the 
error  thus  committed  by  the  trial  court  could  be  reviewed  ontf  on 
appeal  from  the  judgment.  The  question  presented  by  this  as- 
signment is,  therefore,  not  before  this  court  On  this  appeal.  If 
the  court  below  granted  defendant's  motion  for  a  new  trial  on  this 
ground,  it  was  error."  To  eame  effect,  State  v.  UeCafFery,  16  Uont, 
83,    40    Pac.    63. 

BS  See  Johnson  v.  Horsford,  110  Ind.  ST2,  10  N.  E.  407.  The 
distinctions  between  new  trial  and  venire  do  novo,  and  their  reapee- 
tive  offices  are  very  clearly  and  learnedly  pointed  ont  by  Lord 
Chief  Justice  Willis  in  Witham  v.  Lewis,  1  Willes  Eep.  54,  55,  by 
Judge  Tucker  in  Kinney  v.  Beverley,  2  Hen.  ft  M.  (Va.)  318,  and 
by  Judge  Carr  in  Brown  v.  Ralston,  4  Band.  (Va.)   618. 

B6  Cottrell  V.  Nixon,  109  Ind.  378,  10  N.  E.  122;  Kissler  v.  Citi- 
zens' St.  By.  Co,  (Ind.  App.),  58  N.  E.  891,  contradictory  verdict. 
A  motion  for  a  venire  do  novo  will  not  be  sustained,  unless  tbe  ver- 
dict or  finding  is  so  defective  on  its  face  that  no  judgment  can  be 
rendered  on  it:  Hartley  v.  Phillips,  114  Ind.  189,   16  N,  E.  508. 
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may  be  again  sent  out/*  ^'^  The  Penal  Code  contains  still  more 
specific  provisions.*^  Corresponding  provisions  are  generally 
to  be  found.  But  there  is  another  instance  in  which  a  venire 
de  novo  must  have  been  awarded  at  common  law^  and  would  have 
necessitated  a  retrial  eyen  in  the  absence  of  any  statutory 
ground  for  it  It  is  shovm  in  an  early  Alabama  case  where  the 
^eriff  being  unable  to  attend  court  on  account  of  sickness,  the 
panel  of  jurors  was  summoned  by  a  person  not  qualified.  It  was 
held  that  the  prisoner  was  not  legally  convicted,  the  verdict  was 
set  aside  and  venire  de  novo  awarded.*^®  There  is  probably 
no  state  in  which  this  might  not  occur  at  the  present  day.  It 
voold  not,  however,  necessitate  a  new  trial  unless,  perhaps,  in 
the  event  of  the  party  moving  and  his  counsel  being  entirely  ig- 
norant of  all  the  facts  after  having  exercised  due  diligence, 
owing  to  the  doctrine  of  implied  waiver,  now  generally  recog- 
ni2ecL 

§  13.    Sig^ht  to  new  trial  not  lost  by  motion  for  judgment  non 
obstante. 

From  the  respective  definitions  and  purposes  of  new  trial  and 
judgment  non  obstante,  there  appears  no  reason  why  it  should 
be  incumbent  upon  a  party  to  elect  between  them;  in  other 
words,  why  resort  to  the  latter  is  a  waiver  of  the  former.  And, 
in  an  Oregon  case  where  a  defendant  filed  a  motion  for  a  new 
trial  and  a  motion  for  judgment  non  obstante  verdicto  at  the 
same  time,  which  latter  motion  was  allowed  by  the  court,  and 
final  judgment  rendered  for  the  defendant,  which  judgment  was 
leversed  on  appeal,  it  was  held  that  the  motion  for  a  new  trial 
had  not  thereby  been  disposed  of;  that  it  was  not  waived,  and 
the  trial  court  might,  in  its  discretion,  allow  such  motion  after 
the  reversal  of  the  judgment  given,  notwithstanding  the  ver- 
dict.^    There  is  a  notable  absence  of  American  authority  as 

"  i  619. 

M  CH  Pen.   Code,    S8    1161,   1162. 

i*  State  ▼.  Monk,  3  Ala.  416. 

M  Pisk  V.  Henarie,  15  Or.  89,  13  Pac.  760.  In  delivering  the 
opinion  in  this  ease  (p.  97),  Strahan,  J.,  said:  "Upon  the  argn- 
ment  it  was  urged  with  much  force  that  the  defendant's  motion 
tvt  judgment,  notwithstanding  the  verdict,  nnd  for  a  new  trial, 
^we  inconsistent  with  each  other;  that  the  former  motion  nec- 
cvarily  assumed  and  conceded  that  the  verdict  was  right,  but  that 
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to  the  exact  relation  between  these  two  remedies.  The  abovo 
JB  the  only  case  in  which  their  true  relation  appears  to  haye 
been  directly  considered  and  passed  upon.  The  reasoning  em- 
ployed by  the  court  supports  the  same  conclusion  as  between 
motions  in  arrest,  and  for  judgment  on  the  pleadings,  and  new 
trial,  as  between  judgment  non  obstante  and  new  triaL 

§  14.    Vew  trial  an  independent  prooeedii^. 

The  true  relation  of  the  proceeding  to  other  proceedingE  in 
the  same  action  was  thus  explained  by  Chief  Justice  Sawyer  in 
Spanagel  y.  DeUinger:*^  "Under  our  system,  from  the  entry  of 

tha  complaint  wai  ioHufflcient.  No  caie  preciielj  in  point  wa«  cited 
to  support  this  eontention,  but  wo  were  referTod  to  certain  princi- 
pIoB  of  the  common-law  practice,  which  were  claimed  to  apply  by 
analog}'.  But  I  do  not  think  the  objection  can  be  auBtained.  It 
tha  rule  of  the  common-law  were  aa  contended  (or  by  eouniel,  it 
referred  to  a  mere  matter  of  form,  and  not  of  sub  stance,  which  ii 
ontirely  inapplicable  to  our  eyatom  of  practice  under  the  code": 
In  Jewell  v.  Blandford,  7  Dana,  472,  the  question  aroae  as  to  whether 
a  motion  in  arrest  of  judgment  implied  a  waiver  of  a  right  to  a 
new  trial;  and  the  court  in  passing  upon  it  and  deciding  that  there 
was  no  waiver,  said:  "If  it  be  true  that  a  motion  in  arrest  is  tin 
implied  waiver  of  a  right  to  a  new  trial,  should  not  a  motion  for 
a  new  trial  equally  operate  as  an  implied  admission  that  there  is 
no  cause  for  aireatiiiK  the  judgment^  And  considered  aa  an  original 
queation,  then,  should  there  be  any  such  implied  admisEion  in 
either  caset  We  think  not.  Indeed,  in  England  this  is  a  mero 
matter  of  practice  only,  and  arose  in  England,  from  the  peculiar 
organization  and  powers  of  its  courts.  There  is  no  principle  in  it. 
Onr  practice  is  diSarent,  and  is,  therefore,  more  consonant  with  jna- 
tice,  and  all  the  ends  of  the  law."  To  the  same  effect,  though  the 
point  was  not  directly  passed  upon,  are  Bartholomew  v.  Clark,  1 
Conn.  472;  Pope  v.  Latham,  1   Ark.   66. 

ei  38  Cal.  284.  To  same  effect,  Carpentier  ▼.  Williamson,  25 
Cal.  167;  Pogarty  v.  Pogarty,  129  Cal.  46,  61  Pae.  570;  Knowles 
V.  Thompson,  133  Cal.  245,  65  Pac.  468;  Freas  v.  Townsend,  1  Colo. 
86;  Outcalt  v.  Johnson,  9  Colo.  App.  319-524,  49  Pac.  1058.  It  ap- 
pears that  in  Kentucky  an  appeal  is  a  bar  to  a  proceeding  for  a 
new  trial,  and  vice  versa,  except  where  the  ground  upon  which  a 
new  trial  is  sought  is  one  of  which  the  party  could  not  avail  him- 
self on  the  appeal:  See  Duncan  t.  Allender,  23  Ey.  Law  Bep.  256,  62 
8.  W,  851.  For  rule  in  aupreme  court  where  errors  relied  on  in  both 
appeals,  see  post,  chapter  40.  In  Utah  the  judgment  is  not  dual 
j>cndiog  a  motion  for  a  new  trial,  in  the  sense  which  will  permh 
an  appeal  to  be  taken  from  it:  StoU  v.  Daly  Min.  Co.,  19  Utah,  271, 
57  Pac.  295. 
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the  rerdict  or  filing  of  the  findings  of  the  court,  the  motion  for 
nev  trial  is  a  kind  of  episode,  or  in  a  certain  sense  a  collateral 
proceeding— a  proceeding  not  in  the  direct  line  of  the  judgment ; 
for  the  judgment  may  be  at  once  entered,  and  even  executed, 
while  a  motion  for  a  new  trial  is  pending  in  an  independent  line 
of  proceeding,  which  ends  in  an  order  reviewable  on  an  inde- 
pendent appeal.  The  motion  may  be  heard  and  decided,  and  an 
appeal  taken  on  its  own  independent  record,  while  the  proceed- 
ings on  and  subsequent  to  the  judgment  may  be  still  regularly 
going  on,  and  an  independent  appeal  taken  in  that  line.*^  The 
foregoing  is  only  true  in  those  states  where  the  order  on  motion 
for  new  trial  is  an  appealable  order.  At  common  law,  and  still 
in  some  of  the  states,  the  motion  must  be  made  and  disposed  of 
before  the  entry  of  judgment.  Where  that  is  the  case  the  pro- 
ceeding for  new  trial  is  like  all  other  episodes  of  the  trial,  a 
part  of  it,  and  the  order,  if  denied,  may  sometimes  be  urged  as 
^ror,  and  sometimes  not.  In  Oregon,  and  perhaps  in  one  or 
tffo  other  states,  an  indirect  method  for  review  of  the  ruling 
on  the  motion  and  a  direct  method  for  review  of  all  rulings  in- 
volved in  the  motion  has  been  pointed  out  by  the  supreme 
court  ;^  but  no  appeal  can  be  taken  from  the  order  by  either 
party,  nor  can  it  be  even  assigned  for  error.  But  the  question 
of  the  dependence  or  independence  of  the  proceeding  has  no  es- 
sential connection  with  its  true  character  or  definition.  It  is 
an  important  matter  for  consideration,  however,  where  its  rela- 
tion to  parties  not  moving,  and  its  effect  upon  other  proceedings 
in  the  action,  are  involved.  These  matters  are  the  subject  if  a 
separate  chapter,  where  they  are  fully  discussed.®^ 

§  15.    Effect  of  legislation  on  pending  proceeding. 

An  act  of  legislation  granting  a  new  trial  to  a  party,  after  the 
time  had  passed  and  the  judgment  had  become  final,  would  be 
dearly  unconstitutional  as  would  an  act  reopening  a  judgment  in 
enaction  already  litigated  between  parties,  and  the  time  passed 
for  taking  an  appeal.  In  addition  to  the'  objection  that  it  at- 
tempted to  disturb  vested  rights  there  would  lie  against  it  the  ad- 
ditional objection  that  it  was  an  assumption  by  the  legislative  de- 

*a  See  post,  i  19,  ehapter  40. 
tt  Chapter  18. 
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partment  of  judicial  powers.**  But  it  is  well  settled  on  authori- 
ties, 80  numerous  that  they  need  not  be  here  cited,  that  the  proce- 
dure, to  govern  prospectively  may  be  amended,  or  abolished  and  a 

e*  See  People  v.  Friable,  26  Cat.  135.  In  Eelly  y.  Larkin,  47 
<:al.  53,  a  question  was  diaposed  of,  involving  the  right  of  a  fattj 
to  use,  on  a  motion  for  new  trial,  a  statement  prepared  under  the 
provisions  of  the  Practice  Act,  rather  than  a  bill  of  exceptions, 
under  the  Code  of  Civil  Procedure.  The  question  there  decided  is 
of  no  present  practical  importance. 

In  Spears  v,  Modoc  County,  101  Cal.  303,  304,  35  Pae.  369,  the 
[JaintiS  bad  been  convicted  in  a  justice's  court  of  violating  an  ordi- 
nance of  Modoc  county,  and  sentenced  to  pay  a  fine  and  to  be  im- 
I>risoned  for  the  period  of  one  day  for  each  dollar  of  the  fine  until 
it  was  paid.  He  appealed  to  the  superior  court,  where  the  judg- 
nient  was  affirmed.  But  before  the  hearing  of  the  appeal  the  or- 
[iinance  under  which  he  was  convicted  was  repealed.  The  sheriff 
was  proceeding  to  sell  the  plaintiff's  property  under  execution  to 
pay  the  fine  when  the  plaintiff  brought  an  action  to  restrain  the 
sale.  A  demurrer  to  the  complaint  In  the  action  was  sustained, 
and  from  the  judgment  entered  thereon  the  plaintiff  appealed.  In 
reversing  tlie  judgment  the  court  said:  "By  the  appeal  from  the 
superior  court  the  enforcement  of  the  judgment  appealed  from  was 
stayed  until  after  the  determination  of  the  appeal.  As  no  under- 
taking on  appeal  was  required,  the  appeal  itself  operated  as  a 
supersedeas.  The  effect  of  the  appeal  was,  therefore,  to  preserve 
the  rights  of  the  parties  in  the  same  condition  as  they  were  prior 
to  the  entry  of  the  judgment;  and  until  the  determination  of  the 
appeal  the  proceeding  was  a  pending  action  in  which  the  rights 
of  neither  party  had  been  conclusively  determined.  In  People  v. 
Frlsbie,  26  Cal.  135,  an  appeal  had  been  taken  from  a  judgment  for 
delinquent  taxes,  rendered  in  favor  of  plaintiff,  and  the  judgment 
of  the  district  court  was  affirmed.  Pending  the  appeal,  and  before 
decision  thereon  the  legislature  passed  an  act  authorizing  an  addi- 
tional defense  to  be  interposed  by  the  defendant  in  pending  suits, 
and  it  was  held  that  the  appeal  had  suspended  the  operation  of  the 
judgment  so  that  the  action  was  still  pending,  and  that  the  plain- 
tiff did  not  have  a  vested  right  to  the  judgment,  but  that  its  rights 
were  limited  to  its  cause  of  action:   See,  also.  People  v.  Treadwell, 

66  Cal.  400,  5  Pae.  686 This  principle  has  been  applied  more 

frequently  to  penal  statutes,  and  it  may  be  regarded  as  an  es- 
tablished rule  that  the  repeal  of  a  penal  statute  without  any  sav- 
ing clause  has  the  effect  to  deprive  the  court  in  which  any  prose- 
cution under  the  statute  is  pending  of  all  power  to  proceed  further 
in  the  matter."  In  Kay  v.  Goodwin,  6  Bing.  576,  4  Moore  &  P. 
341,  Chief  Justice  Tindal  said  that  the  effect  of  repealing  a  stat- 
ute is  "to  obliterate  it  as  completely  from  the  records  of  the  parlia- 
ment as  if  it  had  never  passed;  and  it  must  be  considered  oa  a 
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new  method  of  procedure  substituted.®*  And  legislative  changes 
in  the  procedure  on  niotion  for  a  new  trial  and  changes  in  the 
maimer  of  taking  an  appeal,  apply  to  actions  pending,  whers 
these  steps  in  such  actions  have  not  already  been  taken  as  well  as 
to  actions  commenced  thereafter.  But  such  changes  do  not 
goYern  the  practice  where  the  motion  for  a  new  trial  has  already 
Uen  made,  or  where  the  appeal  has  already  been  taken.^    For 

Uw  that  never  existed  except  for  the  purpose  of  those  actions 
which  were  commenced,  prosecuted,  and  concluded  whilst  it  was 
an  existing  law. ' '  To  same  effect,  Sedgwick  on  Statutory  Construc- 
tion, f  166.  While  the  principle  is  of  general  application  it  has 
focnd  most  frequent  application  in  cases  imposing  penalties,  and 
eriminal  eases.  In  State  v.  Eailroad  Co.,  3  How.  (U.  S.)  552,  Chief 
Justice  Taney,  in  course  of  the  opinion,  said:  "The  repeal  of  the 
Uw  imposing  the  penalty  is  of  itself  a  remission."  See,  also, 
Speckert  v.  City  of  Louisville,  78  Ky.  287;  Tuton  v.  State,  4  Tex. 
App.  472;  Munroe  v.  State,  8  Tex.  App.  343. 

«  See  People  v.  Prisbie,  26  Cal.  135,  139. 

«^  Gassert  v.  Bogk,  7  Mont.  58*5,  601,  19  Pae.  281.  In  this  case 
exceptions  to  instructions  given  had  not  been  properly  taken. 
Thereafter,  but  before  the  consideration  of  the  appeal,  the  legisla- 
ture passed  a  law  amending  the  Code  of  Civil  Procedure  which 
tieclared  that  instructions  should  be  deemed  excepted  to  without 
exceptions  to  the  same  being  taken.  It  was  held  that  under  sec- 
tion 209,  division  5,  of  the  Compiled  Statutes,  the  amendatory  stat- 
ote  did  not  cure  the  defect  in  the  taking  of  the  exceptions  to  the 
iiutmetions.  In  People  v.  Mortimer,  46  Cal.  114,  the  court  said: 
"It  is  contended  for  the  defense  that  under  section  6  of  the  Penal 
Code,  above  quoted,  it  was  the  duty  of  the  court  to  conduct  the 
trial  in  all  particulars  as  though  the  code  had  not  been  adopted. 
It  is  claimed  in  other  words,  that  the  forms  of  procedure  pro- 
vided in  the  code  have  no  application  in  any  particular  to  trials 
tilt  offenses  alleged  to  have  been  committed  before  the  code  took 
effect,  and  the  argument  is  based  upon  that  portion  of  section  6 
which  provides  that  any  act  or  omission  commenced  prior  to 
the  taking  effect  of  the  code  'may  be  inquired  of,  prosecuted, 
uid  pnaished  in  the  same  manner  as  if  this  code  had  not  been 
passed/  It  is  said  the  word  'may*  in  this  sentence  will  be  con- 
strued as  'must,'  and  that  the  terms  'inquired  of  and  'prosecuted 
• ...  in  the  same  manner  as  if  this  code  had  not  been  passed,'  nec- 
enaril7  unply  that  the  forms  of  procedure  provided  in  the  code 
were  not  intended  to  apply  in  any  particular  to  that  class  of  cases. 
But  we  will  be  aided  somewhat  in  interpreting  this  clause,  by  sec- 
tion 4  of  the  Penal  Code,  which  is  in  these  words:  'The  rule  ot 
the  common  law  that  penal  statutes  are   to  be  strictly  construed, 
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etill  stronger  reasoiiB  is  Buch  legislation  inapplicable  to  a  case 
vhere  a  motion  for  a  new  trial  has  been  heard  and  disposed  of 
by  the  lower  court  before  its  enactment.*^ 

g  16.    Applicability  of  itatutea  to  trials  by  nfenei. 

In  considering  to  what  concIusionB  and  report*  by  referees  are 
included  in  the  provisions  gOTcming  new  trials  in  the  California 
Code  of  Civil  Procedure,  much  will  depend  upon  the  nature  and 
Bcope  of  the  order  of  reference.  The  same  code  contains  sev- 
eral provisions  relating  to  references  and  referees  which  must 
he  referred  to  in  this  connection,  and  considered  together.** 
The  prOTisions  of  the  Practice  Act  of  1851,**  prior  to  its  amend- 
ment in  1865-66,  were  substantially  different  from  tliose  of  the 
code,  and  as  a  consequence,  numerous  early  decisions — a  crit- 
ical consideration  of  which  is  deemed  unnecessary'* — were  anti- 
quated in  conseijuence  of  amendments  to  the  statutes  on  the 
subject  and  the  amendments  subsequently  made  and  afterward 
incorporated  in  the  code.  In  Peabody  t.  Phelps,'*  a  correct 
and  discriminating  construction  of  the  then  existing  Practice 
Act  on  the  subject  is  found,  in  an  opinion  by  Justice  Field,  who 

has  DO  application  to  tbia  code,  Alt  its  proviaiona  are  to  be  con- 
Birueil  according  to  the  fair  import  of  their  terms,  with  a  view 
to  effect  its  objects  and  to  promote  justice.'  The  particular  pur- 
jiose  iotended  to  be  aceompUsbed  by  section  6  was  to  steer  clear 
of  any  difficultj  arising  from  the  enactment  of  ez  post  facto  laws, 
which  are  prohibited  hy  the  constitntion  of  the  United  States.  But 
liiws  changing  the  mere  forms  of  [H'ocedure  in  a  criminal  action 
ate   not   within   this  eategury." 

er  Poujade  v.  Byan,  21  Nev.  449,  33  Pae.  659.  To  same  effect, 
Hancock  v.  Thorn,  46  Cal.  643]  Canlfleld  v.  Doe,  45  Cal.  S22. 

es  See   H   63S-645,  670. 

se  See    i   187. 

TO  See  for  decisions  inapplicable  to  present  statutes,  or  subse- 
quent Ij  criticised  or  overruled,  en  this  subject,  Qunter  v.  Sanchez, 
1  Cal.  45;  Tyson  y.  Wells.  2  Cal.  121;  Headly  v.  Reed,  2  Cal.  322; 
Russell  T.  Elliott,  2  Cal.  245;  Porter  v.  Barling,  2  Cal.  72;  Sloan 
T.  Smith,  3  Cal.  406. 

71  ,9  Cal.  213,  225.  Cited  and  approved  in  Allen  v.  Hill,  16  Cal. 
113,  118,  as  to  the  finality  of  verdicts  and  reports  of  referees,  and 
holding  that  the  time  limited  by  the  statute  for  notice  of  motion 
for  new  trial  dates  from  the  rendition  of  a  special  verdict,  in 
analogy  to  the  rule  in  caae  of  report  of  referee,  under  general  ref- 
erence. 
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pointed  out  that  the  time  within  which  a  motion  to  set  aside  tht 
report  of  a  referee  must  be  filed^  and  a  statement  prepared  for 
that  purpose  depended  upon  the  character  of  the  reference, 
whether  special  to  report  facts^  or  general^  to  report  upon  the 
whole  issue.  He  explained  that  in  the  former  case  the  report 
had  the  effect  of  a  special  verdict^  while  in  the  latter  it  stood 
u  the  decision  of  the  courts  and  judgment  might  be  entered 
thereon,  the  decision  excepted  to,  and  proceeding  for  its  review 
instituted,  in  like  manner  as  if  the  action  had  been  tried  by  the 
eoori 

In  the  later  case  of  Hihn  v.  Peck,'™  is  found  a  very  clear  and 
concise  exposition  as  to  the  finality  of  reports  of  referees,  and 
the  controlling  effect  of  the  order  of  appointment  in  determining 
whether  the  report  shall  be  of  facts,  or  of  findings;  that  is  to 
My,  the  order  of  appointment  must  be  referred  to  to  determine 
whether  the  report  should  be  general  or  special.  And  in  this 
respect  the  decision  is  in  harmony  with  those  rendered  since  the 
adoption  of  the  codes.  The  court,  per  Shaf ter,  J.,  said :  "It  is 
the  duty  of  a  referee  to  act  upon  the  questions  committed  to  him, 
and  to  report  whatever  he  is  required  to  report  by  the  order 
under  which  he  acts.  The  order  in  this  case  did  not  require  the 
referee  to  report  the  facts,  but  to  try  the  issues  and  report  Tiis 
findings  thereon.'  To  that  extent  the  order  was  general  and  not 
ppeciaL  ....  The  issues,  narrowed  as  they  were,  undoubtedly 
involved  matters  of  law  as  well  as  matters  of  facts,  and  the  ref- 
eree seems  to  have  tried  the  issues  in  both  elements  or  branches, 
and  to  have  reported  Tiis  findings  thereon,'  as  required  by  the 
order.  A  jury  sworn  to  try  the  issues  in  an  action  may  return  a 
general  verdict,  and  a  referee  mav  under  like  circumstances  act 
in  like  manner.'*  It  was  held  that  the  appellant  had  proceeded 
properly  in  moving  for  a  new  trial  upon  the  filing  of  the  report. 

The  amendments  to  the  Practice  Act  made  in  1865-66''*  are 
subetantially  reproduced  in  the  Code  of  Civil  Procedure,  and 

*s  30  CaL  281,  286.  As  to  right  of  clerk  to  enter  judgment  on 
saeh  general  report,  see  Tarpening  v.  Halton,  9  Colo.  312.  Provi- 
nons  of  Practice  Act  on  subject  of  referees  held  inapplicable  with 
respect  to  finality  in  divorce  cases:  Baker  v.  Baker,  10  Oal.  527. 
Se«,  also,  Harris  v.  San  Francisco  Sugar  Bef.  Co.,  41  Cal.  393,  404- 
407;  also,  Jones  v.  Clark,  42  Cal.  196,  holding  that  on  reference 
to  take  an  accounting  it  is  not  necessary  to  move  for  a  new  trial, 
ia  order  to  have   some  of  the   referee's  findings   changed. 

n  Uws   1865-66,  p.  845. 
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were  so  construed  as  to  remove  the  uncertainty  which  had  pre- 
viously existed,  and  had  arieen  from  the  failure  of  the  original 
Practice  Act  to  use  the  word  "report"  diseriminately,  and  n> 
doubt  those  who  framed  the  amendments  had  before  them  the 
above-mentioned  opinions  pointing  out  that  the  term  "report'' 
might  mean  findings  of  fact  in  one  case  and  something  short  of 
findings  in  another,  depending  upon  the  scope  and  terms  of  the 
order  of  reference.  And  yet  in  Faulkner  v.  Hendy,'^'*  we  find 
this  language :  "In  that  section  [referring  to  section  187  of  the 
Practice  Act]  the  word  'report'  is  evidently  used  for  finding  or 
decision."  One  or  two  decisions  subsequent  to  the  new  pro- 
cedure have  been  criticised,  or  rather  shown  to  have  been  mis- 
leading, for  the  reason  that  the  change  was  not  noted.^"  The 
various  kinds  of  reference  are  separately  specified  in  the  code."* 
The  findings  of  a  referee  upon  the  whole  issue  must  stand  as  the 
finding  of  the  court,  and  judgment  may  be  entered  thereon." 
This  is  the  finding  referred  to  in  section  670,  and  constitutes  a 
part  of  the  judgment-roll.'*  The  proceedings  before  a  referee 
under  such  an  order  are  quoad  those  of  the  court,  and  a  bill  of 
exceptions  containing  his  rulings  upon  evidence,  when  eettled, 
allowed  and  filed,  constitutes  part  of  the  judgment-roll,  and  may 
be,  when  settled  according  to  the  provisions  governing  therein,™ 
used  on  motion  for  new  trial,  with  the  same  foree  and  effect  as 
if  Uie  trial  were  before  the  court.^ 

The  decision  in  Cappe  v.  Brizzolara,®'  applying  the  provisions 
of  the  Practice  Act  to  such  a  finding,  is  good  authority  under  the 
code.  In  that  case  it  was  held  that  the  provisions  of  the  Prac- 
tice Act  relating  to  new  trials  vested  in  courts  the  same  power 
in  cases  tried  by  referees,  as  in  cases  tried  by  the  court  itself,  or 

1*  103  Cal.  15,  20,  26  Pac.  1021. 

IS  Bee  Tbompeon  v.  Palterson,  54  Cal.  642,  noticed  in  Faulkner 
Y.  Hendy,  103  Cal.  15,  ZO,  28  Pae.  1021. 
Te  Sea  Cal.  Cede  Civ.  Proc,  i  639. 
77  See   Cal.   Code   Civ.   Proc,   |   644, 
TS  See  Cal.  Code  Civ.  Proc,  i  670,  anbd.  2. 

79  See  Cal.   Code   Civ.   Proc,    !   659. 

80  See  Branger  v.   Cbevalier,  9   Cal.  353,  363. 

81  19  Cal.  607.  See,  also,  Donahue  v.  Cromartie.  21  CaL  83,  87. 
where  the  "report"  of  the  referee,  conBiating  of  findings  of  fact 
and  conrlusionH  of  law  was  treated  and  given  force  and  effect  as  if 
made  by  the  court. 
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by  a  juiy.  Cope,  J.,  delivering  the  opinion,  said :  *^This  is  an 
appeal  from  an  order  setting  aside  the  report  of  a  referee  and 
granting  a  new  trial.  The  order  was  based  upon  the  insuflBciency 
of  the  evidence  to  justify  the  decision;  and  as  there  was  some 
conflict  of  testimony,  we  do  not  see  upon  what  principle  we  could 
properly  interfere.  There  is  no  doubt  that  it  is  competent  for 
the  court  to  grant  a  new  trial  on  that  ground;  and  its  legal  dis- 
cretion in  that  respect  was  not  affected  by  the  fact  that  the  case 
was  tried  before  a  referee.  The  provisions  of  the  Practice  Act 
relating  to  new  trials  are  general  in  their  terms,  and  vest  in  the 
court  the  same  power,  in  cases  tried  by  a  referee,  as  in  cases  tried 
by  flie  court  itself,  or  by  a  jury.  Every  case  is  placed  upon  the 
same  footing;  and  the  grounds  upon  which  a  new  trial  may  be 
granted  are  the  same  in  all  cases,  irrespective  of  the  manner  in 
which  the  case  was  originally  tried.'' 

iThe  effect  of  the  proceeding  for  new  trial  and  order  therein  on 
the  status  of  parties  and  of  other  proceedings  in  the  same  ac- 
tion,®* the  question  of  the  interest  or  relation  which  will  en- 
title a  party  to  maintain  the  proceeding,®*  are  reserved  for  con- 
uderation  under  more  appropriate  heads. 

«  Port,  SI   417-422. 
ts  Port.  8  358  et  9eq. 
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JUBI8DICTI0N. 

I  IT.     Earlj    hietorjr   of   juriadietion   in   obsenrlt;. 

I  18.    EzeTcise  of  the  jnrlBdiction  aeceaaaxf  to  loelal  esbteBCOb 

I  19.     Extensive   discretion  at   common  law. 

{  20.     Earlj   attempts  to  limit   discretion. 

I  21.  Of  tbe  actions  and  proceedingB  in  which  nfw  triab  may  b« 
had. 

I  22,  Curtailment  of  discretionary  power  an  Incident  of  Btatntorj 
procedure  and  of  right  of  review  on  appeaL 

i  28.     Of  the   groundB  for   new  trial  prescribed   by  statute. 

f  24.     GronndB    bo   prescribed  exclusive   of   all    others. 

I  26.  Substantial  requirements  and  conditions  of  such  statutes  are 
mandatory   and   jurisdictional. 

t  £6.  When  jurisdictiun  lost  by  adjournment  of  term  before  de- 
ciding on  motion. 

i  27.  Juriadiction  of  the  proceeding  lost  by  making  final  order 
on    the    motion. 

I  28.     New   trials   in   juBtices'   courts. 

I  29.    Numerous  branches  of  law  involved  in  ezercise  of  jurisdie- 

§  17.    Early  hittory  of  jurisdiction  in  obKOTity. 

Although  historical  discussion  should  be  avoided  as  much  as 
possible  in  works  designed  for  practical  use,  yet,  a  brief  review 
of  the  growth  and  development  of  the  law  governing  new  trials 
is  necessary  to  a  clear  understanding  of  modem  statutes  and  de- 
cisions. 

The  origin  of  new  trials  it  appears  to  be  impossible  to  trace. 
The  first  well-authenticated  instance  where  a  venire  de  novo,  tbe 
name  by  which  the  proceeding  was  first  known,  was  directed  is 
found  in  the  year  books  about  1410;  and  it  issued  in  that  in- 
(■tance  for  misconduct  of  the  successful  party  in  tampering  with 
the  jury.*  After  a  long  interval,  during  which  scarcely  a  men- 
lion  of  the  subject  can  be  found,  the  practice  of  granting  new 
trials  btcame  a  frequent  occurrence.  The  abstinence  of  courts 
during  the  interval  was,  curiously  enough,  not  becauaa  of  any 

1   3    Blackstone 'b    Commentaries,    SGS. 
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iti*mpt  to  retain  and  exercise,  abritrarily,  power,  but  a  reluc- 
snre  to  get  aside  verdicts,  lest  such  practice  be  alleged  against 
bem  as  an  abuse  of  power.  The  first  recorded  instance  of  a 
it-r  trial  being  granted  in  the  courts  is  Wood  T.  Gunston,  in 
'jjo,  the  ground  being  that  the  damages  were  excessive*  But 
ci'>n  vears  previously  (1G48),  as  was  stated  by  Bacon,  a  judg- 
V'Dt  was  arrested  in  Slade'a  case,*  tried  in  the  comnion  pleaa 
f--,n  a  certificate  of  the  judge  that  the  verdict  passed  against 
'.i  opinion.  Until  that  time  no  stay  of  judgment  had  ever  been 
[tempted,  or  any  venire  de  novo  directed,  except  for  matter  ap- 
earing  of  record.  This  earlier  case,  however,  appears  to  have 
*i!  generally  overlooked.  Whenever  in  subsequent  decisions 
le  judges  have  seen  fit  to  refer  to  the  origin  of  new  trials  on  the 
itriti,  they  have  referred  to  Wood  v.  Gunston.  Upon  the  pre- 
-Jent  established  by  this  case  the  practice  of  granting  new 
■iils  became  common,  the  reluctance  of  the  courts  tc  inter- 
re  with  verdicts  lest  they  appear  to  be  arbitrary  giving  way  to 
more  liberal  and  enlightened  policy.  From  that  day  to  the 
resent  the  courts  in  England  and  in  this  country  have  felt  free 
'  exercise  their  corrective  powers  over  verdicts,  thereby  promot- 
!g  the  ends  of  justice.  The  right  of  jurisdiction  has  seldom 
i'D  doubted,  and  the  almost  innumerable  instances  of  its  exer- 
ic,  and  the  elucidation  of  principles  governing  the  relief,  and 
:  ihe  wholesome  limitations  upon  the  exercise  of  the  power 
OTii  time  to  time  have  served  to  develop  this  branch  of  the  law 
ito  a  well-defined  system  to  which  statutory  enactments,  defin- 
ig  the  causes  for  which  new  trials  may  and  may  not  be  granted, 
id  the  procedure  therein,  have  added  much. 

IS.  Exerciie  of  the  jnrudiction  neoesBar;  to  locial  exist- 
ence. 

In  the  nature  of  things  it  was  impossible  that  the  old  idea, 
;ai  the  granting  of  ft  new  trial  was  a  usurpation  of  authority, 
3t  to  be  tolerated  by  society,  should  continue.  A  more 
retched  state  of  society  can  scarcely  be  conceived  than  that  in 
fiich  jorors  may  be  corrupted  and  intimidated,  witnesses  sut>- 
■ned,  exiled,  secreted  and  driven  beyond  the  jurisdiction, 
arties  gurpri^  and  misled,  and  left  to  suffer  without  allevi- 


tiew  Trial,  Vol.  1-3 
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ation  the  result  of  accident  and  misfortune  wl 
by  any  foreflight  or  diligence  have  provided  a; 
perpetuated  the  rule  that  the  rulings  of  cou 
and  their  testimony  before  juries  ae  to  what 
stand  for  all  time  against  reason  and  ofttim 
thoritative  precedent.  It  would  have  made  ei 
ants  the  hapless  victims  of  ignorance  and  of  e 
and  judicial  records  would  have  been  encyclo] 
contradiction.  Lord  Mansfield  in  Bright  v. 
plains  the  necessity  for  conceding  power  to  t 
new  trials :  "Trials  by  jury  in  civil  cases  coul 
without  power  somewhere  to  grant  new  trials, 
judgment  be  given  in  point  of  law,  there  are  m 
and  set  it  right  Where  a  court  judges  of  fact  i 
writing  there  are  many  waye  to  review  and  set  r: 
verdict  can  only  be  set  right  by  a  new  trial,  whi 
having  the  cause  more  deliberately  consideret 
when  there  is  a  reasonable  doubt,  or  perhap 
justice  has  not  been  done.  The  writ  of  atta 
sound  in  every  case;  in  many  it  does  not  prete 

(1)  There  are  numberless  causes  of  false  ver 
ruption  or  bad  intention  of  the  jurors.  The 
too  much  of  tlie  matter  before  the  trial,  and 
without  knowing  it.  The  cause  may  be  intri 
tion  may  be  so  long  as  to  distract  and  confou 

(2)  Most  general  verdicts  include  legal  consf 
propositions  of  fact:  in  drawing  these  const 
may  mistake  and  infer  directly  contrary  to 
may  he  surprised  by  a  case  falsely  made  at  th 
had  no  reason  to  expect,  and  therefore  could 
to  answer.  If  unjust  verdicts  obtained  undej 
sand  like  circumstances  were  to  be  conclusive 
minationa  of  civil  property  in  this  method  of 
precarious  and  unsatisfactory.  It  is  absok 
justice  that  there  should,  upon  many  occasion 
of  reconsidering  the  cause  by  a  new  trial." 
Sir  William  Blackstone  are  expressed  with  h 
beauty  as  follows:  "If  every  verdict  was  fir 
stance,  it  would  tend  to   destroy  this  valuahl 

t  1  Burr.  3S4. 
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md  Tould  drive  away  all  causes  or  consequences  to  b< 
uTording  to  the  forms  of  the  imperial  law,  upon  dopos 
rnring,  which  might  be  reviewed  in  a  course  of  appeal, 
i  |Teat  importance,  titles  to  land,  and  large  questiooa 
Qercial  property,  come  often  to  be  tried  by  a  jury,  mer 
he  general  issue,  where  the  facts  are  complicated  and  : 
he  etidence  of  great  length  and  variety,  and  sometime 
i'-ton',  and  where  the  nature  of  the  dispute  very  frequ 
rc-duccs  nice  questions  and  subtleties  of  law.  Either  p; 
esurprised  byapieceof  evidence, which  {had  he  knov 
rr.Juction)  he  could  have  explained  or  answered,  01 
unlcd  by  a  legal  doubt,  which  a  little  recollection  wo 
ilvtd.  In  the  hurry  of  a  trial,  the  ablest  judge  ma 
Ue  to  state  and  arrange  the  evidence  as  to  lay  it  clear 
vrn,  nor  to  take  oft  the  artful  impressions  which  h 
liilt  nn  their  minds  by  learned  and  experienced  advocat 
urv  are  to  give  their  opinion  instanter,  that  is  bef 
■parate,  eat  or  drink,  and,  under  these  creumstances, 
iitlligent  and  best  intentionod  men  may  bring  in  a 
hkh  ihey  themselves,  upon  cold  deliberation,  would  wi 


'  19.    Exteniire  disoretitm  at  common  law. 

An  extensive  discussion  of  the  jurisdiction  at  comi 
avjng  reference  to  its  range  and  scope,  would  be  of  lit 
lie  grounds  upon  which  the  relief  could  be  administ< 
t"er,  however,  while  within  this  subjectively  narrow 
iction  courts  claimed  and  had  conceded  to  them  a  nic 
i:<rt.-tion.  While  in  many  states  grounds  upon  w 
rials  may  be  granted  have  been  added  to  those  knowi 
afin  law,  Hniitations,  restrictions  and  conditions  have 
rtnerallv  imposed  by  statute,  the  nonobservanee  of  whii 
aakrial  respect  renders  the  proceeding  ineffective.  At 
iT  the  control  over  the  subject  of  new  trial  concedes 
mns  was  so  far  unlimited  that  their  power  amounted 
:re  absorption,  or  usurpation  of  the  functions  of  th 
'  anv  instances.  At  present,  a  corrective  jurisdiction 
r  otherwise  is  given  to  higher  courts  in  most  of  t 
^"tulj  discovered  evidence,  accident,  surprise,  unfore 

i  3  Blackstone 'a  CommentarieB,  390. 


19  NEW  TBIAL— SUBSTANTIVE  ELEMENTS.  36 

irtime,  are  amODg  the  new  grounds  given  by  statute,  and  in 
le  state,  Minnesota,  mistake  is  also  made  an  additional  ground 
ir  new  trial;  all  of  which  will  be  more  fully  shown  in  proper 
lation  hereinafter. 

Numerous  early  decisions  might  be  cited  to  show  the  arbi- 
ary  character  of  the  power  wielded  by  trial  courts  in  the  ab- 
nce  of  statutory  restraint,  both  in  the  granting  and  denying 
'  motions  for  new  trial.  Until  a  comparatively  recent  date 
lere  was  no  method  recogniiied,  nor  had  any  been  provided  to 
!view  even  an  abuse  of  discretion  herein,  however  flagrant  such 
mse  might  be.  The  discretion  amounted  to  a  review  by  the 
ial  court  upon  the  whole  case  and  the  ordering  of  a  new  trial 

either  upon  the  law  or  the  evidence,  in  view  of  circumstances 
ithin  his  knowledge  or  which  might  be  called  to  his  atteutio:i 
>  was  not  satisfied  with  the  verdict,  or  of  a  refusal  to  disturb 
le  verdict  if  he  were  satisfied  with  it.  Prior  to  statutory  regu- 
itions,  no  attempt  had  been  made  to  fix  any  bounds  to,  or  iim- 
:ations  upon,  such  discretion,  except  that  in  a  few  cases  there 

ere  intimations  by  the  higher  courts  that  the  discretion  was 
imilar  to,  and  to  the  same  extent  limited,  as  that  exercised  in 
ranting  and  refusing  continuances  and  ruling  upon  motions 
0  set  aside  defaults. 

In  Brevard  v.  Graham,"  the  court  remarked  that  it  was  diffi- 
ult,  if  not  impracticable,  to  lay  down  any  precise  rule  upon  the 
ubject  of  new  trials;  that  they  depended  much  upon  the  nature 
f  the  controversy  and  the  whole  complexion  of  the  cause.  And 
a  White  V.  Trinity  Church :  ^  "A  petition  for  a  new  trial  is  an 
pplication  to  the  sound  discretion  of  the  court,  and  incapable  of 
leing  reduced  to  the  standard  of  fixed  and  certain  rules." 
therefore,  an  application  for  new  trial  was  simply  an  appeal  to 
he  discretion  of  the  court,  in  the  exercise  of  which  they  were 
upreme,  so  long  as  they  kept  within  the  limits  of  their  author- 
ty.  But,  of  course,  they  were  limited  subjectively.  It  was 
lot  every  matter  intrusted  to  their  jurisdiction  of  which  they 
lad  cognizance  in  which  there  could  be  a  retrial;  and  if  they 
franted  a  new  trial  in  a  case  where  they  had  no  legal  authority 
o  do  so  it  was  error.*    The  Oregon  system  is  that  of  the 

e  2  Bibb,    177. 
T  5  Conn.  187. 

8  Houghton  V.  Slack,  10  Vt.  520,  per  Phelps,  J.;  Henderson  v. 
Aoore,  5  Cranch,  11. 
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verdict  of  the  jury.  It  deals  only  with  qm 
they  must  be  squarely  presented  as  aueh." 
of  the  supreme  court  of  that  state  in  sevei 
takably  to  the  effect  that  the  rulings  of  the 
presented  in  the  form  of  an  appeal  from  t 
exception  taken  to  the  order,  on  appeal  from 
not  lie  disturbed,  or  even  investigated.^'  ] 
ord  on  appeal  shows  not  only  a  motion  fo 
denial  thereof,  but,  in  addition  thereto,  a 
neglect  for  which  the  paxty  is  entitled  to  I 
set  aside,  the  judgment  will  be  reversed  ai 
directed  accordingly.** 

§  20.    Early  attempts  to  limit  diuretion. 

At  length,  prior  to  the  era  of  statutory  r 
vtsory  power  was  asserted  to  abide  in  the  hig 
came  to  be  recognized  a  point  where  legitim 
tretion  ended  and  abuse  began;  and  in  Presi 
Ira  T.  Patchen**  Chancellor  Walworth  rema 
improper  exercise  of  discretion  in  a  comm< 
as  refusing  a  new  trial,  etc.,  was  not  ground  : 
but  that  when  palpable  injustice  had  been  d 
jurisdiction,  in  the  exercise  of  a  discretiona 
sition  to  the  settled  principles  of  law  and  eqi 
ings  might  be  corrected,  either  by  certiorari 
is  well  settled,  however,  that  neither  mandai 
nor  any  other  extraordinary  remedy  is  avail 
in  any  form  would  present  the  jurisdictions 
though  a  wide  latitude  for  the  display  of 
the  application  of  the  ethical  and  equitable 
remains,  yet  the  courts  and  jurists  of  all  agi 
precedent  upon  precedent,  and  by  force  of  ii 
established  well-defined  limitations  upon  disi 

11  State  V.  Wilson,  6  Or.  429;  State  v.  Foot  Y 
32  Pac.  1031,  33  Pac.  537;  HenriehBen  v.  Smith, 
48(!,  44  Pac.  496. 

la  Mitchell  V.   Downing,  23   Or.  448,  433,  32 

la  8  Wend.  47. 

1*  See  Slate  v.  Superior  Court,  6  Wash.  201,  ; 
V.  Board  of  Supervisora,  101  Cal.  IS,  40  Am.  i 
Pac.   353. 
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nformed  trial  judges  will  seldom  exceed.  And  it  ia  no  more 
ii:!kult  at  the  present  day  to  reduce  this  reasoning  to  order 
ind  ivstera  and  to  elassify  the  most  important  of  these  prece- 
lent*  under  the  appropriate  heads  of  that  system  than  it  would 
X  !□  any  other  branch  of  jurisprudence,"' 

:  21.    Of  the  action!  and  proceeding;!  in  whioh  new  trials 
may  be  liad. 

Blaring  in  mind  the  le^al  sense  of  the  terra  "new  trial,"  it 
'  obvious  that  there  can  be  dodc  udIoss  the  case  admit  of  the 
raming  and  trial  of  an  issue  of  fact;  but  where  that  condition 
riwnts  it.=elf,  there  is  no  distinction  between  actions  at  law 
cd  in  equity,^*  or  between  actions  and  special  proceetlinga. 
i.ni  before  district  and  probate  courts  were  superseded  by 
uperior  courts  combining  the  JHrisdictions  of  both,  a  new  trial 
li^'ht  be  granted  by  the  district  court  of  issues  determined 
Herein,  which  had  been  framed  in  a  probate  court,  and  probate 
"mrts  were  bound  by  the  final  determination  of  such  issues  in 
le  district  court."'    The  jurisdiction  to  grant  new  trials  in 

1)  The  essential  limitatioOB  upon  tbe  jurisdictioD  seem  to  bave 
tin  ID  the  miniis  of  some  of  the  judges  from  the  earliest  stages 
(  its  exercise.  Tbus,  in  the  first  case  of  which  we  have  a  fulJj 
tthpniieated  record,  tbe  eourt,  per  Glynn,  C.  J.,  said:  "It  is  in  the 
i'Teiion  of  the  court,  in  some  cases,  to  grant  a  Dew  trial,  but  this 
im  be  s  judicial  and  not  an  arbitrary  discretion":  Wood  v. 
inn^tdn.  Style.  466.  And  Butler,  J.,  in  EMwici;  v.  Caillnud,  5  Term 
'p.  425:  "On  an  application  for  a  new  trial,  tbe  only  question 
',  "bother,  under  all  the  circumstanceB  of  the  case,  the  verdi<>t 
f  or  be  not  according  to  the  justice  of  the  case,  for,  though  the 
li^e  may  have  made  some  tittle  slip  in  his  directions  to  the  jury, 
"  if  justice  be  done  by  the  verdict,  tie  court  ought  not  to  inter- 
•ft  and  set  it  aside."  And  the  same  judge  in  Cor  v.  Kitchen,  1 
'^1  A  P.  339:  The  defense  is  dishonest  and  unconscieDtious  and  on 
hai  eround  I  think  the  court  ought  not  to  interpose."  Tbe  discretion 
oniTDitted  to  a  trial  court  to  set  aside  a  rerdiirt  and  grant  a  new 
rill  i)  not  an  arbitrary  one,  and  does  not  eiist,  nnless  authorized 
y  law  or  established  precedent:  Sovereign  Camp  Woodmen  t. 
tiebaud  (Kan.),  69  Pac.  348. 

i«  Hall  y.  Linn,  8  Colo.  364,  26S,  5  Pac.  641;  People  ex  rel. 
'ooker  v.  District  Court,  14  Colo.  396,  399,  £4  Pac.  260.  Tbe  last 
5w  holds  that  id  this  respect  it  is  iraraaterial  whether  the  case 
'(re  tried  by  the  court,  a  jury  or  referee. 

"  Will  of  Bowen,  34  Cal.  682.  To  same  effect.  Estate  of  Tom- 
insoB,  35   Cal.  310. 
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probate  proceedings  is  a  matter  of  considerable  importance. 
The  subject  was  discussed  at  some  length  in  Estate  of  Frank- 
lin,'* dismissing  an  appeal  from  an  order  settling  an  annual 
account.  The  motion  to  dismiss  vas  based  on  the  ground 
that  the  transcript  had  not  been  filed  within  the  forty  days 
alloved  by  rule  of  court.  In  response  to  the  motion  it  was 
shown  that  a  motion  for  new  trial  had  been  noticed  in  the 
lower  court,  upon  the  making  of  the  order  appealed  from,  and 
that  a  settlemrait  of  the  statement  on  that  motion  was  still 
pending  in  the  lower  court.  This  was  held  to  constitute  no 
answer  to  the  motion,  for  the  reason  that  a  new  trial  in  such 
case  was  not  permissible.  Exactly  the  same  question  was  not 
involved  in  Estate  of  Moore,'*  but  the  decision  there  was  sub- 
is  133  Cal.  584,  65  Pae.  1081,  following  Estate  of  Sanderson,  74 
Cal.  199,  15  Pac.  753.  See,  also,  Estate  ol  Herteman,  73  Cal.  545, 
15  Pac.  121.  Tbe  opinion  in  tbe  above  ease  of  Estate  of  Frank- 
lin eontains  a  learned  review  and  compsriBOn  of  tbe  authorities  bj 
TuBtice  McFailand,  in  the  caurse  of  which  he  said:  "In  Leaeh  v. 
Pierce,  93  Cal.  624,  29  Pac.  238,  it  was  held  that  a  motion  for  a 
new  trial  was  proper,  where  the  contest  was  over  a  petition  for 
the  sale  of  real  property,  of  an  estate,  because,  under  the  provisions 
ot  tbe  code  on  that  subject,  as  in  the  Estate  of  Bauquier,  88  Cal. 
302,  26  Pac.  178,  532,  there  were  issues  of  fact  presented  in  the 
Form  of  pleadings.  But  in  another  appeal  in  the  sune  case,  re- 
ported in  the  same  volume  (Leach  v.  Fierce,  93  Cat.  614,  29  Pac. 
235),  the  decision  being  subsequent  to  that  in  Estate  of  Bsnquier, 
98  Cal.  302,  26  Pac.  ITS,  532,  it  was  held  that  a  motion  for  new 
irial  was  not  allowable  on  a  contest  for  famUy  allowance.  Tbe 
;ourt  there  said  that  'it  was  evldeutlj  tbe  intention  of  those  who 
framed  and  adopted  the  previsions  of  the  code  relative  to  probate 
jroceedings  to  curtail  dilatorj  proceedings  in  the  settlement  of  es- 
:etes.'  Tbe  court  further  said:  'It  is  not  necessarj,  however,  in 
:his  case  to  lay  down  a  rule  of  universal  application,  and  all  we 
lecide  is,  that  in  the  matter  before  us  proceedings  for  a  new  trial 
vere  not  authorized.  It  is  better,  perhaps,  to  follows  the  sugges- 
,ion  of  Mr.  Justice  Miller  in  Davidaun  v.  New  Orleans,  96  U.  S, 
104:,  to  ascertain  the  intent  and  proper  applieatioD  of  the  provisions 
learing  upon  the  subject  'hj  the  gradual  process  of  judicial  in- 
dusion  and  exclusion,  as  the  cases  presented  for  decision  shall  re- 
juire.'  "  In  Estate  of  Banquier,  88  Cal.  302,  26  Pac  178,  532, 
be  court  said  that  it  would  be  impossible  to  enumerate  the  eases 
n  which  a  motion  for  a  new  trial  is  appropriate  in  probate  proceed- 

IS  73  Cat.  335,  13  Pac.  880.     The  decision  was  to  the  effect  that 
n  probate  proceeding  to  settle  accounts,  parties  not  entitled  as  of 
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r-ut  in  California  the  remedy  of  the  defeated  party  is  limited 
ti  an  appeal  from  the  judgment.  The  question  was  given  full 
consideration  in  Packard  v,  Craig,**  and  the  court,  after  com- 
menting on  an  early  case  and  the  statutes  providing  for  election 
contests,"  said:  "The  court  declares  that  the  proceeding  is  a 
summary  one,  wholly  statutory  in  its  nature,  and  intended  to 
be  expeditious  and  not  encumbered  by  the  delays  which  would 
be  occasioned  by  such  proceedings  as  a  new  trial."  N'ew  trial 
is  a  proper  proceeding  on  the  part  of  the  losing  party  in  an 
action  under  the  statute  for  usurpation  of  franchises.  And  in 
such  action,  the  fact  that  the  action  is  against  a  city  and  that 
the  proceedings  for  changing  the  boundaries  of  the  city  are 
involved  therein,  cannot  alter  the  nature  of  the  action,  or  affect 
the  right  to  move  for  a  new  trial  therein,  upon  any  questions 
of  fact  involved  in  the  case,  or  for  errors  of  law  which  may 
have  occurred  at  the  trial.'*  And  a  new  trial  may  be  granted 
in  courts  of  record  after  verdicts  rendered  upon  trials  of  cases 
appealed  from  justices'  courts.*" 

It  appears  not  to  have  been  directly  decided  by  the  supreme 
court  of  California  whether  after  a  trial  de  novo  provided  for 
by  the  California  statute  regulating  appeals  from  justices' 
courts,  the  court  may  grant  a  new  trial,  but  the  provisions  gov- 
erning new  trials  are  clearly  applicable  to  such  cases.     In  Cur- 

so  m   Cal.   95,   B7,   45   Pac.    1033. 

IT  Dorsej  v.  Barry,  24  Cal.  449;  Code  Civ.  Proe.,  ||  1111-112T. 
See,  alBo,  Cosgrove  v.  Howlaod,  24  Cal.  4S7;  Keller  v.  ChapmBQ,  34 
Cal.  635,  640;  Lord  v.  Dunater,  79  Cal.  477,  483,  21  Pac.  865,  14 
Colo.  47,  23  Pac.  84;  Lloyd  v.  SuUivao,  9  Mont.  577,  588,  24  Pac.  218. 

28  People  V.  Oakland,  123  Cal.  145,  S5  Pac.  772.  Kew  trials  have 
been  frequently  granted  io  actions  under  section  803,  providing  for 
actions  against  those  who  usurp  public  offices  and  frBncbisea;  See 
People  V.  Sutter  St.  By.  Co.,  117  Cal.  604,  40  Pac.  736;  People  v. 
Bodgers,   118   Cal.  393,  46   Pac.   740,  50  Pac.  668. 

ao  State  V,'  District  Court,  23  Nev.  343,  47  Pac.  100.  The  iUta- 
tory  provisions  on  the  subject  in  California  are  substantially  iden- 
tical with  those  in  Nevada.  New  trials  are  freely  granted  after 
triiils  de  ndvo  in'  both  states.  Id  the  same  ease  above  cited  the 
court  said:  "Nothing  is  said  in  the  statutes  as  to  what  the  pro- 
cedure in  appealed  cases  shall  be,  except  that  the  court  may  reeu- 
late  it  by  rule,  which,  so  far  as  we  know,  has  never  beeu  done, 
except  in  some  few  points  immaterial  to  this  question,  but  the  leg- 
inlature  must  have  expected  tiibse  ci-urts  to  pursue  the  courw  tbey 
generally   do   pursue,  and  that  is  to  try   such   cases  in  aubstaatiallj 
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A  motion  for  a  new  trial  is  not  a  proper  proceeding,  on  an 
application  for  disbarment  of  an  attorney.'* 

Jurisdiction  to  grant  new  trials  in  condemnation  proceedings 
is  given  by  section  1257  of  the  Code  of  Civil  Procedure  of  Cal- 
ifornia, which  contains  certain  restrictions  and  limitations  upon 
the  right  which  should  be  consulted. 

g  22.  Corttilmeat  of  diieretionary  power  an  ineident  of 
ttatntory  procedure  and  of  right  of  review  on  appeal. 
It  is  impossible  to  consider  the  scope  of,  and  limitations  upon, 
jurisdiction  of  trial  courts  apart;  from  the  ]uriadiction  of  higher 
courts  to  review  their  decisions,  a  subject  fully  discussed  else- 
where,*" But  it  is  important  to  consider  in  this  place  the 
sources  of  the  jurisdiction  before  proceeding  to  the  illustra- 
tions and  eipositions  thereof  in  succeeding  chapters.  And 
since  the  jurisdiction  is,  under  the  statutory  regime,  statutory, 
the  first  source  of  information  to  which  inquiry  is  directed  in 
eny  given  state  is  the  statutory  grounds  for  the  motion.  It  ia 
the  main  purpose  of  such  statutes  to  point  out  how  and  upon 
what  conditions  the  jurisdiction  shall  be  exercised,  and  though 
it  may  be  conceded  that  the  jurisdiction  of  the  courts  to  grant 
new  trials  pertains  to  their  common-law  powers,  yet  the  power 
of  the  legislature  to  provide  procedure  for  making  the  remedy 
effective  and  to  prescribe  reasonable  conditions  and  limitations 
binding  upon  litigants  invoking  the  remedy  cannot  be  doubted. 
And  such  statutes  may  undoubtedly  take  away  some  of  the- 
grounds  for  new  trial  formerly  recognized,  or  add  new  grounds, 
not  existing  at  common  law.  Especially  might  the  legislature 
limit  the  grounds  for  the  motion  if  a  ground  originally  exist- 
ing were  made  a  ground  for  a  different  character  of  proceed- 
ing for  relief,  for  instance,  the  ground  for  a  motion  in  arrest 
of  judgment  or  to  set  aside  the  judgment.     It  is  not  nccea- 

81   Matter  ot  Tyler,  71  Cal.  3S3,  12  Pac.  289,  13  Pac.  l86.     A  city 

eouncil,  acting  judicially,  having  once  eonsidered  and  adjudicated 
a  matter  appenled  to  it,  cannot  net  its  order  aside  or  grant  a  re- 
trial or  rehearin){:  Belser  v.  Hoffschneider,  104  Cal.  4S5,  461,  38  Pac 
312;  see  People  v.  Supervisors,   35  Barb.  409. 

■3  See  post,  chapter  23.  Appellate  jurisdiction  herein  ia  of  no  im- 
portance where,  as  in  Bbode  Island,  the  proceeding  is  instituted  by 
petition  to  the  appellate  court,  very  mueh  aa  actions  are  instituted: 
See  Timony  v.  Casey,  20  B.  I.  257,  38  AtL  370. 
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SIT.  however,  to  pursue  this  last  proposition,  since  no  instance 
Li  known  in  which  any  common-law  ground  has  been  excluded ; 
the  tendency  has  heen  rather  to  invent  and  add  new  grounds. 
IHiile  the  discretionary  power  of  trial  courts  is  necessarily 
curtailed  by  the  institution  of  definite  forms  and  rules  for  in- 
slituting,  prosecuting  and  consummating  proceedings  for  new 
trial,  and  by  provisions  for  review  of  orders  therein  on  appeal, 
Tet  a  large  share  of  the  extensive  former  discretion  still  abides 
in  trial  courts,  even  in  those  states  where  the  above  features 
of  Icoislation  are  found.  The  extent  of  this  discretion  de- 
pends somewhat  upon  the  particular  ground  for  new  trial 
tronght  to  the  attention  of  the  appellate  court.  In  a  few  of 
the  states,  aa  will  be  hereinafter  seen,  no  method  of  review  of 
ordiTS  on  the  motion  is  provided,  by  appeal  or  otherwise;  and 
where  that  condition  is  found  there  is,  of  course,  no  diminu- 
tion of,  or  limitation  upon,  the  discretion  of  the  trial  court 

S  23.    Of  the  ground!  for  new  trial  prescribed  by  statute. 

The  ground  for  new  trial  prescribed  by  statute  may  be  desig- 
nated as  the  subject  matter  of  jurisdiction  in  each  particular 
instance  of  a  resort  to  the  proceeding.  The  grounds  for  new 
liial  specified  in  the  states  and  territories  named  in  the  note 
below  are  tj^pical  of  all.  Where  the  statute  fails  to  specify 
any  ground,  it  is  understood  that  all  common-law  grounds  are 
aiailable."  In  California  there  is  a  separate  section  confer- 
rino  general  power  npon  the  court  to  order  a  new  trial  of  its 
oirn  motion,  and  without  an  application  from  either  party, 

Si  California  — 1.  Irregularity  in  the  proceedings  of  the  court, 
jorv,  or  adverse  party,  or  any  order  of  the  court,  or  abuse  of  discre- 
tion by  which  either  party  was  prevented  from  having  a  fair  trial;  2. 
Misfonduct  of  the  jury;  and  whenever  any  one  or  more  of  the  jurors 
tave  been  induced  to  asBent  to  any  general  or  special  verdict,  or  to 
a  finiling  on  any  question  submitted  to  them  by  the  court,  by  a  re- 
mrt  to  the  determination  of  chance,  such  misconduct  may  be  proven 
br  the  affifiavit  of  any  one  of  the  jurors;  3.  Accident  or  surprise, 
"bith  ordinary  prudence  could  not  have  guarded  against;  i.  Newly 
iiiicovered  evidence,  material  for  the  party  making  the  application, 
which  he  could  not,  with  reaaonable  diligence,  have  discovered  and 
[.roduced  at  the  trial;  5.  Excessive  damages  appearing  to  have  been 
^'ven  under  the  influence  of  passion  or  prejudice;  6.  Insufficiency 
fl  the  evidence  to  justify  the  verdict  or  other  decision,  or  that  it 
ii  igainst  law;  7.  Error  in  law,  occurring  at  the  trial  and  excepted 
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npon  certain  considcratione.  Similar  proTisione  are  foimd  in 
one  or  two  other  states.  These  are  given  consideration  in  a 
Boparate  chapter."* 

There  are  many  peculiarities  in  the  statutory  provisions 
specifying  grounds  for  new  trial  in  criminal  cases,  in  the 
various  states.  The  grounds  available  in  various  states  are  set 
forth  in  the  notes.*" 

to  by  the  party  making  the  application:  Code  Civ.  Proc,  %  657. 
Arizona  Territory  —  No  grounds  are  specified.  "New  trials  mny 
ht  granted,  and  judgments  maj  be  set  aside  or  ousted  on  motion 
for  good  cause,  on  such  terms  and  conditions  as  the  court  shall  di- 
rect"; Arizona  Bev.  Stats.,  i  1472.  Idaho— Same  as  California: 
Idaho  Code  Civ.  Proc,  i  3524.  Montana— Same  sa  California:  Mont. 
Code  Civ.  Proc,  |  1171.  Nevada— Same  as  California,  except  that 
the  second  subdivision  omits  all  after  the  words  "Misconduct  of 
tlte  jury":  Nev.  Comp.  Laws,  i  3293.  Oregon— Same  as  California, 
eicept  that  the  second  subdivision  reads  thus;  "Misconduct  of  the 
jury  or  prevailing  party";  Bellinger's  Code  of  OregOD,  174. 
1'Uh— Same  as  California:  Utah  Code  Civ.  Proc,  t  3292.  Washing- 
ton— Thn  first,  third,  fourth  and  fifth  subdiTisions  are  the  same  as 
California;  the  seventh  and  eighth  are  the  same,  respectively,  as 
lire  the  sixth  and  seventh  of  the  California  sections;  the  second 
subdivision  of  the  Waebingtim  statute  reads  as  follows:  "Miscon- 
duct of  the  prevailing  party  or  jury;  and  whenever  any  one  or  more 
of  the  jurors  shall  have  beea  induced  to  assent  to  any  general  or 
special  verdict,  to  a  finding  on  any  question  or  questions  submitted 
to  the  jury  by  the  court  other  and  different  from  his  own  conclu- 
sions, and  arrived  at  by  a  resort  to  the  determination  of  chance  or 
lot,  such  misconduct  may  be  proved  by  the  afSdavits  of  one  or 
more  of  the  jurors."  The  sixth  subdivision  (not  found  ia  any  of 
the  other  states  or  territories  here  mentioned)  reads  thus:  "6.  Er- 
ror in  the  asaessment  of  the  amount  of  recovery,  wnether  too  large 
or  too  small,  when  the  action  is  upon  a  contract,  or  for  the  injury 
ft  destruction  of  property":  Ballinger's  Annotated  Codes  and  Stat- 
utes of  Washington,  i  5071.  Washington  has  another  provision,  tUso 
peculiar  to  it,  reading  as  follows:  "A  new  trial  shall  not  be  granted 
on  account  of  the  smallness  of  damages  in  an  action  for  an  injury  to 
1he  person  or  reputation,  nor  in  any  other  action  where  the  damages 
shall  equal  the  actual  pecuniary  injury  sustained":  Ballinger's  An- 
notated Codes  and  Statutes  of  Washington,  {  5073. 

34  Post,   I    413,   et   seq. 

at  The  grounds  for  now  trial  set  forth  are  found  in  the  California 
Penal  Code  (section  1181)  as  follows:  "When  a  verdict  has  been 
rendered  against  the  defendant,  the  court  may,  upon  his  application, 
grant  a  new  trial,  in  the  following  cases  only:  1.  When  the  trial 
lias    been    had   in   his   absence,   if   the   indictment   is  for   felony;  Z. 
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rant  new  trials  on  grounds  not  mentioned,  the  author!- 
ee  are  convicting.  One  line  of  decisioiu  insist  upon  and  up- 
)Id  the  common-kw  power  to  grant  new  trials  "in  promoting 

tiring,  maj'  have  beuime  so  intoxieated  aB  to  render  it  probable 
■  verdict  was  inflneoced  tliorebf.  But  the  mere  drinking  of  liqnor 
r  a  juror  shall  not  be  sufficient  ground  for  granting  a  new  trial; 
.  When,  from  -iny  miseoDduct  of  the  jarj,  tbe  court  is  of  opinion 
Ht  tbe  defendant  bas  not  received  a  fair  and  impartial  trial;  12. 
hen  tbe  verdict  is  contrary  to  law  or  evidence;  13.  Wbcn  new 
idence  is  discovered  material  to  the  defendant,  and  which  be  eould 
^t,  wit.i  reasonable  diligence,  have  discovered  and  produced  at  tbe 
iai.     When  the  motion  for   a  new  triaJ  ia  made,  upon  the  ground 

newlj'  discovered  evidence,  the  defendant  must  produce  at  tbo 
'oring,  In  support  thereof,  the  affidavits  of  the  witnesses  bj:  whom 
ch  evidence  ie  expected  to  be  given,  and  if  time  is  required  by 
e  defendant  to  produce  such  affidavits,  the  court  may  postpone 
e  hearing  of  the  motion  for  such  length  of  time  as,  under  all  tho 
rcnmstances  of  the  case,  majr  seem  reasonable;  11.  Where  any 
lod  cause  exists  other  than  those  in  this  section  enumerated,  it 
all  be  competent  in  all  cases  to  prove  anj  miseondnct  of  the  jury 
^  tbe  voluntary  affidavit  of  a  juror,  and  a  verdict  may  in  lik« 
anner  in  such  cases  be  sustained  by  such  affidavit." 
The  provisions  in  tbe  Idaho  Penal  Code  are  the  same  es  those  in 
Lliforuia:  Idaho  Penal  Code,  S  5S22. 
In  Montana  the  provisions  are  the  same  as  in  California,  except 

follows:  To  subdivision  2  is  added  the  words,  "or  any  eommu- 
CBtion,  document,  or  paper  referring  to  the  case."  To  subdivision 
are  added  the  words,  "which  may  be  shown  as  provided  in  tbo 
>de  of  Civil  Procedure,"  said  code  permitting  of  the  use  of  affi- 
ivits,  as  is  i;rovided  by  California  Code  of  Civil  Procedure.  Tbe 
ovision  in  Nevada  (Comp.  Laws,  i  43S3),  reads  as  follows:  "Tbe 
urt  in  which  a  trial  is  had  upon  the  issue  of  fact  has  power  to 
ant  a  new  trial  where  a  verdict  has  been  rendered  against  tbe  de- 
ndant  upon  his  application,  in  the  following  cases  only;  1.  When 
e  trial  bas  been  bad  in  bis  absence,  if  the  indictment  be  for  fel- 
ly;  2.  When  the  jury  has  received  any  evidence  out  of  court  other 
an  that  resulting  from  a  view,  as  provided  in  section  377;  3.  When 
e  jury  has  separated  without  leave  of  the  court,  after  retiring  to 
'liberate  upon  their  verdict,  or  been  guilty  of  any  misconduct  tend- 
g  to  prevent  a  fair  and  due  consideration  of  the  ease;  1.  When 
.e  verdict  has  been  decided  by  lot,  or  by  any  means  other  than  a 
ir  expression  of  opinion  on  the  part  of  all  the  jurors;  S.  When 
e  court  bas  misdirected  tbe  jury  in  a  matter  of  law;  6.  When  the 
irdict  is  contrary  to  law  or  evidence.  But  no  more  than  two  triaU 
all  be  granted  for  this  cause  alone." 

In  Oregon  tbe  following  provision  is  found:  Bellinger's  Anno- 
ted  Codes  and  Statutes  of  Oregon,  section  1425,  provides  ai  fol. 
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"A  motion  for  a  new  trial  is  a  statutory  remedy,  and  can  only 
be  invoked  in  the  manner,  within  the  time,  and  upon  the 
grounds  provided  for  in  the  etatntes.  ....  Even  if  the  no- 
tice had  been  in  time  and  snfBcient  in  subetance,  the  afBdavit 
contained  none  of  the  grounds  enumerated  in  section  1171,  of 
which  alone  the  court  could  take  notice.  The  fact  that  the 
referee  had  left  the  state  without  obeying  the  order  made  on 
December  2,  1897,  though  It  resulted  in  Inconvenience  or  even 
injustice  to  defendant,  was  not  ground  for  a  new  trial."  In 
the  same  state,  however,  it  seems  to  have  been  held  that  a  sort 
of  combination  or  conglomeration  of  error,  misconduct  and 
carelessness  appearing  in  a  record  would  warrant  an  order 
directing  a  new  trial,  whether  there  appeared  any  particular 
ground  for  it  or  not.™  Where  such  is  tJie  case,  however,  it  is 
almost  unavoidable  that  one  or  more  of  the  statutory  grounds 
be  found  to  exist  at  the  conclusion  of  the  trial— insufficiency 
of  evidence,  errors  in  admitting  evidence,  etc. 

declared  that  tbe  grounds  for  new  trial  are  Htatutory,  and  cannot 
be  extended  bj  tbe  courts  hy  rule.  Section  S32  of  tbe  Code  of  Civil 
Procedure,  requiring  the  judge  of  the  trial  court  to  file  his  decision 
with  the  clerk  within  thirty  days  after  the  submission  of  the  cause, 
is  director}'  merely,  and  his  failure  so  to  do  is  not  ground  for  a 
new  trial:  McLennan  v.  Bank  of  California,  87  Cal.  569,  25  Pac.  760. 
Within  tbe  boundaries  of  tbe  jurisdiction  conferred  by  statutes 
the  object  is  ta  limit  and  curtail  the  power  of  the  court 

Statutes  limiting  the  number  of  new  trials  which  may  be  granted 
to  a  party  in  tbe  same  action,  are  uniformly  construed  striv^tly 
And  a  statute  prohibiting  the  setting  aside  of  a  third  verdict  on 
the  facts  was  held  not  to  apply  where  one  of  the  prior  verdicts  was 
set  aside  on  the  ground  of  surprise  in  tbe  introduction  of  evidence: 
Louisville  etc.  R.  Co.  v.  Blair,  104  Tenn.  212,  55  8.  VI.  154. 

ae  See  State  v.  Shafer,  22  Mont.  17,  55  Pac.  526.  To  same  effect, 
Iroquois  Furnace  Co.  v.  Wilkin  Mfg.  Co.,  181  111.  5S2,  54  N.  E.  987. 
Ad  exrellent  illustration  of  the  strictness  with  which  statutes  con- 
ferring the  jurisdiction  to  grant  new  trials  are  eonstrued  is  afforded 
by  the  decision  in  0 'Grady  v.  Supple,  148  Mass.  522,  20  N.  E.  114. 
A  Massachusetts  statute  (Mass.  Pub.  Stats.,  a.  153,  |  6)  provides 
that  in  a  civil  action  the  court  may  set  aside  the  verdict,  and  order 
a  new  trial  for  any  cause  for  which  a  new  trial  may  by  law  be 
granted.  By  another  provision  (chapter  187,  section  70)  in  cases 
tried  by  the  court  without  a  jury,  either  party  may  move  for  a  new 
trial  for  mistake  of  law,  or  for  newly  discovered  evidence,  and  it 
entitled  to  review  in  the  same  manner  as  on  trial  by  jury.  Under 
these  provisions  it  was  held  that  in  an  action  tried  without  a  jury 
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The  theory  upon  which  the  rule  is  baaed  in  the  English  conrts 
was,  that  during  the  term  the  record  was  in  the  breast  or  knowl- 
edge of  the  judges,  and  not  in  the  roll,  and  it  was  not  until 
Ihe  term  closed  that  the  record  was  made  up  and  completed, 
after  which  it  could  not  be  disturbed.  In  California  and  one 
or  two  other  states,  the  constitutions  and  codes  have  abolished 
terms  of  court;  and  where  that  has  occurred,  the  rules  which 
formerly  prevailed  on  this  subject  are  of  but  little  importance. 
In  other  states  provisions  are  usually  found  for  saving  the  rightfi 
of  parties  beyond  the  term.**  Jn  Colorado  a  section  of  the 
code,*"  which  requires  a  motion  for  new  trial,  and  the  decision 
thereon  to  be  made  and  had  at  the  same  term  the  findings 
are  made  or  verdict  rendered,  was  held  to  be  directory  merely, 
so  far  as  the  action  of  the  court  is  required  to  be  performed, 
within  a  special  time,*"  Later  it  was  held  that  where  a 
trial  is  had  to  the  court,  and  its  findings  announced,  an  undeter- 
mined motion  for  a  new  trial  operates  to  reserve  the  case,  and 
continue  the  jurisdiction  beyond  the  t«rm  for  the  purpose  of 
disposing  of  the  motion  and  settling  s  bill  of  exceptions,*' 
And  in  Oregon,  it  was  held  that  where  notice  of  appeal  was 
served  and  filed,  the  bond  was  given,  and  an  order  extending 
beyond  the  term  and  time  for  presenting  a  bill  of  exceptions 

255}  Suydam  v.  Pitcher,  4  Cal.  2S0;  Branger  t.  Cher&lUr,  B  CaL 
172;  Swain  v.  Naglee,  19  C&l.  12Ti  LewU  v.  Riguej,  21  CaL  273; 
Dean  v.  Muaball,  11  Pa.  Sup.  Ct.  69. 

i*  As  to  whether  statute*  requiring  raotions  for  new  trial  to  be 
made  at  the  term  at  which  trial  waa  had  go  to  the  juriadietion,  ai 
whether  lapse  of  time  may  be  waived,  tee  Larsoa  v,  Kobb,  5Q  Minn. 
T4,  57  N.  W.  323;  Thomas  v.  Morris,  8  Utah,  284,  31  Pac.  446;  Evans- 
villB  etc.  B.  B.  Co.  v.  Maddux,  134  Ind.  571,  33  N.  E.  345,  34  N.  E. 
Ell;  Lee  Silver  Miu.  Co.  v.  Englebach,  18  Colo.  106,  31  Pae.  771; 
Missouri  Qlaas  Co.  v.  Bailey,  61  Kan.  192,  32  Pac,  894;  Conrill  v. 
Bailway  Co.,  85  Tez.  96,  19  S.  W.  lOlT;  Bnrgit  v.  Case,  84  Iowa,  33,  50 
N.  W.  218;  Buhrwein  t.  Qebhart,  BO  Ky.  147, 13  B.  W.  447. 

45  Mills'  Annotated  Code,  |  218, 

49  Oomer  v.  Chaffee,  fi  Colo,  383,  385. 

IT  Stocking  V.  Morey,  14  Colo,  317-320,  23  Pae.  343.  See,  slsu, 
Fillaj  T.  Cody,  4  Colo.  109,  111;  ELansas  Pac.  B.  Co.  t.  Twombly's 
Admz.,  2  Colo.  55B,  561.  A  stipulation  that  a  motion  for  a  new  trial 
be  heard  that  a  judgment  be  rendered  in  vacation  would  not,  under 
the  former  practice,  give  jurisdiction:  Kirtley  v.  Marshall  Silver 
Min.  Co.,  4  Colo.  Ill,  112;  Francis  v.  WeUs,  4  Colo.  27S. 
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was  made  before  adjournment  of  the  tenn,  such  order  operated 
to  retain  jurisdiction  in  the  trial  court,  bo  that  a  subsequont 
orJiT  made  after  the  term  granting  a  now  trial  was  not  appcal- 
ible  on  the  ground  that  it  was  void.^ 

Xn  order  passed  in  term,  settings  the  hearing  of  a  motion 
for  new  trial  in  vacation,  in  effect  keeps  the  term,  relative  to 
that  particular  case,  open  until  such  motion  shall  have  been 
decided.*"*  And  where  after  the  making  of  euch  order  the 
oouDty  was  placed  in  a  newly  created  district,  it  was  held  tiie 
Hvw  judge  had  jurisdiction  to  grant  a  new  trial."* 

I  27.    Tnrisdictioa  of  the  proeeeding  loit  by  making  final 
crder  on  the  motion. 

In  eonionanee  with  the  settled  judicial  view  in  most  of  the 
ftates  of  the  nature  of  the  proceeding  for  new  trial,  giving  it 
s  status  distinct  and  separate  from  the  main  case,  and  holding 
that  it  may  be  prosecuted  to  a  finality,  without  regard  to  whether 
an  appeal  has  been  taken  from  the  judgment,  and  without  ref- 
erence to  the  disposition  of  such  appeal,  an  order  disposing  of 
an  application  for  a  new  trial  is  the  end  of  the  proceeding 
and  terminates  the  court's  jurisdiction  thereof.**     But  where, 

*»  Henricbsen  t.  Smith,  29  Or,  475,  42  Pae.  486,  44  Pbc.  496. 

'*  HerE  V.  Frank,  104  Ga.  638,  30  S.  E.  797. 

M  MaDofaeturen'  Mat.  Fire  Ini.  Co.  v.  Daboll,  19  Micb.  241,  44 
X.  W.  604. 

>i  DoTland  V,  Cuaningham,  66  Cal.  484,  6  Fac.  135;  Coombs  t. 
Hibbard,  43  Cal.  451;  Lang  v.  Superior  Court,  71  Cal.  491,  12  Fac. 
30fi;  Mitchell  T.  Hackett,  14  Cal.  661;  People  v.  Center,  61  Cat.  lyi; 
tarpenter  v.  Superior  Court,  75  Cal.  596,  19  Pac.  174;  Klink  v.  Peo- 
ple, 16  Colo,  467,  27  Pac.  1062;  Crosby  v.  North  Bonanza  Silver 
Win.  Co.,  23  Nev.  70,  42  Pap.  583;  Burnham  v.  Spokane  Mercantile 
Co.,  18  Wash.  207,  51  Pac.  363;  State  v.  Lockhart,  18  Wash.  535, 
52  Pac  315;  Kingman  v.  Chubb,  8  Kan.  Appi  167,  ^5  Pac.  -174.  In 
iSurnham  v.  Mercantile  Co.,  eupra,  the  court  emphasized  the  fact 
that  the  motion  was  reviewed  upon  tbe  same  grounda  aa  in  the 
tormer  motion.  After  appeal  from  an  order  denying  a  new  trial, 
the  subject  matter  of  that  order  ia  removed  from  the  jurisdiction 
of  the  superior  court,  and,  while  auch  appeal  is  pending,  it  has  no 
]nri»diction  to  change  iuch  order:  People  v.  Mayne,  118  Cal,  316,  62 
Am.  Si.  Bep.  256,  50  Pac.  654,  The  Wisconain  atatiite  allows  court 
to  grant  a  new  trial  at  any  time  within  one  year  after  trial,  al- 
tbougb  a  motion  haa  been  already  made  and  denied:  Wis.  Bev. 
ttais^  f  4719;  State  V.  Circuit  Court,  71  Wia.  595,  38  N.  W.  192. 
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after  a  verdict  in  favor  of  plaintiff,  the  defendant  had  filed  a 
motion  for  a  new  trial,  which  was  overruled,  and  subsequently 
the  supreme  court  decided  a  similar  question  adversely  to  the 
view  taken  by  the  court  in  overruling  the  defendant's  motion, 
it  was  held  that  the  latter  court  _  properly  reversed  its  decision 
and  granted  a  new  trial."*  It  is  difficult  to  see  in  this  case 
any  substantial  ground  for  the  relaxation  of  the  rule  or  how 
the  decision  of  the  snpreme  court  could  confer  a  jurisdiction 
not  previously  possessed, 

g  28.    New  trials  in  jnitieet'  conrti. 

In  several  states  are  found  statutes  providing  for  new  tiials 
in  justices'  court.  These  present  nothing  peculiar  or  excep- 
tional. The  same  principles  govern  the  extent  and  exercise  of 
the  jurisdiction,  as  govern  courts  of  record.  Thus,  it  was  held 
under  a  statute  allowing  a  justice  of  the  peace  to  grant  a  new 
trial,  within  a  limited  number  of  days,  that  he  could  not  gnint 
it  after  the  period,  although  the  application  was  filed  in  time  '''' 

§  29.  Nnmerotu  hranchet  of  law  involTed  in  exercise  of  the 
jDriidictiott. 
The  mental  and  moral  functions  exercised  by  courts  pertain- 
ing to  new  trials  are  almost  as  extensive  and  varied  as  is  the 
whole  domain  of  law  and  equity.  Not  infrequently  several 
grounds  are  ruled  upon  in  one  proceeding,  or  several  specifica- 
tions of  the  same  general  ground.  If,  for  instance,  irregularity 
te  alleged,  the  sufficiency  and  admissibility  of  affidavits,  the 
definition  of  irregularity,  the  character  of  the  particular  irregu- 
larity brought  to  its  attention,  and  the  presumption,  if  any, 
which  attaches  to  it,  ate  among  the  legal  questions  to  be  de- 
cided. If  no  legal  presumption  attaches  to  it,  the  court  must 
then  resort  to  equitable  as  well  as  legal  considerations  to  deter- 
mine whether  upon  the  whole  case  a  substantial  right  has  been 
infringed ;  in  other  words,  whether,  notwithstanding  the  irregu- 
larity, substantial  justice  has  been  done  between  the  parties.  If 
the  ground  be  accident  or  surprise  or  newly  discovered  evidence, 
many  similar  subjects  must  be  passed  upon.     The  subjects  of 

BS  Snow  T.  Vsndeveer,  33  Neb.  735,  51  N.  W.  127. 
BS  Carter  v.  CdmnvUsionerB  of  Van  Zandt  Countf,  75  Tex.  2S6,   12 
6.  W.  086. 
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CHAPTER  3. 

IBBEGULABITT  IN  THE  PROCEEDINGS  OF  THE  COUBT,  JUET, 
OB  ADVEB8B  PAETY,  OB  ANT  OBDEB  OP  THE  COUBT, 
OB  ABUSE  OF  DISCHETION,  BY  WHICH  EITHEE  PABTT 
WAS  PBEVENTED  FBOU  HATINQ  A  FAIB  TBIAL. 

I  30.    S^arationa    of    qualifying    phroaes,  witbont    diOerencea   of 

meaning. 
I  31.    Subdivisiona  of  anbdiviiioD  1. 

§  30.  Separ&tioni  of  qulifying  plintes  without  diffemteet 
in  meaning^. 
It  is  apparent  upon  inspection  of  the  above  extract  from 
taction  657  of  the  California  Code  of  Civil  Procedure,  the  same 
being  generally  found  in  the  same  form,  literally  or  substan- 
tially, that  several  grounds  for  new  trial  are  therein  jumbled 
together,  which  have  no  essential  or  even  natural  or  logical  con- 
nection. It  is  true  that  the  subdivision  closes  with  the  clause, 
"by  which  either  party  was  prevented  from  having  a  fair  trial,'" 
not  found  at  the  close  of,  or  in  connection  with  any  other  sub- 
division, but  only  a  study  of  the  entire  subject  of  new  triaU, 
and  of  the  principles  governing  the  proceeding,  and  of  the  de- 
cisions therein,  is  required,  to  convince  the  student  that  this 
clause  is  a  useless  superaddition  to  the  qualifying  clause  which 
closes  the  opening  paragraph  of  the  section,  namely,  "mate- 
rially affecting  the  substantial  rights  of  such  party."  Xo 
court  has  ever  attempted  to  distinguish  between  an  act,  episode 
or  omission  which  affected  a  substantial  right,  and  one  which 
prevented  a  fair  trial.  If  any  one  of  the  grounds  mentioned 
in  subdivision  1,  for  instance,  should  occur,  and  its  occurrence 
prevent  a  fair  trial,  a  substantial  right  of  the  party  thereby 
prevented  from  having  a  fair  trial  would  be  affected.  The 
converse  is  an  equally  sound  proposition.  The  occurrence  or 
existence  of  any  ground  mentioned  in  that  or  any  other  sub- 
division, prejudically  affecting  a  substantial  right  of  a  party — 


NEW  TBIAL— SUBSTANTIVE  ELEMENTa 


CHAPTER  4. 
IKBEaULAEITIES  IN  THE  PBOCEEDINQS  OF  TEE  COUBU 
I  32.    loeludes  miHondaet  of  conrt. 
f  33.    IrregtiUritj  in  general. 
f  34.    Iriegularitj  and  error  eempared. 

I  35.    ClftMifieation  of  irregularitieB  aecording  to  Itgtl  effect. 
I  36.    Tbe  doctrine  of  presumed  injurjr  or  prejudice. 
i  37.    Same  mibjeet— Amendment  ef  1897,  to  aecUon  475  of  the  Cnli- 

f omia  Code  of  Civil  Procedure. 
f  3S.    With  reference  to  the  time  and  place  of  holding  courts. 
i  39.    With  reference  to  the  disqualifl cation  of  judges. 
t  40.    With  reference  to  the  order  of  trial. 
S  41.     Order  of  argument!, 

t  43.     Irregularities  in  administering  oaths  and  omitting  oaths. 
I  43.     Irregularity  in  judge   absenting  himself  during  trial. 
I  44.     Irregularitj  in  complying  with  request  of  jury  for  further  in- 
structions, or  irregularly  advising  jury. 
I  45.    Irregularity  in  failiai;  tc  send  out  all  or  part  of  instmetiona 

or    other    paper*    with    jury. 
t  46.    Ilisconduct  of  judge  in  persuading  jury  to  agree. 
f  47.     Lecturing  jury, 

I  4S.     Misconduct  of  court  in  animadverting  upon  conduct  of  coanseU 
I  49.     Misconduct  of  eonrt  in  commenting  upon  testimony  and   wit- 

neaaea   during  trial. 
I  SO.     Controlling   examination   of   witneuea   and   limiting   eroBs-ex- 

amination. 
I  SI.    Miaconduet  consisting  of  improper  demeanor  of  court  toward 

witnesses. 
I  E2,     Submitting  wrong  cause  of  action  to  jory. 
I  E3,    Irregularity  in  mode  of  trial. 

I  54.    Befnsal  of  court  to   compel   election  between  eonnta. 
I  55.    Irregularity  pertaining  to  right  of  accused  in  criminal  esse 

to  be  present,   etc 
%  56.     Irregularity  in  failing  to  advise  defendant  of  hia  rights. 
{  57.    Irregnlarity  in  process  of  impsjieling  jury. 
i  58.    Irregularity  in  failure  to  admonish  jury. 
S  59.    Permitting  jury  to  separate. 

t  60.    Inability   of  court  reporter  to  transcribe  testimony, 
i  61.     Miacondnct  of   others  than   court   and   parties. 
I  62.     Ab  to  duty  of  party  to  object  or  call  irregularity  to  the  atteo- 

tion  (if  the  conrt. 
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^  32.    Includes  muconduci  of  court. 

Among  the  grounda  for  new  trial  inentii 
DiK,  misconduct  of  the  trial  court  is  now 
Ihat  there  is  a  difference  between  an  ini 
[■on  constituting  an  irregularity,  and  an 
[he  right  of  a  party  to  a  fair  and  impartia 
to  misconduct,  ia  obvious.  But  both  the 
JeEned  as  irregularity  of  the  court  and  m 
respectively,  will  be  for  convenience,  and  : 
ihe  statutory  designation,  considered  nut 
sf  review  treat  misconduct  of  trial  courts 
iiU  be  80  treated  here. 

I  33.    Irregiiluity  in  greneraL 

An  irregularity  is  a  departure  from  the 
of  procedure.  Many  such  departures  art 
acler  or  consequence  as  not  to  require 
rourts  of  review  do  not  take  notice.  It  i 
calculated  to  deprive  a  parity  of  "a  fail 
"hich  are  entitled  to  consideration  as  g^ 
The  term  "regular,"  as  above  used,  is  not 
lo  the  order  or  rules  of  procedure  prescri 
tco'ii  to  the  usual  and  salutary  methods 
bt  precedent,  and  approved  hy  the  courts 
FT..ti.Tn,  where  not  changed  or  superseded  1 

The  classification  in  the  same  subdivi 
the  subject  of  irregularities  of  the  court, 
those  of  the  adverse  party  serves  no  purpi 
tfcience.  In  a  general  sense,  however, 
tomeys,  as  well  as  juries,  are  part  and 
of  the  court,  in  the  trial  of  causes,  and  i 
to  the  trial.     The  statutory  order  will  b 

I  34.    Irrc^arity  and  error  compared. 

The  necessity  of  distinguishing,  as  fa 
tween  irregularity  and  error,  and  of  statii 
aritv  in  legal  effect,  at  some  point  in 
It  Till  be  undertaken  here,  and  in  treatin 
itie?,  in  gncceeding  chapters,  the  matter 
»'ailahle  by  reference. 
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Among  the  differences  which  exist  between  "errors  in  law" 
warranting  the  granting  of  a  new  trial,  and  irregularities  which 
may  be  relied  upon  for  a  new  trial,  is  that  which  relates  to  the 
period  in  which  they  may  occur.  Errors,  except  those  inherent 
in  the  making  of  orders  constituting  a  separate  ground  in  order 
to  justify  the  relief,  must  have  occurred  during  the  progress  of 
the  trial,  whereas,  in  the  case  of  irregularities,  no  limitation  of 
time  prior  to  the  termination  of  the  trial  is  fixed  by  the  stat- 
utes. Of  course,  irregularities  occurring  after  the  trial  would 
not  avail  the  party  seeking  a  new  trial,  because  it  cannot  be  con- 
ceived how  they  could  have  prevented  a  fair  trial ;  and  a  new  trial 
cannot  be  granted  for  irregularities,  unless  it  be  made  to  appear 
that  they  might  at  least  have  had  that  effect. 

No  attempt  has  ever  been,  or  will  now,  be  made  to  enumerate 
all  the  irregular  acts  and  occurrences  between  the  joinder  of  issue 
and  the  decision  which  may  so  affect  the  result  as  to  justify  the 
court  in  granting  a  new  trial.  But  the  important  place  occu- 
pied by  it  among  the  grounds  requires  that  irregularity  be  dis- 
cussed at  considerable  length  and  illustrated  by  numerous  ad- 
judicated cases.  The  Code  of  Civil  Procedure  of  California* 
reads  in  part  as  follows :  "The  former  verdict  or  other  decision 
may  be  vacated  and  a  new  trial  granted,  on  the  application  of 
the  party  aggrieved,  for  any  of  the  following  causes,  materially 
affecting  the  substantial  rights  of  such  party :  1.  Irregularity  in 
the  proceedings  of  the  court,  jury,  or  adverse  party,  or  any  order 
of  the  court,  or  abuse  of  discretion  by  which  either  party  was 
prevented  from  having  a  fair  trial." 

Much  less  difficulty  is  encountered  in  pointing  out  what  con- 
stitutes an  irregularity  than  in  pointing  out  what  character  and 
degree  of  irregularity,  and  the  circumstances  in  which  a  given 
irregularity  should  be  held  to  have  so  far  vitiated  the  decision 
as  to  warrant  its  being  set  aside.  The  statute  lays  down  a  rule 
which  is  of  but  little  use  as  a  guide  to  the  courts.  To  say  that 
the  irregularity  must  be  such  that  the  party  was  prevented  from 
having  a  fair  trial  is  equivalent  to  saying  it  must  first  appear 
that  the  party  did  not  have  a  fair  trial,  and  secondly  that 
his  failure  to  have  fair  trial  was  attributable  to  the  ir- 
regularity. Now  there  may  be  occurrences  pending  a  trial, 
the  combined  effect  of  which   on  the    mind   of   the   court 
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or  jniy  it  would  be  difficult  even  for  those  present 
I>anifipatmg  to  know,  and  the  statement  of  a  fixed  and 
aliirable  rule  on  the  subject  is  out  of  the  question.  If  the  I 
jciii;e  is  dissatisfied  with  the  decision,  upon  reflection,  whe 
M(hiJbvhin:self  or  by  a  jury,  and  it  be  made  to  appear  to 
ihjt  there  has  been  a  flagrant  or  palpable  departure  from 
Ktabhsbed  laws  of  procedure,  amounting  to  irregularity  or  i 
Kmiuct,  in  any  respect,  he  may  grant  a  new  trial  on  that 
tbe  absence  of  a  better  ground;  and  in  such  case  the  appel 
court  will  seldom  interfere,  unless  it  affirmatively  appears  f 
tke  record  that  no  prejudice  resulted  from  the  irregularity, 

I  35.    Claanflcation  of  irregnlaritiei,  according  to  legal  cfl 

It  is  impossible  to  classify  irregularities  by  name,  owinj 
tli«  ^eat  variety  of  them  which  may  occur.  The  following 
lives  may  be  specified,  however,  with  an  approximation  of 
luracT,  having  reference  to  their  legal  import  and  effect 
Fatal,  necessitating  a  new  trial;  2.  Serious,  presumptively 
jiiijifiai,  but  capable  of  being  explained  away,  and  showi 
have  been  without  injury ;  3,  Harmless,  or,  as  sometimes  tern 
inimalerial,  or  unimportant,  or  slight.* 

I  36.    The  doctrine  of  piefnmed  injury,  or  prejudice. 

It  is  well  established,  theoretically  at  least,  that  the  irri 
lariiy  being  shown  injury  from  it  is  presumed,  unless  the  i 
traiy  affirmatively  appears.  And  yet  trial  courts  obsen 
I'raetice,  when  an  irregularity  is  established,  and  there  is 
positive  showing  as  to  what,  if  any,  effect  it  has  had  upon 
Rsult  of  the  trial,  of  reviewing  the  whole  case,  and,  if  upon  i 
^^kv,  it  is  satisfied  that  substantial  justice  has  been  done 
t»een  the  parties,  or  that  there  is  no  probability  that  up< 
rttrial  a  different  result  would  be  reached,  of  denying  the  moi 
And  appellate  courts  have  been  of  late  more  and  more  incl 
tocoEcede  this  power  to  trial  courts,  and  of  refusing  to  re^ 
not  withstanding  a  clear  record  showing  of  irregularit 
Suttd  more  fully  and  clearly,  the  rule  of  presumed  injury 
in  substance  that  it  was  sufficient  for  the  party  moving  f 
titw  trial  to  show  an  irregularity  in  a  record  which  failei 

!  S«  post,  t  889. 

■  Tli«  aouDdnera  of  the  above  propbBJtion  ie  bo  well  naders 
tlal  1  eomparison  of  autboritiea  U  not  required. 
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show  whether  or  not  a  fair  trial  wbb  prevented.  Thereby  the 
burden  shifted  to  the  eticcessful  party  to  show  that  the  result 
would  have  been  the  same  notwithstanding  the  irregularity. 
But  even  within  this  rule,  not  every  irregularity  which  could 
be  shown  gave  rise  to  the  presumption  of  injury.  The  irregu- 
larity must  have  poEscssed,  potentially  at  leaet,  the  element  of 
evil.  It  must  have  been  an  irregularity  of  such  character  that 
it  might  have  prevented  a  fair  trial.  The  principle  of  presump- 
tive injury,  which  is  by  no  means  universally  recognized,  has  been 
explained,  qualified  and  limited  in  many  of  the  cases  in  which 
it  was  recognized  and  given  effect.  In  California  it  was  first 
positively  declared  in  People  v.  Backus.* 

In  the  subsequent  ease  of  People  v,  Eraimigan,'  Chief  Justice 
Field  thus  stated  the  rule  as  applied  to  irregularities  in  the  con- 
duct of  jurors ;  "It  would  seem  hut  reasonable  where  an  irregu- 
larity has  been  committed  which  may  have  affected  the  jury, 
that  the  government  seeking  to  uphold  their  action  should  be 
called  upon  to  show  that  no  injury  to  the  prisoner  has  followed 
from  the  irregularity  complained  of.  If  this  can  be  shown, 
their  verdict  will  not  be  disturbed,  for  the  end  which  the  law 
contemplated  by  its  provisions  baa  been  attained.  The  district 
attorney  appears  to  have  considered  it  incumbent  upon  the  pris- 
oner to  show,  affirmatively,  injured  to  himself  resulting  from  the 
separation,  or  at  least  reason  to  suspect  such  injury.  There 
are  authorities  which  support  this  view.  Such  are  the  cases 
cited  from  the  New  York  courts.  But  there  are  authorities  of 
equal  weight  the  other  way,  and  the  latter  we  think  are  sup- 
ported by  better  reasons." 

The  foregoing  cases  both  relate  to  irregularities  of  jurors  in 
criminal  cases,  but  the  principles  hold  good  when  applied  to  civil 
actions  and  to  other  irregularities. 

g  37.    Same  lubjeot — Amendment  of  1897  to  uotion  476,  Cal- 
ifornia Code  of  Civil  Frooodure. 

Section  475  of  the  Code  of  Civil  Procedure  of  California,  as 
amended  in  1897,  reads  as  follows :  "The  court  must  in  everj 

4  5  Cal.  275. 

B  21  Cal.  339.  The  subject  U  full}'  considered  and  additional  kq. 
thoritiee    cited,    post,    If    148,    669. 
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Fta^of  an  action  disregard  any  error,  improper  nili 
tions,  or  defect,  in  the  pleadings  or  proceedings  whicli, 
ion  of  said  court,  does  not  affect  the  substantial  rights 
tks.  So  judgment,  decision,  or  decree  shall  be  reverset 
by  reason  of  any  error,  ruling  or  instruction  or  dcfe 
shaQ  appear  from  the  record  that  such  error,  ruling, 
or  defect  was  prejudicial,  and  also  that  by  reason  of 
ruling,  instruction,  or  defect,  the  said  party  complai 
pealing  sustained  and  suffered  substantial  injury,  . 
different  result  would  have  been  probable  if  such  er 
initruction  or  defect  had  not  occurred  or  existed.  ' 
be  no  presumption  that  error  is  prejuilicial,  or  that 
done,  if  error  is  shown."  Prior  to  tbia  amendcment, 
read  thus :  "475.  The  court  must,  in  every  stage  ol 
dj-regard  any  error  or  defect  in  the  pleadings  or 
which  does  not  affect  the  substantial  rights  of  the  i 
no  judgment  shall  be  reversed  or  affected  by  reason  ol 
or  defect,"  Similiar  provisions  are  found  in  the  Pi 
but  they  were  not  amended,  nor  has  any  rule  been  ch 
reference  to  errors  in  criminal  procedure.  Indeed, 
ful  if  the  amendment  of  section  475  has  made  any  cl 
ever  in  the  scope  of  inquiry  of  duties  of  courts  sittin 
in  civil  cases. 

The  reasoning  of  the  court  in  San  Jose  Eanch 
Jo!ie  etc.  Co.  '  is  aa  applicable  to  any  ground  for  new 
tioncd  in  the  first,  second,  third  and  fourth  subdiv 
the  error  there  under  consideration,  error  being  the 
neff  trial  mentioned  in  the  seventh.  Justice  Tempk 
the  opinion,  said:  "The  'substantial  injury,'  and  't 
suit'  mentioned  in  section  475,  must  have  reference 
jodgment.  Ordinarily,  we  cannot  ascertain  or  dete 
the  record  whether  the  appellant  has  suffered  substai 
or  whether  a  different  final  result  would  have  been  i 
not  some  particular  error  been  committed.  If  the 
erroneously  to  refuse  to  receive  any  evidence  for  a 
should  arbitrarily  determine  all  issues  against  him 
could  not  determine  from  the  record  whether  he 
fared  better  if  the  evidence  had  been  admitted.     £ 

«  Cat   Pen.  Code,  II  I23S,  1404. 
1  126  CaL  324,  327,  58  Pac,  834. 
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ordinary  action  at  law,  a  court  were  to  erroneously  deny  a  jury 
irial,  the  record  could  not  disclose  that  a  different  result  would 
have  been  prohable  if  the  error  had  not  been  committed,  although 
it  would  plainly  enough  show  that  a  party  had  been  denied  a 
trial  according  to  the  law  of  the  land.  A  person  against  whom 
fluch  a  ruling  has  been  made,  and  who  has  lost  his  case,  has  been 
deprived  of  life,  liberty,  or  property  without  due  process  of  law. 
And  this  amendment,  if  valid,  would  prevent  a  reversal  of  the 
cause  upon  that  ground.  That  it  might  result  in  preventing  the 
appellate  courts  from  enforcing  the  f imdamental  right  to  a  jury 
trial  is  not  really  of  greater  moment,  perhaps  not  so  much,  aa 
the  fact  that  it  may  prevent  this  court  from  enforcing  uniform- 
ity in  the  administration  of  the  law.  Under  this  rule  any  and  all 
trial  courts  may  refuse  to  be  governed  by  the  law  of  procedure 
and  evidence,  solemnly  enacted  by  the  legislature,  and  unless  we 
can  determine  from  the  record,  both  that  the  different  result 
would  have  been  probable  if  the  law  of  procedure  had  been  fol- 
lowed, there  could  be  no  reversal." 

A  question  for  argument  might  arise  as  to  whether  the  pro- 
visions of  section  475  as  thus  amended  should  apply  to  csaes 
of  irregularity,  when  such  question  comes  up  for  review  upon 
motion  for  new  trial,  or  on  appeal  from  an  order  made  on  mo- 
tion for  new  trial  Such  an  issue  should  be  easily  disposed  ot 
In  the  first  place,  section  475  was  before,  and  is  since,  the  said 
amendment  intended  for  the  guidance  of  courts  of  review  at 
all  stages,  as  well  as  for  trial  courts  at  all  stages,  and  is,  both  by 
its  general  terms,  and  by  the  policy  underlying  it,  applicable  to 
all  stages  of  litigation  and  to  all  irregularities,  which  are  noth- 
ing more  nor  less  than  "defects"  in  the  proceedings.  In  the  aee- 
ond  place,  even  if  it  were  conceded  that  irregularities  were  not  in 
the  contemplation  of  the  legislature  in  the  enactment  of  any  of 
the  legislation  embraced  in  section  476,  still  irregularities  would 
be  subject  to  the  same  rules  for  the  purpose  of  review  as  are  er- 
rors, because  the  limitations  in  section  657  upon  the  granting  of 
new  trials  are  substantially  the  same  as  those  upon  reversal,  etc., 
in  section  475.  And  since  the  same  rule  as  to  presumption  and  re- 
buttal of  injury  must  govern  on  review  of  irregularities  and  ei- 
rors,  much  confusion,  as  well  as  many  tedious  repetitions,  refine- 
ments and  distinctions  are  avoided.  The  value  of  irregularity  as 
ground  for  the  motion  for  new  trial  can  only  be  determined  from 
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loint  which  must  be  taken  by  the  court  sitting  in  review 
otd;  hence  the  justification  for  thus  far  anticipating 
on  of  that  comprehensive  subject.^ 

ith  reference  to  tlie  time  and  place  of  holdinif  court 
arities  may  frequently  arise  from  a  want  of  due  ob- 
jf  statutes  regelating  the  time  of  holding  court.     Sev- 

decisions  in  California  on  this  subject  have  become  of 
tance  since  the  adoption  of  the  constitution  of  1879 
;  terms  of  court.  Where  terms  of  court  are  a  feature  of 
il  system,  most  proceedings  in  vacation  which  pertain  to 

as  such  are  void,  for  want  of  jurisdiction,  in  which 
are  more  summary  and  expeditious  remedies  than  by 
r  new  trial.     It  was  held  in  one  case  not  to  be  within 

of  parties  to  confer  jurisdiction  to  try  a  case  and  enter 

therein  by  written  consent.*  In  the  absence  of  any 
lowing  findings  to  be  filed  and  judginent  entered  in 
this  case  is  authoritative.  But  even  at  that  time,  the 
I  Practice  Act  required  express  findings  of  fact  and 

them  to  be  filed  and  judgment  to  be  entered  thereon 
n,  in  which  case  the  filing  of  findings  constituted  the 

Upon  a  judgment-roll  made  up    under    the  statute, 

no  discernible  excess  of  jurisdiction  in  such  a  case, 
mt  a  bill  of  esccptions  or  statement  there  would  be  no 
:ack  a  judgment  so  entered.  It  was  held  that  the  en- 
ce  of  a  trial  did  not  render  void  a  decision  and  judg- 
ch  were  otherwise  regular.*"     For   these   reasons    it 

■at,   a  6S4,  689. 

T.  Gage,  40  Cal.  183. 

arte  Bennett,  H  Cal.  ST.  P&llowing  thJi  authority,  it  wa« 
me  effect  in  Johnson  v.  San  FranciBCO  Sav.  Union,  75  Cal. 
.  St.  Rep.  131,  16  Pac.  753;  Bay  v.  Horsley,  6  Or.  382,  388, 
p.  537,  and  note.  In  the  last  of  these  cases  the  court  said: 
'  theory  upon  which  the  appellant  can  claim  a  reversal  of 
ent  is,  that  it  was  rendered  without  jurisdiction  and  is 
reliant  waived  all  objections  to  the  form   of   the  trial   or 

taking  the  evidence,  either  by  his  expressed  assent  in  open 
Dy  not  making  his  objection  at  the  proper  time.  Parties 
scutate  DpOQ  the  decisions  of  the  courts  by  passing  over 
ies   and   taking   their   chances   upon   a   judgment   in   their 

thereafter,  if  the  judgment  shall  be  adverse  to  them,  raise 
cttons.  The  commencement  of  tha  trial  in  this  ease  in 
jw  Trial,  Vol.  1—5 
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would  seem  that  such  an  irregularity  could  be  reached  by  mo- 
tion for  new  trial,  as  the  most  appropriate  and  expeditious  rem- 
edy. Tlie  same  rule  would  apply  as  to  acts  done  on  nonjudicial 
days  as  to  acts  done  in  vacation.  And  notwithstanding  the  e:ct?n- 
sive  powers  of  judges  of  courts  required  or  permitted  to  be  always 
open,  it  is  obvious  that  these  powers  might  be  so  used  as  to  con- 
stitute an  abuse  of  the  power,  and  hence  an  irregularity  which 
would  entitle  an  injured  party  to  a  new  trial.  For  instance,  a 
judge  might  insist  upon  holding  court  at  such  unreasonable 
hours  or  sessions  of  such  length  that  it  would  deprive  a  party 
of  a  fair  trial. 

Undoubtedly  irregularities  may  arise  from  a  failure  to  hold 
court  at  the  place  designated  by  law ;  but  as  in  the  case  of  the 
time  for  holding  court,  the  question  which  would  arise  would 
usually  be  jurisdictional,  and  could  be  reached  more  expeditious- 
ly and  effectively  by  summary  and  extraordinary  remedies  than 
by  motion  for  new  trial. 

§  38.    With  reference  to  the  duqnaliflcation  of  judges. 

The  matters  which  disqualify  judges  are  set  forth  in  section 
170  of  the  California  Code  of  Civil  Procedure,  and  statutes 
containing  substantially  the  same  provisiona  are  found  in  most 
of  the  states.  Since  the  disqualification  of  the  court  is  juris- 
dictional,** and  since  an  appeal  is  now  generally  provided  from 
the  order  granting  or  refusing  to  grant  a  change  of  the  place 
of  trial,  it  is  thought  that  new  trial  is  not  the  appropriate 
remedy  where  a  judge  proceeds  to  try  a  case,  notwithstanding 
a  statutory  disqualification. 

§  40.    With  reference  to  the  order  of  trial. 
The  Code  of  Civil  Procedure  of  California  contains  several 

sections  relating  to  the  conduct  of  trials.  Such  statutes  are 
enacted  with  a  view  to  establishing  a  certain  and  natural  order 
of  procedure  that  the  ends  of  justice  aa  embodied  in  the  final 
result  may  be  equally,  fairly  and  expeditiously  attained.  The 
same  policy  undetUes  similar   statutory  provisions   found   in 

vacation  not  being  fatal  to  the  jnriadiction  of  tb«  court,  if  appellant 
desiied  to  object  to  the  court's  rendering  a  judgment  without  a  fur- 
ther heariog,  they  should  have  done  so  at  the  time." 
11  North  Bloomfleld  Q.  M.  Co.  v.  Ke;ser,  S8  CaL  315. 
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g  41.    Older  of  mr^oment. 

Wherever  the  statutory  order  of  argument  in  criminal  cases 
is  fixed  by  statute,  the  statutory  order  must  be  pursued,  and 
a  departure  from  it  will  usually  entitle  the  defendant  to  a  new 
trial.**  The  question  is  no  longer  one  of  material  importanca 
The  California  statute'"  now  gives  the  prosecuting  attorney 
the  right  to  close,  but  the  provision  is  not  mandatory;  so  that 
it  is  difficult  to  see  how  a  question  could  arise  herein  upon 
which  a  defendant  could  be  held  entitled  to  a  new  triaL  Some 
such  statute  is  found  in  most  of  the  states. 

30  Pac.  835,  eaaea  of  demurrers  to  anawers.  In  the  first  of  the  abova 
caaes  the  defendanta  st&ted,  amaiig  other  matters  in  their  answer, 
the  following:  "The  above-named  defendants,  for  anawer  to  the 
complaint  filed  herein,  allege  as  follows:  That  the  aaid  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  thia 
being  a  suit  for  an  injunction,  inasmacb  that  plaintiff  has  not  al- 
leged in  hia  complaint  that  he  has  exhausted  all  remedy  at  law,  or 
that  he  is  without  remedj  at  law."  The  court,  in  afBrning  the 
judgment  from  which  the  defendants  appealed  assigning  the  failure 
of  the  court  to  dispose  of  the  issue  of  law  thus  raised,  said:  "When 
there  are  both  issues  of  law  and  fact,  and  the  cause  is  brought  on 
to  trial,  and  the  issues  of  fact  are  tried  and  a  judgment  rendered 
in  the  cause,  the  presumption  will  be  indulged  that  the  issue  of  law 
T.as  disposed  of  previously  by  an  order  overruling  the  demurrer,  or 
that  the  demurrer  had  been  waived  or  withdrawn.  The  demurri:r 
tLat  the  complaint  does  not  state  facts  sulBcieDt  to  constitute  a  cause 
of  action  was  called  by  the  defendants  an  answer,  and  though  it  may, 
for  aught  that  appears,  have  been  allowed  by  them  to  sleep  undis- 
turbed in  its  misplaced  position,  we  shall  not  presume  the  court 
emitted  to  dispose  of  it  in  its  proper  order,  unleas  it  was  in  effect 
waived  or  withdrawn  from  the  record.  Nor  should  we  be  inclined 
to  disturb  the  judgment,  even  were  it  made  to  appear  that  the  court 
emitted  to  pass  directly  upon  the  quoBtion  of  law  suggested  by  the 
j.ortion  of  the  answer  above  quoted.  If  the  defendant  wishes  to 
obtain  a  deciaioQ  of  the  court  upon  a  question  of  law  arising  npon 
the  face  of  the  complaint  in  advance  of  the  trial  of  the  cause,  upon 
an  issue  of  fact  joined,  the  proper  practice  is  to  do  so  by  a  demurrer 
in  terms  as  a  distinct  pleading.  The  practice  of  mixing  matters  of 
law  and  fact  in  the  same  pleading  is  not  to  be  commended,  and 
should  be  discountenanced  by  all   engaged  in  the  administration  of 

1*  See  People  v.  Fair,  43  Cal.  13T,  151;  People  v.  Mortimer,  46  Cal. 
114. 

10  Penal  Code,  section  1093,  providing  that  "the  district  ftttomey, 
or  other  counsel  for  the  people,  must  open,  and  the  district  attontey 

may   conclude,   the    argument." 
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laiitiei    in  administering   oatha,   and   omitting 

on  of  an  oath  prescribed  by  statute  to  be  adiiiin- 
ors,  bailiffs  in  charge  of  juries,  or  witnesses  giving 
mony,  or  of  any  substantial  part  of  such  oath,  has 
ly  held  to  be  suflicient  irregularity  to  require  a  new 
'alifornia  Code  of  Civil  Procedure**  prescribes  the 
for  jurors  in  civil  cases,  and  the  Penal  Code*'  the 
minal  cafcs.  There  is  no  notable  difference  be- 
atutes  of  the  various  states  with  respect  to  the 

oath.  A  literal  compliance  is  not  required;  a 
omplianoe  will  suftice.'*  The  substance,  however, 
spcnsed  with."  And  where  the  record  set  forth 
V  were  "sworn  the  truth  to  speak  upon  the  issue 
en  the  parties,"  and  the  statute  required  them  to 
lat  without  respect  to  person  or  favor,  or  fear,  you 
I  truly  try,  and  true  deliverance  make  between  the 
I  and  the  prisoner  at  the  bar,  wliom  you  shall  have 
ccording  to  evidence  given  you  in  court,  and  the 

state,  so  help  you  Ood,"  the  judgment  was  re- 
i  new  trial  ordered.^*    It  has  been  recently  held, 

504,  reading  as  follows:  "As  soon  as  the  jurj  is  com- 
b  must  be  adminiatered  to  the  jurors,  in  BubBtance  that 
of  them  will  well  and  trulj  try  the  matter  in  issue  be- 

the  plaintiff,   and  ,  defemiant,   and   a  true   ver- 

Fcording  to  the  evidence." 

1437,  reading  as  follows:  "The  court  must  administer 
le  follnntng  oatb:  You  do  sweor  that  you  wilt  well  and 
I  issue  between  the  People  dt  the  State  of  California 
efeudant,  and  &  true  verdict  lender,   according  to   tba 

Angelo,  18  Nov.  425,  4E9,  4  Pac  1080;  Faith  v.  Slate, 
In  both  these  cases  the  jury  were  Bwora  to  try  "this 
ng  to  tbe  law  aod  the  evidence,"  instead  of  "the  i»- 
"  etc.,  "according  to  the  evidence." 
e  V.  Rollins,  22  N.  H.  528;  Harriman  v.  State,  2  Greene, 
T.  State,  3  Minn.  444;  Bawcom  v.  State,  41  Ter.  191; 
jte,  41  Tex.  515;  Edwards  v.  State,  49  Ala.  336;  State 
N".  C.  611;  State  t.  Tommy,  19  Wash.  270,  53  Pac.  157; 
erritory,  2  Wash.  Ter.  381,  7  Pae.  872. 
in  V.  State,  2  O.  Greene  (Iowa),  270,  See,  also,  Patter- 
7  Ark.  59,  44  Am.  Dec  530,  where  jury  simply  Bwora  to 
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however,  in  Texas  that  it  is  too  late  after  the  trial  to  object 
that  a  juror  in  a  civil  action  was  not  sworn,**  and  the  doc- 
trine is  in  harmony  with  the  practice  generally  with  reference 
to  irregularities  not  per  se  prejudicial.  Failure  or  neglect  to 
call  attention  to  it  in  proper  time  may  be  without  injustice 
construed  as  a  waiver  of  the  irregularity.  In  criminal  cases  a 
more  rigid  observance  of  this  mandatory  requirement  of  stat- 
utes is  enforced. 

It  was  held  ground  for  a  new  trial  that  the  bailiff  having 
charge  of  the  jury  was  not  previously  sworn,  as  required  by 
statute,**  and  the  omission  of  that  part  of  the  oath,  "without 
food  except  such  as  the  court  shall  order"  was  held  to  render 
the  conviction  of  the  defendant  invalid.**  As  to  whether  a 
new  trial  should  be  granted  in  such  case  in  the  absence  of  other 
showing,  the  decisions  are  not  in  accord.  In  Illinois  it  was 
held  that  the  irregularity  was  fatal  regardless  of  any  showing 
that  might  be  made.**  In  Iowa,  it  was  held  that  in  order  that 
a  failure  to  swear  the  bailiff  in  charge  of  the  jury,  as  required 
by  the  statute,  should  avail  the  defendant,  some  misconduct 
or  irregularity  mast  be  shown  to  have  resulted  from  such 
failure.*" 

It  was  also  held  to  entitle  the  defendant  to  a  new  trial 
where  one  of  the  state's  witnesses,  who  gave  evidence  against 
him,  was  not  sworn,  and  the  omission  was  not  discovered  un- 
til after  verdict.**  In  this  case  the  decision  was  based  upon 
the  constitutional  guaranty  of  the  right  of  the  defendant  in 
a  criminal  prosecution  to  be  confronted  with  the  witnesses 
against  him,  one  not  being  a  witness  until  he  is  sworn.  But 
it  would  appear  to  fall  more  properly  luider  the  head  of  an 

"npeak  the  tmth";  Bell  r.  State,  10  Ark.  536,  where  jury  simply 
■worn  "to  try  the  iaaue  joined,"  held  inBufficieot  in  both  cases. 

ai  Burn*  V.  Matthews  {Tei.  Civ.  App.),  46  8.  W.  79. 

22  StBte  V.  MeComick,  67  Ebd.  440,  S7  Am.  St.  Bep.  341,  46  Pae. 
7T7. 

33  State  v.  Laahell,  9  Kan.  App.  887,  61  Pac.  678. 

24  Jackson  v.  People,  126  111.  13&,  18  N.  E.  286. 

2G  State  V.  CraftoD,  89  Iowa,  109,  56  N.  W.  257.  See,  also,  Lan- 
caster V.  State,  91  Tenn.  267,  18  S.  W.  777;  United  States  t.  Bail, 
163  U.  S.  662,  16  Sup.  Ct.  Bep.  1192. 

2«  State  V.  Lngar,  115  Iowa,  268,  S6  N.  W.  333. 
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irregularity  in  the  introduction  of  evidence.  In  another  case** 
this  was  held  not  to  constitute  ground  for  a  new  trial,  unless 
ihe  defendant  objected  to  the  witness  testifying,  especially  in 
virw  of  the  fact  that  hie  counsel  cross-examined  the  unsworn 
»itness,  as  one  fully  qualified.  The  latter  decision  ia  a  more 
nsionable  view  and  is  in  keeping  with  the  theory  that  it  is  a 
mere  irregularity  which  may  be  waived,  and  not  the  deprivation 
of  a  constitutional  guaranty. 

I  43.    Irrei^arity  in  judg^  afaMiiting*  himself  during  trial. 

The  judge  may  not  absent  himself  from,  the  courtroom,  or 
[FthLTwise  relinquish  control  of  the  proceedings;  and  if  he  do 
50  it  ia  an  irregularity  warranting  a  reversal  or  new  trial. 
In  People  v.  Blackmsn,*^  the  court  said :  "Something  more  ia 
rtanired  of  the  presiding  judge  than  that  he  should  be  within 
htfariag.  That  might  be  true  if  he  were  on  the  street  and 
%  windows  of  the  courtroom  open;  and  it  may  be  true  in  this 
i-ase,  as  the  judge  stated,  that  when  in  the  adjoining  room,  with 
:lie  doors  shut,  he  'can  hear  all  that  is  going  on  in  the  court- 
room,' but  it  must  be  obvious  that  he  would  be  in  no  position 
;o  have  control  of  the  proceedings  and  certainly  would  not  he 
fresiding  in  the  cause  when  in  an  adjoining  room  with  the  door 
"pfn  or  shut.  If  any  misconduct  took  place  in  the  courtroom 
luring  such  absence  there  would  be  no  judge  present  to  whom 
lefniidant's  counsel  could  make  complaint,  or  to  determine 
'hat  occurred  in  hia  absence."  And  in  People  v.  Tupper,** 
:he  court  said :  "The  judge  ia  a  component  part  of  the  court, 
rhere  can  be  no  court  without  the  judge.  And  all  that  was 
fcne  in  the  absence  of  the  judge  was  done  in  the  absence  of  the 
:(uirt.  A  defendant  convicted  under  such  circumstances  has 
been  deprived  of  his  liberty  without  due  process  of  law."  This 
new  conforms  to  that  of  other  courts.*® 

I'  Moore  v.  State,  96  Tenn.  209,  33  S.  W.  1046.  To  same  effect, 
Stale  V.  Hope,  100  Mo.  347,  13  8.  W.  490. 

IS  127  Cal.  248,  251,  59  Pae.  ST3. 

»•  122  Cal.  424,  68  Am.  St.  Hep.  44,  55  Pac.   135. 

»"  Sm  Stata  V.  Beuerman,  59  Kan.  586,  53  Pac.  874,  where  numer- 
ou  (aaea  are  cited.  In  this  case  the  court  said:  "He  [the  judge] 
cannot  even  teroiiorarily  relinquish  control  of  the  court  or  tUe  con- 

iiti«  of  the  trial It   ia   especiHlly   important   that    he   sbnuld 

U  visibl;  rresent    every  inomenl  of  the   actmil  progress  of  a  crim- 
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§  44.    Imparity  in   oomplying  with  lequest  of   jwrj  for 
foither  imtaotians,  or  imtr^iUrly  adviiing  jury. 

Aside  from  errors  which  may  be  committed  by  the  court  in 
the  iostmctioDs  given  by  it,  there  may  be  a  disregard  or  in- 
fringement of  rules  of  procedure  prescribed  by  statute  in  the 
time  or  manner  of  instructing  the  jury,  amounting  to  an  ir- 
regularity on  the  part  of  the  court  requiring  a  new  trial.  An 
excellent  illustration  of  this  proposition  is  found  in  State  t. 
Fisher,**  where  the  court,  having  given  correct  instructions 

Inal  trUI  where  tbe  bigheat  penalty  of  the  law  may  be  imposed.  .... 
U  the  preuding  judge  abanilona  the  trial,  or  lelinquisbes  control 
over  tbe  proeeedingB,  the  accused  has  good  eaiise  to  complain." 

SI  23  Mont.  540,  553,  59  Pac.  919.  Consent  to  an  oral  charge,  or 
to  any  modification  of  or  comment  thereon,  may  not  be  inferred  from 
the  silence  of  tbe  defendant  or  bis  couniel:  See,  People  v.  Chaves, 
£0  Cal.  TB;  People  v.  Kearney,  43  Cal.  3S4;  People  v.  Prospero,  44 
Cal.  186;  People  v.  Hersey,  63  Cal.  574;  People  v.  Banks,  1  Nev.  33. 
In  People  t.  Hersey,  supra,  the  court  said;  "Section  1093  of  the 
Penal  Code,  bb  amended  in  1S74,  is  not  substantially  different  from 
the  Btatiita  under  which  these  deciaiona  are  made.  It  eiplicitly  pro- 
-videa  that  if  the  charge  be  not  given  in  writing,  it  must  be  taken 
down  by  the  phonographic  reporter,  tbe  only  change  being  that  the 
charge  need  not  be  in  writing,  provided  that  it  is  taken  down  at  the 
time  by  the  phonographic  reporter.  In  either  event,  the  charge  is 
thus  reduced  to  writing,  either  by  the  judge  oi  by  the  reporter,  when 
it  ia  given,  and  there  can  thereafter  be  no  uncertainty  aa  to  what  tbe 
charge  was.  Bnt  if  the  court  eonld  charge  tbe  jury  orally  in  the  ab- 
sence of  the  phonographic  reporter,  and  could  thereafter  require 
bim  to  take  down  the  charge,  according  to  the  reijoUection  of  the 
judge,  aa  to  its  contenta,  it  would  introduce  into  the  proceeding  the 
very  element  of  uncertainty  which  it  waa  the  pnrpose  of  the  statute 
lo  prevent.  Nor  can  the  practice  pursued  in  this  case  be  supported 
under  section  1138  of  tbe  Pena!  Code,  aa  amended  in  1874,  which 
pruvidea,  in  imbstanee,  that  after  the  jury  has  retired  for  delibera- 
tion, if  they  desire  to  be  informed  on  any  point  of  law  arising  in  the 
ease,  'the  information  required  mnat  be  given  in  the  presence  of,  or 
after  notice  to  the  district  attorney,  and  the  defendant,  or  his 
counsel,  or  after  they  had  been  called.'  This  was  not  intended  to 
authorize  an  oral  charge  which,  at  that  stage  of  the  proceeding, 
might  often  be  productive  of  more  pernicious  results  than  if  the 
original  charge  was  oral.  When  tbe  jury  asks  to  be  further  in- 
structed as  to  the  law  of  the  ease,  it  is  usually  on  points  which  they 
deem  to  be,  if  not  decisive,  at  least  entitled  to  serious  consideration; 
and  if  the  partiea  are  called  and  do  not  appear,  the  court  may  pro- 
ceed  to  instruct   the  jury  in   their  absence,  in  whicb  event,  If  the 
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ir  writing  concerning  the  testimony  o 
ctntaiaed  in  the  defendant's  affidavi 
iJniiitcd  by  the  prosecution,  orally  i 
ibeir  return  into  court  for  further  ji 
that  they  could  consider  nothing  o 
fiTC-n  on  the  witness-stand.  The  ac 
held  to  be  irregular  in  that  Baid  ins 
up"Q  their  application  were  not  in 
MJtule.  The  whole  matter  is  made  so 
ibe  point  appears  of  such  considerabl 
1.'  to  justify  a  quotation  of  some  lengt 
:b"  court  designates*  the  episode  an  err 
'ut  it  was  also  an  irregularity  in  tl 
■Irnctions.  The  court  said  (per  Ji 
^ral  instructions  and  comments  by  tb 
Kitted  error  prejudicial  to  the  defei 
ht!  defendant  had  applied  for  a  cont 
ain  depositions,  setting  forth  in  his  s 
v-^m,  if  present,  would  testify  that  hi 
haraeter  for  morality  was  good  in  thi 
I'^nce,  and  the  state  admitted  at  the  ti 
ire^i'nt,  would  so  testify.  In  the  wril 
bis  matter  the  law  was  correctly  dec 
oving  clause:  'The  fact  that  a  man,  j 
n^-ion  of  a  crime,  has  had  a  good  i 
hai  he  has  proven  by  competent  evic 
O'A  character  in  the  neighborhood  ii 
^■^  to  his  credit.'  The  court  is  the  ; 
f  the  evidence,  the  jury  of  its  weighi 
indid  to  raise  in  the  minds  of  the 
htther  the  evidence  which  the  state  ai 
"rm  if  the  witnesses  were  present  an 
'Dt  to  prove  character.  This  appeals 
'}■  the  foreman,  the  juTy  desiring  to 
!ie  rifrht  to  consider  the  defendant's 
ic  right  to  consider  this  man  Fishe; 

="ee  be  oral,  they  would  have  no  oppo 
mirBtt,  eicept  from  the  Tecollection  of 
fiihiM  into  the  proceeding  the  element  ( 
tt  *apMlal  purpose  of  the  statute  to  pre 
'"«  critical  period  of  the  trial." 


1 41  NEW  TRIAL-SUBSTANTIVE  ELBMESTa  74 

nothing  of  it,  and  we  have  no  right  to  draw  conclusiona.'.  *We 
are  to  take  the  evidence  as  we  hear  it  on  the  Btand.  We  have 
no  right  to  consider  anything  elae.'     In  answering,  the  judge 

said:  'Ho But  you  can't  take  anything  outside  of  the 

testimony  given  hefore  you  upon  the  witness-stand.  .... 
Now,  do  you  understand,  gentlemen,  that  you  are  the  sole 
judges  of  anybody's  testimony  that  is  given  upon  the  stand? 
....  And  what  weight  in  that  connection  with  the  question 
that  the  foreman  asked  me,  that  you  shall  give  the  a£Edarit  of 
the  defendant  as  to  what  certain  witnesses  will  swear  to,  as 
the  court  has  instructed  you  before,  is  a  question  for  you  to 
decide.  You  may  give  it  great  weight,  or  give  it  no  weight 
The  court  has  nothing  to  do  with  it.'  Foreman :  "But  the  fact 
that  the  defendant  hasn't  these  depositions  that  he  speaks  of 
should  not  prejudice  us  against  him  at  all.'  The  judge  an- 
swered: 'Ko.'  By  these  remarks  the  jury  were  misdirected. 
They  were  hound  to  accept  the  affidavit  of  the  defendant  as 
true,  it  was  not  to  be  weighed  by  the  jury;  the  affidavit  stated 
that  certain  witnesses,  if  present,  would  testify  to  good  char- 
acter, and  the  state  admitted  such  to  be  the  fact.  In  considei^ 
ing  the  question  of  the  defendant's  guilt,  and  as  bearing  upon 
it,  the  weight  to  be  given,  not  to  affidavit  of  the  defendant,  but 
to  the  evidence  of  good  character,  was  for  the  jury.  When  the 
judge  told  the  jury  that  they  must  consider  nothing  outside 
of  the  testimony  given  before  them  upon  the  witness-atand  and 
that  the  defendant's  failure  to  produce  the  depositions  of  the 
character,  witnesses  should  not  prejudice  the  jury  against  him, 
the  error  was  emphasized.  True,  the  vmtten  charge,  with  the 
exception  already  pointed  out,  contained  a  correct  and  suffi- 
ciently full  statement  of  the  law  upon  the  subject,  but  the  oral 
instructions  and  comments  were  repugnant  to  the  charge," 
But  if  the  jury  in  a  criminal  case  ask  for  further  instruc- 
tions, it  is  no  ground  for  a  new  trial  that  the  court  gave  other 
instructions,  or  points  other  than  that  upon  which  further  in- 
structions were  asked,  unless  it  also  appear  that  the  jury  were 
misled  by  such  additional  instructions."  Bnt  of  course  such 
additional  instructions  must  be  given  according  to  the  pre- 
scribed forms  of  the  statute  just  discussed. 

B2  People  T.  UcKa;,  122  Cftl.  028,  55  Pne.  SM. 
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cations  between  court  and  jury  are  very  jealously 
Any  information  or  BuggL'stiona  imparted  by  tlie 
to  the  jury  otherwise  than  in  the  manner  prescribed 
or  through  approved  channels  and  by  established 
,11  usually  be  held  ground  for  new  trial  without  re- 
cumstanceB  or  motives,  unless  the  absence  of  pre- 
avious.  Accordingly,  a  judgment  was  reversed  and 
[  ordered  where  the  presiding  justice  entered  the 
hile  the  jurors  were  considering  the  verdict,  though 
?dt  of  the  jury,  it  being  further  shown  that  a  juror 
on  his  turning  to  leave  with  what  ofEcnse  the  de- 
i  chargc-d  and  the  judge  informed  them  that  it  was 
ay."33 

»,  Linzey,  79  Hun,  23,  29  N.  Y.  Supp.  560.  See,  also, 
th,  15  Wash.  621,  47  Pae.  106.  Federal  juilges  arpear  to 
e  latitude  io  charging  and  advising  juries  thtin  stat<! 
■  under  prevailing  statutes:  See  Allen  v.  United  StateB, 
;,  17  Sup.  Ct.  Rep.  154.  In  the  Wasliington  case  above, 
>  certified  by  tbe  judge  showed  that  after  the  jury  were 
ley  retired,  "and  soon  thereafter  the  jury,  through  their 
sled  to  see  the  judge,  and  the  said  judge,  being  the 
vho  tried  the  cause,  went  to  the  juryroom  and  stood  in 
with  the  door  to  said  juryroom  partly  openei!;  that 
e  said  judge  returned  and  informed  the  counsel  for  the 
id  state  that  the  jury,  through  its  foreman,  had  ro- 
.  the  said  judge  repeat  to  them  the  instruction  given 
sonable  doubt."  The  court,  per  Justice  Gordon,  said; 
tnded  by  the  appellant's  counsel  that  this  constituted 
uct  on  the  part  of  the  trial  judge  as  requires  a  reve'sal, 
k  the  contention  must  be  sustained.  In  the  discharge 
1  duly,  the  place  for  the  judge  is  on  the  bench,  Ag  to 
has  closed  the  portals  of  the  juryroom,  and  he  mny  oot 
appellant  was  not  obliged  to  follow  the  juiige  to  the 
order  to  protect  his  legal  rights,  or  to  see  that  the  jury 
lenced  by  the  presence  of  the  judge;  and  the  state  can- 
itted  to  show  what  occurred  between  the  judge  and  the 
ce  where  tbe  judge  had  no  right  to  be,  and  in  regard  to 
ficial  record  could  be  made.  But  learned  counsel  for 
list  that  tbe  judge  said  nothing  to  the  jury,  and  hence 
could  not  have  been  prejudicial  to  the  defendant.  But 
\  not  subject  parties  litigant  to  the  disadvantage  of  be- 
to  accept  the  statement  of  even  the  judge  as  to  what 
en  himself  and  the  jury  at  a  place  where  the  judge  has 
)e,  and  where  litigants  cannot  be  required  to  attend.    It 
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§  4S.  ImgnUrity  in  failing  to  Bend  out  ai 
tioni  or  other  papen  with  jnry. 
Id  eome  Etates  the  written  inBtructiom  i 
mitted  to  be  handed  to  the  jury  upon  tbeii 
Buch  is  the  case,  it  is  a  serious  irregularit 
the  jury  part  and  deliver  part,  especially  i 
withheld  be  important  to  such  an  extent  or 
that  the  verdict  might  have  been  thereby 
the  Montana  statutes  it  is  discretionary  wit. 
the  instructions  shall  or  shall  not  be  handed 
the  court  electa  to  deliver  the  instructions  t 
so  delivered.  And  where,  though  by  mist 
struction  was  overlooked  and  kept  in  coui 

is  the  lawful  right  of  a  partj  to  have  his  causi 
witb  opportunity  to  be  present  and  heard  in  i 
transacted.  It  ia  hia  right  to  be  present  and 
whenever  it  is  found  necessary  or  desirable  fi 
municate  with  the  jury,  and  he  is  not  required 
memory  or  sense  of  fairness  of  the  judge  as  to 
the  judge  and  jury  at  any  time  or  place,  when  h 
to  be  present.  Hia  right  in  this  respect  goes  t 
□f  trial  by  jury.  Aside  from  the  rights  of  the 
will  not  sanction  any  departure  from  the  rule 
all  such  communications  shall  be  public,  and 
the  parties  or  their  counsel."  In  Sargent  v.  I 
11  Am.  Dec.  ISo,  the  judge  sent  a  written  commi 
and  caused  it  to  be  filed,  ao  there  could  be  n 
terms,  and  there  waa  nothing  in  it  which  waa 
yet,  becBuso  of  its  beiog  made  out  of  court,  ai 
the  partie!<,  it  was  held  improper  and  illegal. 
justice  (Parker),  delivering  the  opinion,  baa 
grounds  of  public  policy,  saying,  in  part;  "Th 
C;uires  that  litigating  parties  should  have  notbii 
suspect  in  the  Administration  of  justice,  and 
jurors  is  of  small  consideration  compared  wit 
....  It  is  better  that  everybody  should  snfler 
that  a  practice  should  be  continued  which  is  cap 
least,  of  being  the  ground  of  uneasiness  and  jea 
V.  Cambridge,  124  Maaa.  567,  28  Am.  Rep.  690,  s 
leached,  the  court  remarking,  "the  court  will 
the  communication  was.  In  fact,  errooeoua  oi 
also,  Taylor  v.  Belaford,  13  Johns.  487;  Waterta 
N.  Y.  558. 
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tfntion  of  the  jury  to  the  great  expense  of  getting  another 
jury  and  retryiDg  the  case  and  sending  them  back  for  fur- 
ther deliberation.*®  Accordingly,  it  was  held  not  error  for  the 
court  to  say  to  the  jury,  after  they  had  been  out  fifty-eight 
hourB:  "This  cause  hae  been  a  great  expense  to  the  county 
....  and  it  ought  to  be  decided ;  and,  while  I  do  not  ask  you 
to  yield  any  question  of  conscience,  you  must  not  he  obstinate, 
or  too  teuacioua  of  your  views."*®  And  a  remark  of  the  court 
to  the  jury  at  the  close  of  its  charge  on  Saturday  that  if  they 
did  not  agree  before  8  o'clock  Sunday  morning  they  would 
have  to  remain  together  in  charge  of  the  bailiff  until  Monday 
morning,  was  held  not  prejudicial  to  the  defendant,  where  the 
jury  returned  a  verdict  on  Saturday  night.** 

But  the  decisions  to  the  effect  that  the  court  may  call  at- 
tention to  public  expense  of  trials  are  not  uniform.  In  SIoo- 
tana  it  was  held  an  irregularity  of  the  court  for  it,  upon  the 
announcement  by  the  jury  of  their  inability  to  agree,  to  call 
their  attention  to  the  expense  incident  to  a  new  trial,  as  a  rea- 
son why  they  should  reach  a  verdict;  as  to  whether  that  alone 
would  entitle  the  defendant  to  a  reversal  and  new  trial  the 
court  did  not  decide.** 

But  if  the  admonition  be  accompanied  with  suggestions  fav- 
orable to  one  side  or  the  other,  or  assume  the  form  of  a  repri- 
mand for  failing  to  agree,  or  suggest  the  folly  or  absurdity  of 
s  failure  to  agree,  whether  in  connection  with  or  without  sug- 
gestions of  expense  and  hardship  to  one  of  the  litigants  of  re- 
trying the  case,  it  will  be  ground  for  setting  aside  the  verdict 
and  awarding  a  new  trial.  Thus  it  was  held  reversible  error, 
and  to  necessitate  a  new  trial  for  the  trial  court,  in  lecturing 
the  jury  upon  the  necessity  of  agreeing  upon  a  verdict,  to  use 
language   reflecting   upon  the   intelligence  of   a   part   of   the 

SS  See  Jordan  v.  State    (Tex.  Cr.  App.),  30  8.  W.  445. 

39  JohDsoD  V.  State,  60  Ark.  43,  2B  S.  W.  792.  See,  alao,  State  v. 
GorhaiD,  67  Vt.  365,  31  Atl.  845;  People  v.  Engle,  118  Mich.  287,  76 
N.  W.   502. 

40  Territory  v.  McGiDnis,   10  N.  Hex.  269,  61  Pae.   208. 

41  State  V.  Fisher,  23  Mont.  540,  6S5,  59  Pac.  919,  The  e&ae  wm 
reversed  upon  other  points;  but  the  court  remarked:  "It  was  im- 
proper for  him  to  direct  the  atteotioo  of  the  jury  to  the  expense 
incident  to  a  new  trial,  as  a  reason  why  they  Bhonld  reach  a  verdict," 
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appreciate  the  circumstanceB  and  situatioi 
will  make  one  more  effort  to  do  it.'  The 
the  jury  then  returned  a  verdict  of  ten  i 
plaintiff,  in  from  ten  to  twenty  minutes.' 
Equally  reprehensible  and  equally  cont 
reversing  the  judgment  and  ordering  a  n 
siona  to  the  effect  that  the  jurors  are  unre 
if  they  do  not  agree,  in  view  of  the  evidem 
pecially  is  this  true  in  criminal  cases,  whe 
only  to  stand  upon  his  right  to  require  p 
yond  a  reasonable  doubt.  In  such  cases  coi 
that  from  the  failure  of  the  court  to  direc 
close  of  the  evidence  for  the  prosecution, 
that  the  court  believe  a  case  is  made  w 
verdict  of  guilty,  and  when  the  court  supi 
remark  or  statement  to  the  effect  that  tl 
difficulty  in  agreeing,  the  jury  may  well  t 
ence  that  the  court  believes  there  is  no  ro 
doubt.  This  principle  and  the  reasoning 
clearly  pointed  out  in  People  v.  Kindleberg 
judge  had,  upon  a  juror  stating  that  then 
an  agreement,  commented  severely  upon  t 
imwarranted  presumption  of  certain  classi 
pen  to  be  chosen  on  juries,  closing  with 
peat,  gentlemen,  that  I  see  no  reason  on  i 
this  case,  upon  this  testimony,  cannot  aj 
the  case  and  ordering  a  new  trial  the  su] 
Haven,  J.,  said:  "Nothing  can  be  eleare: 
charge  the  judge  informed  the  jury  that 
definite  conviction  in  regard  to  the  verdict 
i-etum,  and  that  in  his  opinion  the  evide: 
conclusions  was  so  plain  and  satisfactory 
tflligent  jurors  who  had  heard  the  testimo: 
agree  as  to  its  weight  and  effect,  and  we  t) 
stood,  or  at  least  may  have  understood,  fr 
remarks  that  in  the  opinion  of  the  judge 
guilty,  and  that  such  should  be  the  verdii 
trial  of  a  defendant  the  evidence  is  clearly  i 
a  verdict  of  guilty.  It  is  the  duty  of  the  jui 

*4  100  Cal.  387,  369,  34  Pac.  852. 
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indicationB  pointed  that  waj,  eent  them  bac 
that  they  "be  as  expeditions  as  you  conveme: 
about  twenty  miuutes  a  verdict  of  guilty  was 
of  the  court  was  held  lereraible  error,  and  to  ( 
ant  to  a  new  trial.** 

g  47.    Lectorii^  j'ory. 

Of  a  similar  character  and  treated  similai 
effect  in  entitling  a  party  to  a  new  trial,  as  t 
influencing  the  jury  during  their  deliberatioi 
party,  are  remarks  or  advice  by  courts  to  ju 
withdraw  their  minds  from  the  merits  of  the 
Bometimes  delivered  at  other  stages  of  the  casi 
delivered  upon  an  announcement  by  the  jury 
to  agree,  after  final  retirement.  These  may 
designated  as  "court  lectures  to  juries."  The 
embodied  in  instructions,  in  which  case  the 
different  head,*'  constituting,  if  carried  tot 
they  often  are  found  elsewhere  than  in  thi 
Court  lectures  to  juries  are  uniformly  regart 
by  the  profession  and  by  appellate  courts.  T 
jectionable  than  those  which  carry  the  stam] 
they  insidiously  accomplish  the  same  evil  end. 
court's  anxiety  for  an  agreement,  it  goes  be 
pressions,  or  makes  any  special  appeal,  the 
which  is  to  induce  a  juror  to  surrender  his  ov 
found,  and  then  refuses  a  new  trial  upon  app 
that  ground,  a  new  trial  will  be  ordered  on  a 
a  trial  for  assault  with  intent  to  kill,  the  jury  j 
their  disagreement.  The  court  then  addressi 
stance,  as  follows:  That  considerable  time  hai 
and,  if  they  did  not  agree,  the  case  would  ha 
another  jury,  who  could  not  arrive  at  a  verdic 
they  could;  that  it  was  their  duty  to  agr 
scientiously  could ;  that  they  should  pay  prop 
opinions  of  each  other;  that  the  single  object  i 
to  arrive  at  a  true  verdict,  which  could  only  be 
tion  and  mutual  concession;  that  no  juror  e! 

«<  Bennett  r.  Statp,  10  Obio  C.  C.  U. 
41  See    post,  fl  302-331. 
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tu  the  same  conclusioiiB ;  and  this  Tmaoimous  conclusion  of 
twelve  different  minds  is  the  certainty  of  fact  sought  in  the 
law." 

There  la  never  any  good  reason  why  the  court  should  un- 
duly concern  itself  about  hung  juries  and  retrials.  There  are 
iiBually  courts  enough  to  conduct  the  judicial  business  of  a 
given  state,  and  if  not  the  fault  lies  at  the  door  of  the  legisla- 
tive  department.  The  same  may  be  said  as  to  the  matter  ot 
expense.  The  legislature  can  make  trials  cheap  or  expensive 
at  wiU. 

§  48.  Kicondnct  of  court  in  animadTerting  upon  eondoct  of 
oonniel. 
Intemperate  animadversion  or  reflection  by  the  court  upon 
counsel  for  a  party,  in  the  presence  and  hearing  of  the  jury, 
especially  when  undeserved,  sometimes  has  ani  effect  similar 
to  that  produced  by  an  adverse  comment  upon  the  merits  of 
the  party's  cause  or  defense.  And  where  the  trial  judge  as- 
sailed, in  the  presence  of  the  jury,  counsel  for  defendant  with 
offensive  language,  such  as  to  imply  that  he  was  an  intruder 
in  court,  and  the  verdict  was  against  the  defendant,  it  was 
held  that  a  new  trial  should  be  granted."* 

§  49.  Kitcondnct  of  ooort  in  commentii^  npon  teatimony  %jm 
witneuea  during  trlaL 
Of  more  importance,  because  of  more  frequent  occurrence, 
than  prejudicial  censure  of  counsel,  is  irregularity  consisting 
in  improper  remarks  and  comments,  by  the  judge,  upon  the 
testimony,  deportment  and  character  of  parties  and  witnesses 
at  the  trial.  In  passing  on  the  various  matters  necessarily  in- 
cident to  a  trial,  a  judge  must  not  make  remarks  in  presence 
of  the  jury  that  are  intended  for  their  guidance.  But  the 
instructjons  are  ordinarily  sufficient  to  correct  any  impressions 
thus  created.'*  Where,  however,  on  the  trial  of  a  physician  for 
manslaughter,  caused  by  producing  an  abortion  which  resulted 
in  the  death  of  the  mother,  the  state  offered  to  prove  by  a  wit- 
ness, who  was  a  cook  by  occupation,  that  the  deceased  was 
pregnant,  it  was  objected  that  the  witness  was  incompetent. 

eo  Walker  v.  Coleman,  S5  Kan.  3S1,  49  Am.  BC  Bep.  254,  40  Pac 
040. 
61  Seo  Boyd  v.  Portland  Ele«.  Co.,  40  Or.  126,  66  Pac  976. 
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d,  in  overruling  the  objection,  said :  "Anybody  can  t«Il 
a  woman  is  pregnant  or  not  at  times  by  her  looks,  from 

observation.  There  is  a  great  deal  of  humbug  about 
science  ....  and  medical  testimony.  ....  There  is 

man  practicing  medicine  who  ought  to  be  a  second- 
■k  in  a  third-clasa  hotel."  This  was  held  prejudicial 
lant,  and  sufficient  ground  for  a  new  trial."*"  So  state-^ 
■  the  trial  judge  reflecting  severely  upon  the  character 
rincipal  witness  for  the  plaintiff,  and  his  refusal  upon 
>f  plaintiff's  attorney  to  instruct  the  jury  that  his  re- 
ere  improper,  were  held  such  misconduct  as  to  require 
■ial.'» 

reference  to  remarks  of  courts  prejudicial  to  defendants 
nal  cases,  a  distinction  has  sometimea  been  taken  be- 
ose  addressed  directly  to  the  jury  and  those  addressed 
;1  within  the  presence  and  hearing  of  the  jury."^  But 
e  V.  Willard"^  it  was  held  to  be  prejudicial  error  for 
t,  in  the  presence  and  hearing  of  the  jury,  in  ruling 

objection  to  evidence,  to  refer  to  contradictions  in  the 
y  of  a  witness,  and  that  auch  remarks,  being  unre- 

e  T.  Clements,  15  Or.  237,  14  Pac  410. 
;h   T.   Lorch,  49  App.  piv,  638,  63  N.  Y.   Supp.   E67. 
People  V.  McLean,  84  Cal.  480,  24  Pac  32.    See,  alao,  Reed 
47  Cal.  200. 

'al.  482,  28  Pac.  5S3.  In  reversing  the  judgmeDt  and  oider- 
p*  trial,  the  court  said:  "The  court,  in  ruling  upon  an  ob- 
j  the  ftdmiBHion  in  evidence  of  the  letter,  eihibit  'B,'  in 
ng  upon  the  testimony  of  the  defendant  in  relation  to  it, 
5,  in  the  presence  and  hearing  of  the  jury,  that  'she  bad 
ted  heraclf  Beveral  times  in  the  record,'  to  which  language 
idaut  excepted.  Whereupon  the  court  reiterated  the  state- 
ling,  'that  is  the  chief  reason  whj  I  admit  those  letters  in 
'  We  do  think  these  remarlca  were  neoessary  to  ex[>lain 
g  at  the  court,  and  we  do  not  think  that,  unretracted  and 
led,  after  they  had  been  objected  to,  thty  must  necessarily 
indiced  the  case  of  the  defendant.  She  wna  her  own  sole 
ind,  in  effect,  the  jury  were  told  by  the  court  that  she  was 
of  credit.  Even  it  her  self-contradictions  bad  been  much 
knt  than  they  appear  to  us,  the  judge  should  not  have  given 
3a  to  the  jury  that  she  had  sworn  falsely.  'Judges  shall 
;e  juries  with  respect  to  matters  of  fact,  but  may  state  the 
'  and  declare  the  law'  ":  See,  also,  McMinn  v.  Whelao,  27 
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tracted  and  unexplained,  amounted  to  a 
opinion  of  the  court  that  the  witness  had 
striking  instance  of  an  improper,  or  unfort 
the  court  in  a  criminal  case  and  a  clear  expi 
same  should  be  viewed  in  relation  to  its  pr 
the  minds  of  the  jurors  is  found  in  State 
defendaut'B  attorney,  iu  the  trial  of  that  c 
cxaniiuation  of  a  female  witness,  who  was 
the  state,  sought  to  affect  her  credibility  by 
was  lewd  and  immoral.  During  the  argumei 
to  the  admission  of  such  evidence,  the  court, 
the  jury,  said:  "It  does  not  follow  that  bei 
lewd,  that  it  affects  her  veracity,"  In  rever 
ordering  a  new  trial  for  this,  the  supreme  eo 
the  least,  this  was  an  unfortunate  remark, 
no  doubt  an  honest  expression  of  the  court's 
in  answer  to  the  argument  of  counsel,  it  was 
the  province  of  the  jury,  who  are,  under  oi 
elusive  judges  of  the  credibility  of  a  witnes. 
dicial  error.  It  is  of  the  highest  importanc 
tration  of  justice  that  the  court  should  nevei 
ince  of  the  jury,  or  by  word  or  act  intimate  i 
<|uestion  of  fact,  or  the  credibility  of  a  wil 
of  the  supreme  court  of  California  of  such 
same  in  civil  as  in  criminal  cases,  and  was 
an  early  case:  "From  the  high  and  authorits 
judge  presiding  at  a  trial  before  a  jury,  I 
them  is  of  vast  extent,  and  he  has  it  in  his  p 
actions,  or  both,  to  materially  prejudice  the 
ests  of  one  or  the  other  of  the  parties.  By  wi 
may,  on  the  one  hand,  support  the  character 
witness,  or,  on  the  other  hand,  destroy  the 
mation  of  the  jury;  and  thus  hia  personal  an 
is  exerted  to  the  unfair  advantage  of  one  of  I 
correspondiiig  detriment  to  the  cau£e  of  th 

M  24  Or.  168,  174,  33  Pac.  538.  Citing  State 
Za,  14  Pae.  410;  McMinn  v.  Wbelan,  27  Cal.  319 
Ala.  236;  Fuhrman  t.  Mayorre,  54  Ala.  263;  Ai 
77  111.  377. 

CT  McMinn  t.  Whelsn,  27  Cal.  300,  320.  Se«,  a] 
7  Nev.  383;  State  v.  Tiekel,  13  Nev.  512;  State 
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^  in  a  civil  action  shows  that  like  reason  makes 
ble  to  one  class  of  jury  trials  as  to  another.''**  The 
will  not  in  every  instance  warrant  a  reversal  or 
Of  course,  slight  departures  from  the  rules  of  pro- 
bo  given  but  slight  consideration;  and  it  is  usually 
power  of  the  court  to  cure  the  infringement  of  the 
nee,  or  remove  its  effect,"* 

ible  latitude  is  uniformly  conceded  to  the  trial  court 
upon  questions  which  arise  during  the  trial  touch- 
missibility  of  evidence.     It  very  frequently  occurs 

■97;  Sharp  v.  State.  51  Ark.  155,  14  Am.  St.  Rep.  33,  10 
afner  v.  Stale,  28  Fla.  146,  29  Am.  St.  Hep.  247,  9  South, 
,  Rogers  etc.  Co.,  38  W.  Va.  £33,  18  S.  E.  563;  State  v. 
>J.  C.  222.  In  the  firat  Nevada  case  above  cited,  tha 
lag  upon  an  objection  to  evidence  offered  by  the  proscu- 
riieased  the  opinion  that  there  was  as  much  evidence  in 
he  contention  of  the  proseeution  as  to  whether  a  given 
(abllahed  as  per  contra.  For  this  the  judgment  was 
1  the  cause  remanded  for  a  new  trial,  the  court  Ba)~ing: 
n  here  expressed  was  entirely  uncalled  for.     It  was  not 

order  to  explain  the  ruling,  to  say  anything  about  the 
;ht  of  the  testimony.  It  was  enough  that  there  was 
ifficienC  in  law  to  authorize  the  jury  to  infer  from  it 
t  the  deceased  sustained  the  injury  in  question  at  tha 
>  defendant.     The  neeesaity  imposed   ujiun   the  court  of 

question  of  law,  whether  there  was  any  evidence  from 
iry  could  draw  a  certain  inference,  afforjed  no  pretext 
luncement  of  an  opinion  on  the  question  of  fact  as  to 
>f  such   evidence,  ai  compared  with  other  testimony  in 

to.  Savannah  ete.  By.  Co.  v.  Hardin,  110  Ga.  433,  35 
Ln  this  case  the  court,  in  the  jury's  hearing,  used  lan- 
Ued  to  impress  them  that  in  the  court's  opinion  plaintiff 

to  recover  the  amount  sued  for,  and  there  was  evidence 
I  finding  for  plaintiff  for  less  than  actually  found.  It 
lew  trial  must  be  granted. 

.  Osnes,  14  Mont.  553,  37  Pac.  13.  In  this  case  the  court, 
the  obstinacy  of  the  defendant,  upon  a  new  trial  for 
3  him,  with  some  display  of  temper,  for  refusing  to 
iper  question  on  c  rose -esa  mi  nation;  but  afterward,  when 
it  answered  the  question  upon  advice  of  his  counsel,  re- 
ine,  and  admonished  the  jury  not  to  permit  themselves 
iced  thereby.    It  was  held  that  such  occurrence  was  not 

authorize  a   new  trial  upon   the  ground   that   the   court 
>  the  prejudice  and  injury  of  the  defendant. 
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at  a  trial  that  the  eufficieDcy  of  an  objection  to  a  question 
depends  upon  the  presence  of  other  evidence  in  the  case — euch 
as  whether  it  is  proper  crosa-ezamination,  or  relevant  to  what 
was  stated  on  direct  examination,  whether  a  proper  foundation 
has  been  laid,  whether  the  form  of  the  question  properly  meets 
the  statement  of  a  witness  already  given,  whether  the  testi- 
mony offered  is  merely  cumulative.  Such  objections  are  di- 
rected to  the  court,  and,  for  the  purpose  of  sustaining  its 
ruling,  it  is  frequently  necessary  for  it  to  state  to  counsel  evi- 
dence that  haa  already  been  given,  in  order  that  the  correct- 
ness of  its  ruling  may  be  apparent.  While  the  jury  may  hear 
what  is  said  by  the  court,  its  remarks  or  its  statement  of  the 
evidence  is  not  in  the  nature  of  an  instruction  to  them,  and  it 
is  not  to  be  assumed  that  they  will  be  influenced  by  it.^" 

§  SO.  Controlling  examiiiatioii  of  witnen  and  limiting  cms- 
examination. 
To  direct  and  control  within  proper  limits  the  examination 
and  cross-esamination  of  witnesses,  to  the  end  of  securing  to 
all  parties  the  full  enjoyment  of  their  rights  and  eliciting  all 
facte  tending  to  aid  in  arriving  at  the  ultimate  truth,  without 
unduly  encumbering  the  record  or  wasting  the  time  of  the 
court  to  the  detriment  of  the  public  or  of  other  litigants,  is 
peculiarly  the  province  of  trial  courts.'*  And  yet  an  arbitrary 
exercise  of  this  discretion,  whereby  a  party  is  deprived  of  an 
element  of  a  fair  trial,  will  constitute  an  abuse  of  discretion 
warranting  a  new  trial  or  reversal.  An  instance  of  such  abuse 
and  of  a  reversal  of  the  judgment,  as  well  as  of  the  order  deny- 
ing a  new  trial,  is  found  in  Estate  of  Kasson.**  The  facts  an; 
set  forth  in  such  detail  in  the  printed  report  as  to  forbid  the 
inserting  here  of  even  a  synopsis.  Enough  appears  in  the  follow- 
ing portion  of  the  opinion,  however,  for  an  understanding  of 
the  views  of  the  court :  "It  is  not  true,  as  a  legal  proposition, 
that  in  a  proceeding  under  section  1664  one  party  can  be  right- 
fully precluded  from  cross-examining  a  hostile  witness  as  to  a 

eo  See  {"eople  v.  U&jet,  113  Cal.  61S,  4S  Pac.  660.  Cited  and  ap- 
proved ID.  People  V.  Woon  Tuck  Wo,  120  Cal.  291,  2S5,  S2  Pac.  833; 
bee,  alw.  People  v.  Northey,  77  Cal.  818,  18  Pac.  865,  20  Pac.  129. 

ei  People  v.  Mooney,  132  CaL  13,  63  Pao.  1070;  People  v.  Uulan, 
133  Cal.  16,  65  Pac.  ». 

ei  127  CaL  496,  SOS,  S&  Pac.  950. 
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tain  matter,  upon  the  ground  that  another  party  had  pre- 
nsly  eiamined  him  as  to  that  matter.  Under  this  section 
h  person  who  appears,  and  either  by  complaint  or  answer 
}  np  a  claim  of  heirship,  peculiar  to  himself,  is  an  actor,  and 
:  a  separate  and  independent  rifrht  to  conduct  his  case  ac- 
ding  to  his  own  judgment,  including  the  right  to  ask  proper 
'stions  of  witnesses  of  hostile  parties.  After  the  parties 
e  been  brought  into  court  by  petition,  notice,  etc.,  the  one 
D  chooses  first  to  file  a  complaint  is  called,  for  convenience, 
I  plaintiff,'  and  the  others  are  called  'defendants,*  and  their 
idings  are  called  answers;  but  the  requirement  as  to  each 
nding  is  substantially  the  same — that  is,  it  must  set  forth 
■  farts  constituting  his  claim  to  heirship,'  etc  The  nver- 
ifs  of  the  pleadings  show  which  parties  are  hostile  to  each 
er,  and  each  has  a  right  to  cross-examine  the  witnesses  of 
.ostile  party.  In  the  ease  at  bar,  the  attitude  of  appellant 
I  adverse  to  that  of  all  the  other  parties.  She  had  her  own 
ory  of  her  case,  and  her  counsel  could  not  be  compelled  to 
d  his  judgment  as  to  cross-examination  of  a  witness  to  that 
counsel  for  plaintiff.  Of  course,  in  a  proceeding  under 
:ion  1664,  when  there  are  numerous  parties,  a  court  could, 
its  discretion,  prevent  frequent  and  apparently  useless  repe- 
ons  of  the  same  questions  by  different  parties;  but  the 
ings  of  the  court  in  the  case  at  bar  above  set  forth,  as  pre- 
tcd  by  the  record,  cannot  be  justified  on  that  ground."  The 
rt  designated  the  conduct  of  the  lower  court  as  an  error,  but 
cas  clearly  an  abuse  of  discretion,  and  as  such  is  properly 
sidered  in  this  chapter. 

1.    Hiscondnct  coniiitin^  of  improper  demeanor  of  court 

toward  witnesses. 

"he  trial  court  may  as  well  prejudice  a  party's  cause  or 
;iise  in  the  minds  of  the  jury  by  conduct  toward  a  party,  or 

own  or  his  adversary's  witness,  as  by  words  spoken  di- 
:ly  discrediting  or  inspiring  belief  in  his  testimony.     Koth- 

can  be  more  reprehensible,  not  to  say  disgusting,  than 
isplay  of  intimacy  and  good  fellowship  between  judge  and 
aess,  or  court  and  party,  especially  if  testifying  in  the  cause 
the  tima  And  where  the  judge  in  a  criminal  trial  read  a 
spaper  while  the  defendant  was  on  the  witness-stand,  and 
versed  pleasantly   and   familiarly  with  a  witness  for  the 


I S2  NEW  TBIAL-8UB8TANTIVB  ELEMENTa  90 

;ro8ecution,  Those  testimony  defendant's  coangel  was  trjring  to 
mpeach,  it  was  held  such  improper  conduct  as  would  warrant 
he  granting  of  a  new  trial."* 

i  62.    Submitting  wnng  eatue  of  acticoL  to  joij. 

It  sometimes  happens  that  a  complaint  contains  two  connts 
letting  forth  causes  of  action  founded  upon  the  same  transac- 
ion,  or  state  of  facte,  and  at  the  trial  the  plaintiff  directs  hia 

a:i  State  v.  Co«IIa,  3  WRsh.  »g,  ISO,  SS  Pae.  28.  The  court  made 
'ery  clear  sud  proper  comment  upon  the  conduct  of  the  trial  judge, 
s  follows:  "As  it  IB  made  to  appear  to  ub,  these  proceedings 
mounted  to  something  more  than  undignified  conduct  upon  the  part 
f  the  judge,  and  would  naturally  impress  the  jury  adversely  to  the 

lefcndant's  case The  solemnity  of  a  trial  upon  the  issue  of 

rhich  hangs  the  life  of  a  human  being,  wherein  it  is  to  be  determined 
thether  such  life  shall  be  taken  as  a  just  penalty  to  satisfy  the  de- 
aaods  of  justice  outraged,  if  so  found,  can  scarcely  be  approached 
n  any  other  proceeding  over  which  human  beings  have  control. 
,'ertainly,  any  man  connected  therewith,  filling  an  important  posi- 
ion,  in  arriving  at  a  decision  therein,  and  fulfilling  the  duties  of 
ie  poaitibn,  would  realize  the  awful  responsibility  resting  upon  him, 
nd  act  with  becoming  dignity.  The  reading  of  a  newspaper  by  the 
udge  at  the  sole  particular  time  while  the  defendant  was  upon  the 
tand  leetifying,  and  it  does  not  appear  that  he  read  it  at  any  other 
ime  while  the  trial  was  in  progress,  would  lead  the  jury— always 
uick  to  receive  an  impretiBion  frc^m  the  judge,  as  weil  from  his  acts 
nd  manner,  as  from  what  he  may  say— to  think  that  the  testimony 
eing  offered  was  untruthful  or  unimportant,  and  unworthy  of  their 
ODsideration,  Also,  the  witness  whose  testimony  the  defendant 
ought  to  impeach  had  testified  to  some  very  material  matters 
gainst  him,  and  it  was  of  the  very  highest  importance  to  weaken 
bis  testimony  if  be  could  do  so,  and  he  was  entitled  to  discredit  it 
)  all  legitimate  ways,  and  to  the  benefit  and  effect  of  all  rightful 
lattcrs  going  to  impair  it.  The  marked  conduct  of  the  judge  to- 
'ard  this  nitoess,  at  the  time,  must  have  made  a  decided  impression 
poQ  the  jury.  It  was  substantially  caying  to  them  that  the  judge 
elieved  in  this  man  and  indorsed  bis  testimony,  and  the  jury  would 
aturally  think  that,  as  the  witness  enjoyed  the  confidence  of  the 
ii'lge,  they  should  not  hesitate  to  believe  him,  notwithstanding  the 
ttack  made  upon  him  by  the  defendant.  We  have  a  constitutional 
revision  prohibiting  judges  from  commenting  upon  matters  of  fact 
3  the  jury.  It  was  intended  to  prevent  the  judge  from  conveying 
1  the  jury  bis  opinion  upon  the  facts,  in  order  that  these  matters 
light  be  left  to  the  exclusive  province  of  the  jury.  To  allow  a  judge 
J  so  demenn  himself  as  to  convey  such  information  by  his  conduet 
-ould  be  more  dangerous  and  subversive  of  justice  than  actual  com- 
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BjEtem,  as  well  as  in  the  courts  of  those  states  in  which  the 
original  partition  between  common-law  forma  of  action  and 
suits  in  equity  ia  preBerved,  it  is  an  irregnlaritj  entitling  the 
complaining  party  to  a  new  trial  for  the  court,  in  an  action 
projected  and  framed  for  equitable  relief,  to  ignore  its  char- 
acter and  proceed  to  try  it  as  an  action  at  law  before  a  jury,  and 
upon  the  verdict  to  decree  legal  as  well  ae  equitable  relief. 
Thus,  in  Creighton  v.  Hershfield,*'*  it  was  held  that  in  an  equi- 
table action  to  foreclose  a  mortgage,  the  court  could  not  render 
a  personal  judgment  against  the  mortgagors,  and  decree  a  sale 
of  the  mortgaged  premises  to  satisfy  such  judgment;  that  the 
judgment  was  void,  and  that  the  trial  court  had  properly 
granted  &  new  trial.  The  subject  of  jury  trials  and  of  the 
right  to  a  jury  trial  are  subjects  too  large  for  the  present  pur- 
pose, and  not  necessary  to  be  discussed.  It  is  sufficient  to  state 
that  where,  under  constitutional  provisions,  a  party  is  entitled 
to  a  jury  trial,  and  a  trial  is  had  without  a  jury,  it  is  an  ir- 
regularity entitling  him  to  a  new  triaL  Most  of  the  cases 
hold  that  the  judgment  in  such  cases  is  void.  If  that  be  so 
it  must  be  because  the  trial  is  wholly  abortive  and  the  entire 
proceeding  a  nullity.  If  that  were  fully  conceded  a  more 
summary  remedy  might  be  resorted  to  than  a  motion  for  a  new 
trial  with  ita  delay  and  labor.  Still,  there  would  have  to  be  a 
retrial,  or,  if  the  term  be  more  correct,  B  new  trial,  if  the 
party  resorted  to  a  writ  of  mandate;  and  it  has  been  settled 
by  authority  that  the  aggrieved  party  is  under  such  circum- 
Gtances  entitled  to  a  new  trial.**"    The  question  is  somewhat 

as  1  Mont.  639,  643,  See,  a)BO,  Oallaglier  v.  Biaasey,  1  Uant.  157; 
f-waaoy  v.  Adair,  88  Cal,  179,  25  Pac.  1118;  Fenn  t.  Holme,  81  How. 
(U.  8.)  4S4;  Parsons  v.  Bedford,  3  Pet.  (U.  S.)  446;  Bennett  v. 
Botlerwcrtb,  Jl  How.  (U.  8.)  669;  Dunphy  v.  Kleinsmith,  11  Wall. 
(U.  S.)  614;  Pfieter  t.  Daseej,  66  Cal.  403,  405,  4  Pac.  393',  and 
CBses   cited. 

M  Biggg  T,  Lloyd,  70  Cal.  447,  11  Pae.  831;  Swaeey  v.  Adair,  88 
Oal.  179,  183,  25  Pac.  1119;  Farwell  v.  Murray,  104  Cal.  404,  406,  36 
Pae,  199.  These  three  cases  fully  present  the  law  gOTenuDg  tbe 
question  of  waiver  of  the  right.  And  it  appears  that  a  waiver  in 
one  of  the  ways  provided  for  by  statute  must  be  shown.  In  Biggs 
V.  Lloyd,  the  court  eaid;  "The  constitution  ordains;  'A  trial  by 
jnry  xn&j  be  waived  ....  in  civil  actions  by  the  consent  of  the 
parties,  signified  in  such  manner  as  may  be  prescribed  by  law.' 
(CouBt.,  art.  1,  i  7.)     Section  631  of  the  Code  of  Civil  Procedure 
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more  complicated  where  there  are  both  legal  and  equitable  ia- 
fnc;,  the  one  requiring  a  trial  by  a  jury  and  the  other  a  trial 
tv  ihe  court,  as  where  the  answer  seta  forth  both  legal  and 
eirjiiable  defcnst's.  Where  that  is  the  case,  the  proper  rule 
ot  procedure  is  for  the  court  to  hear  and  dispose  of  the  equi- 
U'Ae  defenees  before  proceeding  to  try  the  issues  of  law,*' 

JiclarM;  'Trial  by  jury  may  be  waived  by  the  several  pnrtiea  to  an 
icuf  of  fact  arising  on  contract,  or  lor  the  recovery  o(  specific,  real, 
rr  personal  property,  with  or  without  damages,  and  with  the  aaseut 
rf  tin  court  in  other  actions,  in  manner  following:  1.  By  failing  to 
Eppsar  at  the  trial;  2.  By  written  consent  in  person,  or  by  attorney, 
KltJ  with  the  clerk;  3.  By  oral  consent  in  open  court,  entered  in  the 
miaiiles.'  These  are  the  only  ways  in  which  the  right  to  a  jury 
trial  sh-ill  be  deemed  waived;  it  cannot  be  waived  in  any  other 
Tav."  In  eubspquent  chscb  this  case  has  been  cited.  The  above 
^iiotition  goes  far  enough  to  justify  the  conclusion  that  a  record  on 
ajprfal  should  show  an  eipress  waiver  by  one  of  the  specified  methods. 
Bui  in  that  case,  as  in  the  otber  two  cases,  a  jury  trial  was  de- 
miDded   and   refused. 

«'  Swasey  v.  Adair,  88  Cal.  179,  180,  25  Pae.  1119;  Arguello  v. 
EiiinKer,  10  Cal.  160;  Estrada  v.  Murphy,  19  Cal.  273;  Weber  v. 
JlarshaU,  19  Cal,  457;  Lastrado  v.  Barth,  19  Cal.  671;  Martin  v. 
Zdlerbach,  38  Cal.  31B,  99  Am.  Dee.  365;  Fish  v.  Benson,  71  Cal. 
131,  12  Pac.  454.  It  may  happen  in  many  cases  that  the  result  of 
the  trial  of  the  equitable  defense  will  obviate  the  necessity  of  tha 
trial  ot  the  legal  issues.  The  trial  may  dispose  of  all  of  the  issues 
in  the  case,  or  the  equitable  relief  granted  may  be  such  as  to 
P''»vcnt  the  trial  of  the  issues  at  law,  as  was  the  case  in  Bodley  v. 
Teti^ioD,  30  Cal.  511.  But  whenever  the  trial  of  the  equitable  defense 
dies  not  have  such  result,  and  the  issues  at  law  remain  undisposed  of, 
these  issue*  are  to  be  tried  in  the  same  manner  as  if  no  equit- 
ubie  defense  had  been  interposed.  In  Arguello  v.  Edinger,  supra, 
Ihe  court  says:  "If,  upon  hearing  the  evidence,  the  court  should 
ilei^rmine  that  there  was  ground  for  relief,  it  would  en.join  the 
fpnher  prosecution  of  the  action  with  its  decree  for  a  specific  per- 
forniBnce;  and,  on  the  other  hand,  if  it  should  refuse  tbe  relief,  it 
vould  call  B  jury  to  determine  the  issue  upon  the  general  denial." 
In  Weber  v.  Marshall,  supra,  tbe  court  says:  "Tbe  parties  are  en- 
litW  to  a  trial  by  jury  upon  the  legal  issues."  In  Lestrado  v. 
Barih,  supra,  it  is  said;  "The  equitable  defense  should,  therefore, 
If  passed  on  by  the  court,  as  according  to  tbe  determination  of  the 
riaim  of  Ihe  defendant  to  the  relief  he  seeks  will  the  necessity  of 
procfeding  with  tbe  action  at  law  depend."  In  Martin  v.  Zeller- 
Isfh,  38  Cal.  319,  99  Am.  Dec.  365,  the  court  saysr  "The  more  reg- 
Diar  and  orderly  practice  in  such  cases  clearly  is,  first  to  dispose  of 
tbe  equitable  defensea  set  up  in  the  answer.    If  these  are  found  for 
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By  making  an  equitable  defense  in  bv 
doea  not,  however,  lose  any  right  which 
sess  to  have  the  iasuea  of  law  tried  1 
court,  by  virtue  of  being  called  upon, 
first  hear  and  dispoee  of  the  equitable  6 
to  pass  upon  all  the  issues  in  the  case 
happen  in  many  cases  that  the  result 
table  defense  will  obviate  the  necessiti 
issues.  The  trial  may  dispose  of  all  o 
or  the  equitable  relief  granted  may  be 
trial  of  the  issues  at  law."®  But  wt 
equitable  defense  does  not  have  such  : 
law  remain  undisposed  of,  these  issuei 
snme  manner  as  if  no  equitable  defer 
The  proper  practice  was  thua  declar 
"If,  upon  hearing  the  evidence,  the 
there  was  ground  for  relief,  it  would  e 
cution  of  the  action  with  its  decree  fi 
and,  on  the  other  hand,  if  it  should  t( 
call  a  jury  to  determine  the  issue  upon 

the  (tefendant,  it  will  obviate,  in  most  cae 
tbo  law  side  of  the  action.  But  if  foul 
lie  still  has  the  right  to  be  heard  on  hia 
first  case  above  cited,  the  court  aaid:  "Tl 
is  referred  to  in  the  rule  ia  properly  an 
existing  in  behalf  of  the  defendant  wbieh 
an  independent  suit  brought  bj  bim  aga 
purpose  of  enforcing  such  right,  but  which 
also  rely  upon  aa  a  defense  in  an  action  i 
matter  brought  against  Mm  by  the  plaintif 
Bucb  equitable  defense  must,  however,  plea 
and  particularity  as  is  required  in  cases 
inquiry  in  suits  in  equity.  His  answer,  be 
in  equity,  must  contain  all  the  essential 
He  then  becomes  an  actor  with  respect  I 
him,  and  his  defense  must  be  of  sucb  a  ch 
into  a  decree  in  his  favor."  See,  also.  Da 
Am.  Dec.  157;  Carpentier  v.  Oakland,  30  I 
4a  Cal.  352. 

08  See  Bodley  v.  Fergusun,  30  Cal.  511. 

eo  Arguello  v.  Edinger,  10  Cal,  180.  S 
bach,  3S  Cal.  319,  99  Am.  Dec.  365. 
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ties  are  entitled  to  a  jury  trial  upon  their  legal 
i  be  waived  in  the  statutory  method."'* 

)f  court  to  compel  election  between  conrtB. 

?s  are  improperly  joined  and  charged  in  the 
and  the  attention  of  the  court  being  called  to 
roper  motions,  that  being  the  practice  in  some 
t  fails  to  compel  such  election,  this  may  be 
defendant  as  an  irregularity  entitling  him  to  a 
annot  be  said  in  sueh  ease  that  he  has  had  a 
rtial  trial,"  For  instance,  where  the  indict- 
a  count  for  burglary  and  another  for  assault 
commit  rape,  and  the  court  refused  to  compel 
the  jury  returned  a  general  verdict  of  guilty.'* 
lictment  contains  two  counts,  one  for  burglary 
eny,  and  a  general  verdict  of  guilty  is  returned, 
re  is  no  evidence  of  a  burglary,  should  grant  a 
at  cases  of  that  import  must  be  distinguished 
re  the  crime  charged  includes  a  lesser  offense, 
?t  for  the  lesser  oITense  is  an  acquittal  of  the 
lingly,  it  was  held  not  to  entitle  the  defendant 
murder  to  a  new  trial  that  the  jury  returned 
t  him  for  manslaughter,  although  the  evidence 
him  guilty  of  murder  and  not  manslaughter: 
:  the  power,  under  section  1159  of  the  Penal 
:  of  any  crime  necessarily  included  in  the  one 
;  error,  if  any,  not  being  prejudicial  to  the  de- 
this  case  the  decision  appears  to  have  been  con- 
ivision  of  the  California  Penal  Code''*  provid- 
her  a  departure  from  the  form  or  mode  pre- 
cede in  respect  to  any  pleading  or  proceeding, 
r  mistake  therein,  renders  it  invalid,  unless  it 

arshall,  19  Cal.  457;  Piatt  v.  Havens,  119  Cal.  244, 

Mimon,  18  R.  I.  236,  4B  Am.  St.  Bep.  766,  27  Atl.  440. 
tiDBon,  45  8.  C.  483,  23   8.  E.  619. 
uhlner,  115  Cal.  303,  47  Pae.  128.     Sec,  also,  People 
::al.  381;  People  v.  Maroney,   109  Cal.  277,  41   Pac. 
Lowen,  109  Cal.   381,  42  Pac.   33;  People  v.  Jeffer- 
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has  actually  prejudiced  the  defendant,  or  tended  to  hie  preju- 
dice, in  respect  to  a  substantial  right."  But  the  law  is  well 
settled  to  the  same  effect,  even  in  the  abeence  of  such  statutory 
provision.'^'' 

g  S6.  Irregrnlarity  pertaining  to  r^-hti  of  aocued  in  orim- 
inal  cue  to  be  present,  etc. 

It  is  generally  held  to  be  an  irregularity  entitling  the  de- 
fendant in  8  felony  case  to  a  new  trial  if  a  verdict  of  guilty  be 
returned  against  him  in  his  absence.™  So  where,  after  the 
jury  in  a  capital  case  had  retired,  they  Tetumed  to  have  two 
depositions  read  to  them,  which  was  done  in  the  defendant's 
nbeence,  this  was  held  to  be  an  irregularity  entitling  him 
to  a  new  trial, '^  A  defendant  may,  however,  waive  hia  right 
to  be  present  with  the  jury  at  a  view  of  the  premises.'* 

Subject  to  the  power  of  courts  to  receive  sealed  verdicts,  or 
to  have  them  filed  with  the  clerk  under  statutes,  the  parties  to 
civil  actions  have  the  right  to  be  present  at  the  return  of  the 
verdict,  in  order  to  have  the  jury  polled,  as  well  as  to  except  to 
any  proceedings  which  may  transpire  adversely  to  them.  Still, 
it  is  the  duty  of  counsel  to  attend  at  all  stages  of  the  trial,  and 

TS  See  Jordan  v.  State,  22  Oa.  645,  649;  Barnett  t.  People,  54  HI. 
326;  Commoiivealth  v.  UcPike,  3  Cush.  16],  60  Am.  Dee.  727;  Com- 
monwealth T.  Walker,  ]06  Mass.  309;  Commonwealtli  v.  Smitb,  161 
Mass.  491,  44  N.  E.  677j  Pratt  v.  State,  61  Ark.  167,  10  S.  W.  233. 
Uany  other  eases  eoald  be  cited  to  tbe  effect  that  a  new  trial  may 
cot    be    panted   apon    such    verdict. 

Te  People  v.  Beauohamp,  49  CaL  41.  Prineipl*  affirmed  in  People 
V.  Jung  Sing,  70  Cal.  472,  11  Pac.  765;  Cranmer  v.  Kohn,  11  S.  Dak. 
245,  76  N.  W.  937.  Failure  to  provide  for  presence  of  prisoner  when 
Jurors  are  viewing  place  of  his  confinement,  and  place  of  sUeged 
killing,  held  Dot  error  (meaning  irregularity):  State  v.  Moran,  15 
Or.  262,  14  Pac.  419.  To  same  eftect.  State  v.  Ah  Lee,  8  Or.  214. 
In  the  flrst  case  the  prisoner  absconded  after  the  submiuion  of 
tbe  case  to  the  jury,  being  out  on  bail,  and  the  court  said;  "Tbe 
growing  frequency  of  occurrences  of  this  character,  thwarting  the 
administration  of  criminal  justice,  would  suggest  the  propriety  ia 
oil  trials  for  felony  of  promptly  ordering  the  prisoner,  regardless  of 
his  previous  admission  to  bail,  into  actual  custody,  at  the  eommeoce- 
ment  of  the  trial,  or  immediately  after  upon  the  retiremeot  of  the 
jury    to    consider    their    verdict." 

77  People   V.    Eohler,    S    Cal.    72. 

TS  State  V.  Sasae,  72  Wis.  3,  3S  N.  W,  343. 
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■ke  proper  arrangements  for  that  purpose.  They 
ipon  court  bailiffs,  and,  in  eaae  of  their  neglect 

have  s  new  trial  without  a  showing  of  prej'u- 
1  it  Ig  usually  held  that  in  Buch  case  some  preju- 
nade  to  appear.  A  slight  showing  of  prejudice 
Lfld  in  a  case  where  the  jury  reached  a  verdict 
joumed,  and  in  the  absence  of  counsel,  and  the 

the  verdict,  had  it  filed  and  recorded  anii  dia- 
ry, and  an  application  was  made  for  a  new  trial 
party,  whose  affidavit  alleged  that  had  the  jury 
iTicient  jurors  would  not  have  agreed  to  the  ver- 
n  it,  it  was  held  that  the  court  properly  granted 


Liity  in  failingr  to  advise  defendant  of  his  righti. 
■ity  similar  to  those  discussed  in  the  last  pre- 
Diay  be  committed  where  the  defendant  appears 
;ase  without  counsel,  and  the  court  omits  to  ad- 
portant  rights.  Thus,  it  was  held  that  the  fail- 
1  inform  a  defendant  in  a  criminal  case,  having 
his  right  to  challenge,  before  jury  is  sworn,  is 
the  court  called  error.** 

V.  Clark,  17  Mont.  100,  52  Am.  St.  Bep.  665,  42  Pac. 
?trowger  v.  Sample,  44  Kan.  298,  24  Pac.  425;  Beilly 
no.  212,  48  N.  W.  909;  Seaton  v.  Smith,  45  Kan.  43, 
irgue  V.  Carrillo,  1  Ariz.  336,  25  Pae.  526;  Walker 
wa,  375,  54  N.  W.  344.  It  is  reversible  error  to  re- 
itber  party  to  poll  the  jury:  See  Labor  v.  Coplin, 
gi*  V.  Cook,  4  Gilm.  336,  46  Am,  Dec  473;  Fox  v. 
23;  Jackson  v.  Hawks,  3  Wend.  619;  Laurence  v, 
:.  501. 

Parker,  18  Waih.  206,  61  Pac.  368.  In  this  case 
iresenteit  showing  that  had  the  jury  been  polled  the 
k'e  beeD  different. 

Moore,  103  Cal.  508,  37  Pac.  510.  The  opinion  in 
ilice  McParland  containa  a  valuable  resume.  Perti- 
ions  on  the  point  are  aa  follows;   "We   think,   how- 

the  circumstances  of  this  particular  case  the  judjj- 
reversed  for  the  failure  of  the  court  to  inform  the 
rights  as  provided  in  section  1066  of  the  Penal 
:ion  is  as  follows;   'Before  a  juror  is  called  the  de- 

infnrraed  by  the  court,  or  under  its  direction,  that 

challenge  an  individual  juror  he  must  do  bo  when 
al,  Vol.  1-7 
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g  67.    IrregitilaritieB  in  proem  of  impaneliiijf  jnjf. 

This  is  obviouely  not  the  place  for  considering  errors  com- 
mitted in  ruling  upon  challenges  to  the  array  and  to  individual 
jnrora.  But  many  irregalarities  may  occnr  in  the  process  of 
selecting  a  jury,  which  if  not  waived  may  entitle  parties  to  a 
new  trial.  One,  for  which  the  judgment  was  reversed  and  a 
new  trial  ordered,  occurred  in  People  v.  Zeiglerj*"  where  it 

th«  juror  sppean,  and  before  he  Ib  sworn.'  Id  all  the  deciEioDs  of 
this  coDft  which  hava  been  called  to  our  attention  where  this  lee- 
tion  of  the  code  was  under  review  it  has  been  held  that  a  failure 
lo  comply  with  It  .is  error;  although  in  thoBB  decisions  the  failure 
was  held  not  to  be  prejudicial,  because  in  each  case  the  defendant 
had  been  represented  by  counsel  competent  to  protect  his  rights, 
and  the  right  of  challenge  bad  been  exercised.  In  People  v.  Mortimer, 
68  Cal.  266,  the  eonrt,  speaking  of  the  pro  vision  of  the  code,  &ay: 
'The  object  of  this  provision  of  the  law  is  to  protect  the  rights 
of  the  defendant  in  the  matter  of  challenging  jurors.  He  should 
be  informed  of  the  fact  that  if  he  desired  to  challenge  any  par- 
ticular juroi  he  mast  exercise  that  right  before  the  juror  is  sworn; 
but  it  appears  from  the  record  in  the  case  that  the  defendant's 
rights  in  this  respect  were  fully  uDderstood  by  him  and  his  coun- 
sel, and  the  privilege  of  challenging  jurors  was  exercised  to  a 
large  extent  in  the  case.  It  is  true  that  the  court  omitted  a  dntj 
Imposed  by  law,  but  it  clearly  appears  that  the  defendant  was  not 
in  any  manner  prejudiced  by  the  error  complained  of.'  In  People 
V.  O'Brien  S8  Cal.  489,  26  Pac.  362,  the  above  language  was  quoted 
approvingly,  the  court  holding  also  that  under  the  facts  in  that 
case  the  error  was  not  prejudicial.  (See,  also.  People  v.  Ellsworth, 
92  Cal.  594,  28  Pac.  601.)  But  the  facts  in  the  ease  at  bar  ere  mate- 
rially different  from  those  in  the  eases  above  noticed.  Here  the 
appellant  had  no  counsel  in  the  trial  court,  and  did  not  exercise 
the  right  of  challenge.  There  is  nothing  in  the  record  to  show 
that  he  was  not  prejudiced  by  the  failure  of  the  court  to  give  the 
Information  required  by  the  statute  to  be  given— nothing  which  en- 
ables us  to  avoid  the  general  presumption  that  the  error  is  preju- 
dicial: See  People  v.  Qaines,  62  Cal.  479.  The  general  rule  that 
everyone  is  presumed  to  know  the  law  cannot  be  successfully  in- 
voked in  a  criminal  case  against  a  statute  which  provides  that  the 
defendant  must  be  specially  Instructed  as  to  what  the  law  is  on 
a  particular  point." 

SI  135  Cal.  462,  67  Pac.  754.  See,  also,  State  v.  Allen,  6S  Knn. 
75S,  54  Pac.  1060.  In  People  v.  Ziegler,  supra,  the  court,  per 
Temple,  J.,  said  (in  part):  "The  course  pursued  in  People  v.  Stew- 
art, 64  Cal.  60,  28  Pac.  112,  was  in  effect  the  common-law  practice, 
where  a  juror  was  excused  after  the  trial  had  commenced.  That 
practice  was  to  discharge  the  remaining  jurors,  but  to  Immediately 
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v:as  held  that  upon  the  trial  of  a  defendant  accused  of  mur- 
der, where  the  jury  was  partially  impanelled,  and  an  accepted 
juror  was  excused  for  sickness,  the  trial  should  have  begun 
anew,  and  the  jurors  sworn  should  have  been  discharged  and 
recalled  for  further  examination  and  challenge,  the  effect  be- 
ing to  restore  to  the  defendant  his  entire  number  of  peremptory 
challenges,  to  be  used  in  the  selection  of  twelve  competent 
jnrors,  instead  of  confining  his  remaining  peremptory  chal- 
lenges to  an  increased  number  of  other  jurors  to  be  impanelled. 
The  decision  is  in  line  with  a  prior  decision  of  the  same 
court ;®'  nevertheless,  the  chief  and  two  associate  justices  dis- 
sented, insisting  that  the  reasoning  in  support  of  the  prior  de- 
cision was  unsound.  In  the  opinion.  Justice  Temple  criti- 
cised and  refused  to  follow  a  North  Dakota  case**  in  which 
the  doctrine  of  the  earlier  California  case  was  repudiated. 

§  58.    Irregularity  in  failing  to  admonish  jury. 

That  authorizing  the  jury  to  separate  for  any  considerable 
time  in  a  felony  case,  without  being  admonished  as  required 
by  law,  would  entitle  the  defendant  to  a  new  trial,  is  obvious 
from  the  opinion  of  the  court  in  People  v.  Coyne,®**  though,  as 
no  evidence  had  been  taken,  and  as  no  probability  of  prejudice 
appeared,  the  court  considered  the  objection  too  technical  to 
entitle  the  defendant  to  a  reversal  and  new  trial.     And  it  was 

reeall  those  who  had  been  accepted  and  sworn.  The  effect  of  this 
otherwise  useless  formality  was  to  restore  to  the  defendant  his  en- 
tire number  of  peremptory  challenges,  and  to  permit  him  to  chal- 
lenge those  already  accepted.  Those  finally  accepted  were  of  course 
resworn-  Conceding  that  the  court  rightly  held  that  the  trial  had 
then  commenced,  the  practice  recommended  was  clearly  right.  This 
being  the  common-law  method  of  beginning  the  trial  anew  was,  I 
donbt  not,  what  was  intended.  As  to  the*  main  question,  whatever 
we  would  feel  inclined  to  hold  if  the  question  was  now  presented 
for  the  first  time — the  rule  having  been  so  well  established— I  think 
it  shonld  not  now  be  changed." 

S3  See  People  ▼.  Stewart,  64  Cal.  60,  28  Pac.  112.  See,  also, 
People  V.  Wong  Ark,  96  Cal.  125,  30  Pac.  1115. 

«  State  V.  Haseldahl,  2  N.  Dak.  521,  52  N.  W.  315. 

M  116  Cal.  295,  297,  28  Pac.  218.  See,  also,  Johnson  v.  State,  68 
Ark.  401,  59  S.  W.  34;  Barnes  v.  Commonwealth,  92  Va.  794,  23  S. 
E.  784;  Langford  v.  State,  32  Neb.  782,  49  N.  W.  766.  The  subject 
of  misconduct    and  irregularities  of  jury  fully  considered,  post,   §S 

ir-isi. 
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held  that  merely  failing  to  admopish  a  jury  during  a  recess  of 
tin  minutes,  white  the  jury  retired  in  charge  of  an  officer,  did 
not  atone  entitte  the  defendant  to  a  new  trial,  under  the 
Nevada  statute  simitar  to  that  of  California.^ 

§  58.    Permitting  jury  to  Kparate. 

It  often  occurs  that  a  separation  of  a  jury  is  an  irregularity 
of  the  court  as  well  as  of  the  jury ;  as  where,  in  violation  of  the 
prohibition  of  the  statute,  the  court  permitted  a  jury  to  sep- 
arate in  a  capital  case  after  final  eubmiseion.  Such  statutes 
are  merely  expository  of  the  common  law.  The  separation 
of  the  jury  after  they  were  sworn,  in  felony  cases,  even  during 
the  trial  and  prior  to  the  final  retirement  of  the  jury  to  delib- 
erate  on  a  verdict,  was  never  permitted  prior  to  legislation  on 
the  subject.  While  statutes  generally  give  courts  discretionary 
power  to  permit  separation  during  the  trial,  tliose  of  many 
states  forbid  it  upon  final  retirement  of  the  jury.  Where  such 
Btatutes  are  found,  a  separation  of  the  jury  at  that  stage,  with 
or  without  leave  of  court,  with  or  without  admonition,  with  or 
without  the  defendant's  consent,  is  a  fatal  irregularity,  entitling 
the  defendant  to  a  new  trial,  even  in  the  absence  of  a  further 
showing.*'  The  case  is  not  altered  by  the  return  of  a  sealed 
verdict,  before  separation,  whether  with  or  without  the  sanc- 
tion of  the  court.®* 

'  es  state  v,  Qray,  19  Nev.  212,  8  P&e.  43S;  People  v.  Colmere, 
23  CbI.  1131. 

87  People  V.  Hawley,  111  Cal.  78,  43  Pac.  404.  See,  alio,  Uorrow 
V.  CoramiBaioner*,  21  Kan.  4S4;  Leater  v.  Staiile}^,  3  D&y,  287;  St&t« 
V.  Poj.uluB,  12  La.  Ann.  710,  712;  Woods  v.  State,  43  Mi«».  364; 
Wilej  V.  State,  1  Swan,  256;  Weslej  v.  State,  11  Humph.  502;  Peitfer 
V.  Commanwealth,  15  Pa.  St.  4flS,  53  Am.  Dec.  605;  Cantwell  ▼. 
8tate,  18  Ohio  St.  477.  But  it  bas  been  held  that,  after  final  sub- 
mission, the  court  may  permit  a  leparation  of  the  Jury  for  a 
necessary  purpose:  State  t.  McNeil,  69  Ean.  599,  53  Pac  876.  It 
^as  an  abuse  of  discretion  to  discharge  the  jury  for  sixty-threa 
days  on  motion  of  the  atate,  because  one  of  its  witnesses  was  nn- 
tble  to  attend,  after  the  jury  had  been  impaneled  and  tha  trial 
liad  commenced,  the  nature  of  the  offense  being  such  as  to  ereat* 
prejudice  in  the  community  from  which  they  were  drawn  against 
the   defendant:   People   v.  Dinsmore,   102  Cal.   381,   36  Pac.   661. 

SB  State  V.  Bagan,  18  Wash.  43,  50  Pac.  582;  State  v.  Mason,  IS 
Wash.  94,  52  Pac.  94;  State  v.  Barkaloo,  18  Wash.  141,  51  Pac 
P50;  Smith  v.  State,  40  Fla.  203,  23  South.  854,  The  subject  matter 
of  tbis  section  further  discussed,  post,  tt   151-156. 
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appeared  that  this  statemciit  vas  made  for  the  purpose  of  in- 
ducing the  jury  to  arrive  at  a  speedy  verdict,  and  that  there 
was  no  other  reason  for  making  it,  there  might  be  ground  for 
contending  that  it  showed  such  improper  action  as  to  require 
the  granting  of  a  new  trial.  But  it  appeared  that  this  state- 
ment was  not  made  for  the  purpose  of  influencing  the  jury  in 
their  action,  but  to  inform  them  that  it  was  the  intention  of 
the  court  to  go  home  at  9  o'clock"  etc.*" 

The  circumstances  must  he  peculiar,  and  the  conduct  extra- 
ordinary to  entitle  a  party  to  a  new  trial  on  account  of  the 
deportment  of  a  witness  on  the  witness  stand ;  and  yet,  a  new- 
trial  was  ordered  in  one  instance  of  that  kind.**  But  to  con- 
stitute irregularity  attributable  to  the  court  the  act  complained 
of  must  be,  even  when  done  by  a  court  officer,  committed  within 
the  scope  of  his  function  and  duty  as  such.  And  the  fact  that 
the  sheriff,  in  the  absence  of  the  judge,  adjourned  the  court  at 
10  A.  M,  instead  of  waiting  till  12  M.,  was  held  not  ground  for 
a  new  trial  in  a  criminal  case,** 

§  62.  Ai  to  duty  of  party  to  object  or  call  irregnlarity  to  th» 
attention  of  the  court. 
Another  rule  generally  applicable  to  irregularities  relates  to 
the  conduct  of  the  party  himself  who  claims  to  have  been  in- 
jured by  the  irregularity  alleged.  He  must  show  that  there  haa 
been  no  delay  on  his  part  in  seeking  a  correction  of  the  evil  or 
a  removal  of  ita  effects;  and  if  this  can  be  accomplished  by 
bringing  it  to  the  attention  of  the  court,  tliat  should  be  done 
at  the  earliest  possible  moment,*"  Failure  to  do  so,  as  soon 
as  practicable,  will  be  construed  as  amounting  to  acquiescence 

>£  state  T.  Zettler,  15  Wash.  635,  47  tax.  3S. 

ss  See  Cheaebrough  v,  Conover,  S9  Hud,  623,  13  N.  Y.  Supp.  374. 

84  People  V.  Shainwold,  51  Cal.  468.  Eavesdropping  by  news- 
paper  reporter  during  deliberationa  of  Jury,  no  communication  heinj^ 
held,  not  entitled  to  consideration  as  ground  for  new  trial:  People  ▼. 
Rack,  9  N.  Y.  Supp.  278,  10  N.  Y.  Supp.  475,  S  N.  Y.  Cr.  Eep.  31, 
43.  The  fact  that  a  sheriEf  and  deputy  sheriff  are  sworn  na  wit- 
neasoB  in  a  criminal  case  does  not,  of  itself,  disqualify  them  from 
pcting  as  bailiffs  in  charge  of  the  jury  during  their  deliberations: 
State  V.  Rosecrans,  B  N.  Dak.  163,  82  N.  W.  422;  Reed  v.  Common- 
wealth, 98  Va.  817,  36  S,  E.  399. 

SB  See  Howard  v.  People,  27  Colo.  396,  61  Pae.  595,  hoUIiDg 
tUat  an   accused  could  not  complain   of   the  court's  allowing    the 
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IREEGUI-ARITY  OF  THE  JUKT. 

I  C3.    Of  Uie  right  to  jutj  trial  in  genarsl. 

t  04.    Compariwn  of  atatutory  and  commou-lftw  eh«l]eiigea. 

I  SS.     Application  and  meaning  of  conBtitutionol  guarantied 

f  B8.    Of  the  offenses  within  constitutional  guaTantj. 

I  67.    Btatutoi7  deflnitioDs  of  bias. 

I  88.  Whether  assignment  of  error  in  ruling  on  challenge  the  onlj 
method  of  reaching  diBqualification. 

I  69.  Doctrine  of  implied  waiver  in  atate  courts,  and  diligence  re- 
quired herein. 

I  70.    Further    ae    to    waiver    and    concealment — Illustrationa    from 

I  71.  Further  as  to  diligence. 

I  72.  Motive  for  concealment  of  no  Importance. 

i  73.  Partf  not  prejudiced  bj  failure  to  exhaust  peremptory  chal- 
lenges. 

I  74.  What  amounts  to  expression  of  opinion  as  to  merita. 

i  75.  Substitution  of  juror  not  summoned. 

{  76.  Insanitf  or  severe  illness  of  juror  during  trial. 

I  77.  Exhaustion  of  juror. 

1  78.  With  reference  to  verdicts. 

I  79.  Irregularity  without  prejudice^ 

g  63.    Of  the  ri-ht  to  jury  trial  in  general. 

The  ewearing  es  a  juror  of  one  who,  for  any  cause  named  bi 
the  statute,  is  di.  qualified,  is  an  error,  when  done  as  the  act 
of  the  court,  with  full  knowledge  of  the  facts.  And  the  action 
of  the  court  if  pr.  perly  objected  to  is  error  to  which  an  excep- 
tion may  be  taken,  and  may  avail  a  party  as  the  basis  of  a  mo- 
ijon  for  a  new  trial.  Otherwise  it  is  an  irregularity,  and  is  at- 
tended by  varjing  circumstances  calling  for  the  application  of 
various  rules  of  law  now  to  be  considered.  And  unless  it  be 
shown  in  any  case  proper  for  a  jury  trial,  that  it  has  been 
waived,  actually  or  constructively,  any  judgment  rendered  as  a 
result  of  such  trial  is  irregular  and  should  be  set  aside  on  mo- 
tion for  new  trial,  or  otherwise.* 

1  But  where  a  jury  trial  may  bo  waived,  as  in  a  trial  for  vio- 
lation of  a   municipal  ordinance,  a  refusal  of  the  court  to  allow  & 
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Ae  adequate  discussion  of  irregularities  in  the  formation  of 
lie  jury,  whether  involving  constitutional  or  less  serious  mat- 
lers,  appears  impossible  without  first  giving  consideration  to 
the  principles  underlying  the  right  of  trial  by  jury.  And,  in 
tbe  first  place,  it  is  to  be  noted  that  no  constitutional  provision, 
gtaranteeing,  or  act  of  legislation  seeking  to  confer,  the  right, 
idds  anything  to  the  sanctions  of  the  common  law  herein ;  and 
£  luestion  pertaining  thereto  can  only  arise  when  some  statute 
™i  been  passed  which  has  for  its  purpose  or  has  the  effect  of 
in  abridgment  or  infringment  of  the  right,  or  when  same  rul- 
ing or  proeteding  of  a  court,  if  allowed  to  stand,  would  have 
the  effect  of  depriving  a  party  of  such  common-law  right,  Aj 
to  nhat  statutory  provisions  do  have  that  effect  ia  a  question 
invclving,  first,  a  construction  of  such  statute  and  secondly,  the 
ix-ertaining  and  declaring  the  true  meaning  and  extent  of  the 
common-law  right.  The  performance  of  this  twofold  task  iu 
vjriuui  jurisdictions  has  given  rise  to  a  conflict  of  autliority, 
*hich  it  seems  impossible  to  reconcile.  Hence  the  necessity  of 
rsprodueing  some  of  the  arguments  made  in  support  of  diver- 
pint  views  on  vital  points.  First,  however,  the  fundamental 
principles  of  the  common  law,  underlying  all  such  statutes 
should  be  examined.  Concerning  these  there  should  no  longer 
f*  any  di,>;pute.  Article  3  of  section  8,  constitution  of  the 
Inittd  States  provides  that,  "The  trial  of  all  crimes  except-  in 
(a^es  of  impeachment,  shall  be  by  jury."  The  sixth  amend- 
ii.'-nt  to  the  federal  constitution  provides  that,  "In  all  crim- 
inal prosecutions,  the  accused  shall  enjoy  the  right  of  a  speedy 
ind  public  trial  by  an  impartial  jury  of  the  state  and  district 
■herein  the  crime  shall  have  been  committed,  wliich  district 
^nuli  have  been  previously  ascertained  by  law,"  etc.     The  word 

jnrv  trial  is  not  a  fatal  irregulanty,  or  error,  rendering  the  judgment 
^oiii:  Iq  re  Fife,  110  Cftl.  8,  42  Pac.  299.  Bulings  of  court  on 
'tall»nEPs  and  on  evidence  offered  at  trial  of  challengeB,  Bee  j-oM.. 
II  255-263.  It  hu  sometimeH  been  suggested  tbat  disqual  if  cation 
"'jurors  might  be  considered  under  the  head  oC  miaconduct,  speci- 
'^■1  in  robdivision  3  of  section  1181  of  the  Penal  Code,  as  one  of 
ib(  grounds  for  new  trial;  but  it  ia  thought  tbat  the  terms  used  and 
ine  funteit  make  clear  the  purpose  of  the  legislature  to  include 
oDdfr  that  subdivision  only  misconduct  of  the  jury  as  a  body 
"  of  its  members  sworn  and  accepted.  Prior  thereto  he  cannot  mis- 
•-■Mutt  himself  as  a  juror.  Nevertheless,  it  ia  an  irregularity  of 
''*  jury,  that  is,  in   making   up  the   jury. 
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"jury"  in  the  constitution  of  the  United  States  unquestionablj 
means  such  a  jury  as  was  required  by  the  common  law  at  the 
date  of  the  ratification  of  the  constitution;  aud  a  jury  at  that 
date  meant  twelve  men  posBCBBing  the  necessary  qualifications, 
properly  selected,  and  ewom  to  try  the  issues.  Both  in  theory 
and  practice  the  adminietratioQ  of  justice  in  this  country  in 
criminal  canes  is  governed  by  the  same  ancient  rules  of  pro- 
cedure declared  by  Blackstone,  thus:  "But  tho  founders  of  the 
English  law  have,  with  excellent  forecast,  contrived  that  no 
man  should  be  called  to  answer  to  the  king  for  any  capital 
crime,  unless  upon  a  preparatory  accusation  of  twelve  or  more 
of  his  fellow-Eubjects — the  grand  jury;  and  that  the  truth  of 
every  accusation,  whether  preferred  in  the  shape  of  indictment, 
information,  or  appeal,  should  afterward  be  confirmed  by  the 
unanimous  suffrage  of  twelve  of  bis  equals  and  neighbors  in- 
differently chosen,  and  superior  to  all  suspicion."  The  consti- 
tution of  California,  section  7  of  article  1,  reads  as  follows: 
"The  right  of  trial  by  jury  shall  be  secured  to  all,  and  remain 
inviolate;  but  in  civil  actions  three-fourths  of  the  jury  may 
render  a  verdict.  A  trial  by  jury  may  be  waived' in  all  criminal 
cases  not  amounting  to  felony,  by  the  consent  of  both  parties, 
expressed  in  open  court,  and  in  civil  actions  by  the  consent  of  the 
parties,  signified  in  such  manner  as  may  be  prescribed  by  law. 
In- civil  actions  and  cases  of  misdemeanor,  the  jury  may  con- 
sist of  twelve,  or  of  any  number  less  than  twelve  upoD  which 
the  parties  may  agree  in  open  court" 

A  comparison  of  the  grounds  of  challenge  specified  in  the 
statutes  of  any  state  with  those  which  existed  at  common  law 
will  seldom  disclose  any  extension  of  the  right  of  challenge  for 
cause.  The  right  of  peremptory  challenge,  however,  is  purely 
statutory.  Even  the  right  to  challenge  for  bias,  actual  and  im- 
plied, had  consideration,  and  its  triers  at  common  law.  In  all 
the  discussions  there  has  been  more  concern  and  more  contro- 
versy over  the  subject  of  bias,  or  prejudgment,  of  proposed 
jurors,  than  of  all  others  connected  with  jury  trial.  TMb  right 
lo  challenge  for  the  principal  cause,  or  to  the  favor,  exists  in- 
dependently and  irrespectively  of  the  right  to  exercise  peremp- 
tory challenges  aa  usually  allowed  by  statutory  enactments.* 

z  biackitone's  Comni«atariea,  349,  350.  See,  aim,  th«  able  opin- 
ion of  Hawle^,  C.  J.,  in  State  v.  UiClear,  11  Nev.  12-69,  and  8ae- 
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f  Si    CompaiiBon  of  statntotr  and  common-law  challengei. 

The  Code  of  Civil  Procedure  of  California  is  fairly  reprosen- 
titiie.    Sections  198  and  199  read  as  follows: 

"198.  A  person  is  competent  to  act  as  juror  if  ho  be:  1,  A 
citizr'ii  of  the  United  States  of  the  age  of  twenty-one  years,  who 
;:..i!l  liave  been  a  resident  of  the  state  one  year,  and  of  the 
wjniy,  or  city  and  county,  ninety  days  before  being  selected 
anil  returned:  2.  In  possession  of  his  natural  faculties,  and  of 
ordinary  intelligfnce,  and  not  decrepit;  3.  Possessed  of  suiE- 
ci-at  knowledge  of  the  English  language;  4.  Assessed  on  the  last 
ajic5sment-roll  of  the  county,  or  city  and  county,  on  property 
W"Epng  to  him. 

'IPS.  A  person  is  not  competent  to  act  aa  a  juror:  1.  Who 
im  not  possess  the  quali filiations  prescribed  by  the  preceding 
^iion;  or,  2.  Who  has  been  convicted  of  malfeasance  in  oHice, 
or  inv  felony  or  other  high  crime." 

.Additional  grounds  for  challenge  for  cause  are  superadded 
to  ihfie  in  criminal  cases: 

'■'Pinal  Code,  section  1071.  A  challenge  for  cause  may  be 
takrn  by  either  party.  It  is  an  objection  to  a  particular  juror. 
End  is  either — 1.  General — that  the  juror  is  disqualified  from 
erring  ia  any  case,  or,  8.  Particular — that  he  is  disqualified 
frtm  serving  in  the  action  on  trial. 

'iOT2.  General  causes  of  challenge  are:  1.  A  conviction  for 
ftlonv;  2.  A  want  of  any  of  the  qualifications  prescribed  by  law 
ti  render  a  person  a  competent  juror;  3.  Unsoundness  of  mind, 
fr  fuch  defect  in  the  faculties  of  the  mind  or  organs  of  the  body 
)!  tenders  him  incapable  of  performing  the  duties  of  a  juror. 

'■1073.  Particular  causes  of  challenge  are  of  two  kinds:  1, 
For  such  a  bias  as,  when  the  existence  of  the  facts  is  aseer- 
lained,  in  jiidgment  of  law  disqualifies  the  juror,  and  which  is 
Vnown  in  this  code  as  implied  bias.  2.  For  the  existence  of  a 
''3ie  of  mind  on  the  part  of  the  juror  in  reference  to  the  case, 
"^  to  either  of  the  parties,  which  will  prevent  him  from  acting 
*ith  entire  impartiality  and  without  prejudice  to  the  substantial 
rieiits  of  either  party,  which  ia  known  in  tliis  code  as  actual 
iiias." 

'""fto  «tc.  Co.  T.  Showers,  0  Nev.  291,  for  a  learned  discuision 
ly  Carb«r,  J.,  ot  the  necesiity  n(  b.  strict  observance  of  the  polioj 
'>i  th^  tamtaon  law  requiring  twelve  iiiipaitial  and  competent  jurorB 
Is  uj  civa  actions. 
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A  reference  to  etatuteg  will  discloBe  the  varic 
challenge,  each  of  which  has  received  more  or  \t 
ttruction.  There  are  challenges  to  the  array  < 
and  challenges  to  individual  grand  jurors,  and  liki 
to  the  entire  panel  and  to  the  individual  trial,  i 
But  Bince  the  diBoualification  of  grand  juron 
joinder  of  issue,  euch  disqualiiication  can  onlj 
able  by  motion  to  quash  or  set  aside  the  indid 
true  of  all  errors  and  irregularities  in  the  proi 
ing  in  the  presentation  of  the  indictment,  if  th 
whom  the  same  is  presented  had  not,  prior  to  th 
the  charge  contained  therein  to  the  grand  jury  b 
swer.  And  any  legal  ground  of  challenge  to  t 
nn  individual  grand  juror,  can  only  be  made  i 
defendant  before  plea  hy  motion  to  set  aeide  the 

The  Penal  Code  of  California  requires  challei 
nal  jurors  to  be  made  before  they  are  sworn,  or 
tion  of  the  court,  after  they  are  sworn  and  bef 
completed  *  The  provisions  of  the  Code  of  Civi 
quire  challenges  to  precede  the  awearing  of  the  . 
press  terira,  but  hy  necessary  inference,  but  ma 
for  a  challenge  after  the  jury  is  Bwom."  The  p 
statutes  is  to  give  an  opportunity  to  parties  I 
qualified  persons  from  serving  on  trial  juries,  v 
improved,  constitutes  a  waiver  of  all  objections 
&nd  full  provision  is  made  for  the  trial  of  questi 
taining  to  qualification.  Parties  must  be  dili; 
themselves  of  the  benefit  of  all  such  provisions,  b 
ing  upon  voir  dire  examination  of  the  person 
the  examination  of  witnesses-  Challenges  for 
tried  by  the  court.  The  juror  challenged  and  a 
may  be  examined  as  witnesses  on  the  trial  of  tl 

IsTow,  turning  to  Blackstone,  the  most  eminent 
thors  on  the  common  law,  ve  find,  in  very  di 
arrangement  and  phraseology  it  is  true,  but  8 

5  People  V.  Turner,  89  >J&\.  372;  Territor7  T.  H 
55,  14  Pae.  768. 

4  CaL  Pen.  Code,  |   1068. 

6  Cal.  Code  Civ.  Proc,  ||  600-607. 

s  CaL  Pen.  Code,  {|  1078,  lOSl,  lU82j  Cal.  Code  > 
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And  in  these  inducements  to  gnspicion  of  favor,  the  question 
ig,  whether  the  juryman  is  indifferent  as  he  Btandg  nnaworn. 
For  a  juryman  ought  to  be  perfectly  impartial  to  either  side; 
for  otherwise  hia  affection  will  give  weight  to  the  evidence  of 
one  party,  and  an  honest  but  weak  man  may  be  bo  much  biased 
as  to  think  he  goes  by  the  evidence,  when  hia  affections  add 
weight  to  the  evidence.  Now,  since  the  writ  eipect  those  by 
whom  the  truth  may  best  be  known,  it  excludes  all  those  who 
frere  apparently  partial  without  any  trial,  because  they  are  not 
under  the  qualifications  in  the  writ,  since  the  truth  cannot  be 
known  to  them.  But  where  the  partiality  is  not  apparent,  but 
only  suspicious,  then  the  juror  is  to  be  tried,  whether  favorable 
or  not,  that  is,  whether  he  comes  within  the  description  of  the 
writ;  and  if  the  triers  think  he  does,  then  he  is  to  be  set  aside.'* 
The  triers  mentioned  by  Bacon  were  men  chosen  from  the 
bystanders  or  from  the  vicinage,  much  as  ordinary  trial  jurors 
are  chosfln.  Now  the  challenge  is  usually  tried  by  the  court. 
Jfr.  Cooley,  in  discussing  the  effect  of  such  a  constitutional 
guarantee  says:  "Accusations  of  criminal  conduct  are  tried,  at 
the  common  law,  by  jury;  and  wherever  the  right  to  this  trial 
is  guaranteed  by  the  constitution,  without  qualification  or  re- 
striction, it  must  be  understood  as  retained  in  all  those  cafes 
which  were  triable  by  jury  at  the  common  law,  and  with  all 
the  common  law  incidents  to  a  jury  trial,  so  far,  at  least,  as 
they  can  be  regarded  as  tending  to  the  protection  of  the  ac- 
cused  Many  of  the  incidents  of  a  common-law  trial  by 

jury  are  essential  elements  of  the  right.  The  jury  must  be  in- 
different, between  the  prisoner  and  the  commonwealth;  and  to 
eccure  impartiality,  challenges  are  allowed,  not  only  for  cause, 
but  also  peremptory,  without  assigning  cause."  ***  These  ei- 
pressions  have  been  quoted  in  cases  wherein  the  right  of  jury 
trial  was  involved  in  nearly  every  state  and  territory  in  the 
Union, 

§  66.    Application  and  meaning  of  oonititntional  goarantiei. 
The  supreme  court  of  California,  has  frequently  expressed  ap- 
proval of  the  doctrine,  that,  jury  trial  as  known  at  the  com- 
mon law  is  meant  by  the  guarantee  in  the  California  state 

•  Bacon 'b    Abridgment,    353. 

10  Cooley'B   CoDStituttODfll   LimitatioiiB,   5th   ed.,   3S0,   3S3. 
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by  the  supreme  court  of  Mississippi,  in  a  i 
statute  provided  that  any  person  who  should 
was  impartial  should  be  a  competent  juror, 
imprpssioTi  as  to  the  guilt  of  the  accused.  Ii 
did  not  cure  the  error  in  refusing  a  new  trial 
for  murder,  after  a  shoving  that  a  juror  vb( 
was  without  bias  or  prejudice,  had  stated  b< 
defendant  was  ''not  justifiable  in  killing"  dec 
ute  was  said  also  to  contemplate  an  examini 
that  any  juror  "should  be  excluded"  if  the 
that  he  could  not  try  the  case  impartially. 
Suesser,'*  it  was  held  that,  the  provisions  of 
California  Penal  Code  to  the  contrary  notw 
who  have  an  opinion  that  the  defendant  i 
would  require  evidence  to  remove,  are  disq 
what  was  the  source  of  their  knowledge  of  th 
that  the  discretion  given  in  applying  the 
paper  reports  preclude  the  impartiality  of 
tended  to  deprive  the  defendant  of  the  rigt 
jury  which  is  in  fact  unpredjudiced. 

The  opinion  of  Justice  Temple  in  this 
by  the  whole,  court  is  positive  and  concluaivi 
without  limitation  or  diminution  of  the  ci 
qualification  in  California.  He  said  in  part 
not  be  had  where  an  onbiased  jury  cannot  b 
who  has  an  unqualified  opinion  that  defendan 
upon  knowledge  of  material  facts  of  the  cat 
the  common-law  qualifications  for  a  juror,  a) 
tcr  how  that  knowledge  was  obtained,  prov 
lieved  it.  Indeed  the  rule  went  beyond  this. 
qualified  if  he  had  made  positive  and  unq 
in  regard  to  the  guilt  of  the  defendant;  a: 
the  majority  of  mankind  would  or  could 
the  face  of  such  statements  made  to  neighl 
he  could  if  such  statements  had  not  been 

13  Jeffriea  v.  State,  74  Miss.  675,  21  South.  52E 

1*   132   Cal.   631,   64   Pac.    1095.     See,   also,   F< 

96   CbI.   136,   30   Fae.   1115,  where   the   court  sa: 

n  of  this  state  guaranteea  to  all  the  ri 

ID   impartial   jury":    Cooley's   Cofaatii 
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hiiinaa  nature.  ....  It  ie  true  that  this  test  as  to  whether  a 
proposed  juror  is  impartial,  and  can  try  a  cause  uninfluenced 
bv  rumors  and  newspaper  accounts,  has  been  modified,  and  much 
it  now  left  to  the  discretion  of  the  trial  court ;  but  it  is  not 
intended  by  this  to  deprive  any  one  of  the  right  to  be  tried  by  a 
insy  which  is  in  fact  unprejudiced.  No  more  now  than  form- 
frlT  i=  a  defendant  compelled  to  submit  his  case  to  a  juror  who 
(iii  iuA  an  opinion  of  hia  guilt  as  it  will  require  evidence  to  re- 
more,  and  thus  unjustly  add  to  the  burden  of  his  defense," 

I  SG.    Of  the  oflenaet  within  conititntional  grnaranty. 

In  varied  phraseology  it  has  been  stated  by  the  courts  that 
the  common-law  right  of  trial  by  jury  in  criminal  prosecutions 
pTtains  only  to  common-law  offenses.  Unfortunately,  the  au- 
ihorities  have  thus  far  fallen  short;  of  definitely  classifying,  by  . 
general  rule  of  uniform  operation,  the  offenses  included  and 
tho??  not  included.  Probably  it  would  he  impossible  to  do  so. 
An  attempt  closely  approximating  success  was  made,  however, 
bv  the  court,  per  McFarland  J.,  in  Ex  parte  Wong  You  Sing," 
if  follows;  "There  are,  no  doubt,  some  cases  which  do  not  come 
»iibtn  the  constitutional  guaranty  that  'the  right  of  trial  by 
jurr  shall  be  secured  to  all  and  remain  inviolate.'  It  has  been 
heM  to  refer  generally  to  the  right  of  the  trial  by  jury  as  it 
fritted  at  common  law  and  at  the  time  the  constitution  was 
aiiptfd.  With  respect  to  the  civil,  as  distinguished  from  the 
criminal,  law,  the  right  never  existed  in  purely  equity  cases,  or 
in  many  other  proceedings  for  the  enforcement  of  private 
r:\iXi.  It  has  been  held  also  not  to  apply  here  to  certain  statu- 
tory proceedings  not  known  to  the  common  law.  It  has  also 
t^Q  sometimes,  said,  in  a  general  way,  when  the  point  was  not 
b^f'-re  the  court,  that  it  does  not  apply  to  a  crime  created  by 
tatute,  and  which  did  not  exist  at  common  law;  but  this  cer- 
isinly  cannot  be  taken  as  a  correct  general  statement  of  the  law, 
Xo  court  would  hold,  for  instance,  that  a  person  charged  with 
Itie  statutory  crimes  of  emhezzlement,  or  displacing  part  of  a 
railroad,  which  is  a  felony,  could  be  legally  tried  without  a 
jarv.  Modem  improvements  and  changes  in  society  and  busi- 
nwi  have  made  it  necessary  to  create  felonies  unknown  to  the  . 
common  law;  but,  if  they  had  existed  in  the  last  century,  they 

i»  lOfl  Cal.  296,   298,  300,  39  Pac.  627. 
New  Trial,  Vol.  1—8 
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CPrtainly  would  have  been  triable  in  Eugla 
fact,  the  general  rule  at  common  law  prope 
tions  of  all  crimes  involving  losa  of  liberty 
were  triable  bj  a  jury;  but  parliament  (whic 
vided  by  various  statutes  that  there  should 
by  justicee  of  the  peace,  without  a  jury,  o 
fenses."  And,  after  quoting  the  views  of  i 
stone**  on  the  subject,  and  commenting 
thus:  "From  the  foregoing  it  clearly  appea 
mary  proceedings  under  special  statute  wei 
tions  upon  the  common  law.  But,  as  they 
at  the  time  of  the  separation  of  the  Amer 
England,  it  is,  perhaps,  proper  to  say  that 
the  various  state  constitutions  of  the  right  o 
prohibit  the  legislature  from  providing  for 
inge  without  a  jury,  in  cases  of  such  petty  c 
meratcd  in  said  English  statutes,  or  in  cases 
so  dealt  with  are  intrinsically  of  the  same 
as  those  mentioned  in  said  statutes.  But  the 
be  made  much  broader.  This  rule  would,  n 
legislature  to  provide  for  summary  proceedii 
against  those  violating  municipal  by-laws, 
offenses  charged  are,  in  their  nature,  similai 
fpnsea  mentioned  in  said  English  statutes  " 

g  67.    Statutory  definitioni  of  bias. 

WhiW  the  legislature  of 'a  state  may  not  ) 
ing  away  the  comnflon-law  right  .of  ttial  b; 
regulate  by  statute  the  cxerciBe  of  the  fighl 
a  very  indefinite  term,  to  explain  the  r|ean 
would  be  too  great, a  divergence;  but  it  niS 
ally,  that  the  legislature  of  any  state  may 
and  rules  of  procedure,  including  rules  of  e 
ence  to  the  enjoyment  and  exercise  of  the 
which  will  bear  to  it  the  same  relation  as 
and  practice  bear  to  substantive  rights  in 
the  most  important  of  such  legislation  has  I 
fining  and  designating  what  shall  and  what 
evidence  amounting  to  sufficient  proof  of  bia 

la  See   BlsckstDDe's  CoimaentarieB,   2ttl,  350. 
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crrtain  relations  and  facts  shall  constitute  presumption,  or  im- 
plied bias,  are  common.  Among  the  first  of  such  statutes,  was 
(De  excluding  an  opinion  as  a  disqualification,  or  principal 
c-ause  for  challenge,  where  the  person  proposed  as  a  juror  de- 
dares  on  oath  that  he  verilv  believes  that  he  can  render  an 
iVpartial  verdict  according  to  the  evidence  submitted  to  the 
jiirr  on  such  trial,  and  that  such  previously  formed  opinion  or 
iF.pression  will  not  bias  or  influence  his  verdict,  provided  the 
frurt  shall  be  satisfied  that  the  person  so  proposed  as  a  juror 
fJ^f'S  not  entertain  such  a  present  opinion  as  would  influence 
!i:=  verdict  as  a  juror.  This  statute  was  passed  upon  as  to  its 
c^'n^titutionality  in  Stokes  v.  The  People.*^  The  province  of 
5uch  statutes  and  the  extent  to  which  the  legislature  may  legis- 
late herein  could  scarcely  be  better  set  forth  than  in  the  lan- 
^i:age  of  the  court  in  that  case,  upholding  the  statute  and  de- 
claring it  constitutional,  in  the  case  just  mentioned.  Grovcr, 
J.,  delivering  the  opinion,  after  quoting  the  provisions  of  the 

I"  53  X.  Y.  164,  13  Am.  Rep.  492.  In  People  v.  Powell,  87  Cal.  348, 
two  ineffectual  attempts  had  been  made  to  obtain  a  jury  in  the 
fo^niy  of  San  Mateo  where  the  act  of  killing  had  occurred.  The 
ciange  of  venue  to  San  Francisco  had  been  ordered  on  application 
f'f  the  district  attorney,  under  the  provisions  of  section  1033  of 
tbp  Penal  Code,  reading  as  follows:  "A  criminal  action  may  be 
removed  from  the  court  in  which  it  is  pending:  ....  2.  On  the  ap- 
pli'aiion  of  the  district  attorney,  on  the  ground  that  from  any 
f^sse  no  jury  can  be  obtained  for  the  trial  of  the  defendant  in  the 
founty  where  the  action  is  pending."  In  the  San  Francisco  court 
tte  defendant  raised  the  point  that  the  court  had  no  jurisdiction 
icj  that  said  section  was  unconstitutional.  His  objection  being 
'Overruled  he  was  tried,  «onvicted  of  manslaughter,  and  sentenced 
to  ten  years'  imprisonment.  On  appeal,  the  supreme  court  sustained 
tis  contention,  saying:  **Our  constitution  does  not  define  the  right 
of  trial  by  jury.  It  was  a  right  then  existing,  the  extent,  scope 
?n'l  limitations  of  which  were  well  understood,  and  the  constitu- 
tion simply  provides  that  such  right  shall  be  secured,,  and  remain 
'Sviolate.  If  the  right  at  common  law  was 'as  above  stated,  there 
fin  be  no  question  but  that  an  act  of  the  legislature  authorizing 
^fie  trial  of  a  defendant  out  of  the  county  where  the  offense  is 
faarjreil  to  have  been  committed  is  an  abridgment  of  the  right,  and 
fiT  that  reason  void."  Such  statutes  have  been  condemned  as  un- 
''ti?titutional  in  other  states:  See  Kirk  v. » State,  41  Tenn.  344; 
W'l'^eler  v.  State,  24  Wis.  52;  Osborn  v.  State,.  24  Ark.  629;  State 
r  Howard,  31  Vt.  414;  Ex  parte  Rivers,  40  Ala.  712;  State  v. 
Kl.'<;-p,  40  Kan.   148,  19  Pac.  728.  •       -    . 
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will  be  seen  that  the  intention  of  the  act  was 
al  jurors  upon  the  panel,  but  that  great  care 
ent  that  result.  The  end  sought  by  the  com- 
ecure  a  panel  that  would  impartially  hear  the 
ider  a  verdict  thereon  uninfluenced  by  any 
BrationB  whatever.  If  the  person  proposed  as 
ill  do  this,  the  entire  purpose  ia  accomplished. 
he  statute  requires  that  he  shall  make  oath 
his,  irrespective  of  any  previous  or  existing 
aaion.  Not  that  this  may  be  relied  upon,  on 
ficulty  of  determining,  by  a  person  having  an 
ision,  how  far  he  may  be  unconsciously  inflo- 
e  statute  goes  further,  and  provides  that  the 
sfied  that  the  person  proposed  aa  a  juror  does 
:h  a  present  opinion  as  would  influence  his 
'.  Surely  this  latter  provision,  if  rightly  and 
inistrated  by  a  competent  court,  will  afford 
iccuscd  from  injury  from  a  partial  jury.  But 
not  only  this,  but  the  further  protection  in 
challenge  for  principal  cause  has  been  over- 
lallenge  for  favor,  and  have  this  tried  and  de- 
lenced  by  the  decision  made  by  the  former 
!  the  constitution  secures  the  right  of  trial  by 
',  the  mode  of  procuring  and  impaneling  such 
by  law,  either  common  or  statutory,  princj- 
and  it  ia  within  the  power  of  the  legislature 
ne  to  time,  such  changes  in  the  law  as  it  may 
taking  care  to  preserve  the  right  of  trial  by 

iraon  proposed  as  a  juror  in  California,  in  a 
s  subject  to  challenge  for  implied  bias,  if  be 
pressed  an  nnqualified  opinion  as  to  the  guilt 
But,  in  the  Penal  Code,  it  has  been  taken  away 
hallenge  for  implied  bias,  placed  in  the  sub- 
actual  bias,  and  a  prorision  inserted  that  "no 
disqualified  as  a  juror  by  reason  of  having 
sed  an  opinion  upon  the  matter  or  cause  to 
luch  jury,  founded  upon  public  rumor,  state- 
journals,  or  common  notoriety;  prorided,  it 
it,  upon  hie  declaration  under  oath,  or  otiier- 
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^i-^^  that  he  can  and  will,  notwithstanding  such  an  opinion,  act 
impartially  and  fairly  upon  the  matters  to  be  submitted  to 
bm."  In  the  case  of  People  v.  Ah  Lee  Doon,*^  the  court  dis- 
p^»>:fl  of  an  argiiment  against  the  constitutionality  of  the 
cli^n;:*^  thus  made  in  a  few  words,  holding  that  the  change  did 
S''t  atTvct  any  constitutional  right.  But,  although  this  case  was 
2t  mentioned  in  People  v.  Suesser,^®  it^  doctrine  must  be  con- 
^ilertd  as  having  been  fully  repudiated  by  the  latter  case. 

I  68.    Whether  assig^nment  of  error  in  ruling  on  challenge  the 
only  method  of  reaching  disqualification. 

The  question  of  the  remedy  for  concealed  disqualification 
pnsfnts  some  peculiar  phases  in  California,  and  therefore  war- 
rants special  consideration.  Preliminarily,  it  should  be  stated 
that  the  statute  governing  new  trials  in  criminal  cases  has  al- 
^HT!!  been  substantially  the  same  in  this  respect;  that  is  to  say, 
neither  irregularity  of  the  jury  nor  disqualification  of  jurors 
eo  Domine,  has  ever  been  specified  as  ground  for  new  trial.  In 
the  case  of  People  v.  Plummer,*®  the  judgment  was  reversed 
^Ed  a  new  trial  ordered.  In  the  opinion,  the  provisions  of  the 
Ftatute  were  not  referred  to;  but,  it  clearly  appears  from  the 
briefs  of  appellant^s  counsel  that  they  claimed  to  have  made  a 
showing  within  some  subdivision  of  the  statute,^^  and  that  the 
court  recognized  that  this  was  a  proper  construction  of  the 
statute,  and  that  this  might  be  done.  It  was  a  case  fully  illus- 
trative of  the  question  whether  in  case  of  concealment  of  the 
fiict  of  an  emphatic  expression  of  opinion  as  to  the  defendant's 
pr\  in  the  face  of  diligent  inquiry  on  voir  dire  examination, 
£-id  ignorance  of  the  defendant  and  of  his  counsel,  fully  shown 
bv  affidavits,  there  existed  any  ground  for  a  new  trial,  upon 
a  showing  by  affidavits,  there  being,  of  course,  no  ruling  on  a 
challenge  or  exception.  This  decision  was  expressly  overruled 
on  this  point  in  People  v.  Fair,**  which  was  followed  in  two 
other  cases.*^    In  the  Fair  ease  there  was  concealment  of  the 
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18  97  Cal.  171,   180,   31  Pac.   933. 
i»  132  CaL  631,  64  Pac.  1095,  noticed,  ante,  §  65. 
20  9  CaL  298. 

ii  Criminal  Practice  Act,   S  440;   Wood's   Digest,   304. 
W  43  CaL  137. 

23  People  V.  Mortimer,  46  CaL  114^  People  v.  Samuels,  66  Cal.  99, 
4  Pac.  1061, 
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juror's   bias,  no 

ation,  just  as  thi 
should  be  hold 
right  claimed  b 
dictum  in  a  lat( 
jurors  became  1 
not  admit  his  di 
presented  was  oi 
substantially  the 
preceding  cases, 
by  the  record  be 
sufficiently  serio 
son  the  judgmei 
yet  the  court,  pi 
had  been  othen 
wise,  saying:  "1 
can  the  sickness 
nSl  of  the  P 
prantcd  only  in 
of  the  section, 
if  at  all,  in  subd 
has  been  dec  idee 
press  ion  of  opin 
quite  a  stretch 
mental  conditioi 
tf  mplatcd  by  thi 
that  some  extroi 
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discovered  until 
short  of  re-estab 
case,  but  it  evii 
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seem  that  in  cas 
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trial  by  a  fair  a 
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general  interpre 
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ill  both  civil  and  criminal  cases  are  held  to  be  exclusive  of  all 
oihers ;  nor  can  the  power  of  the  legislature  to  exclude  all  other 
grounds  be  doubted,  since  the  right  to  a  new  trial  is  not  a  con- 
ititutional  right.     But,  when  that  is  conceded,  still  the  con- 
stitutional  question   is   not  answered.     There   is   no  material 
difference  between  a  judgment  of  conviction  or  the  rendition 
of  a  judgment  against  one  based  on  a  verdict  rendered  by  a 
jury,  some  components  of  which  are  incompetent,  or  which 
have  prejudged  the  case,  in  the  absence  of  knowledge  or  con- 
suit,  and  such  a  judgment  without  the  benefit  of  even  the 
form  of  a  jury  trial,  except  that  the  peril  to  the  pari;y  would 
be  less  with  a  trial  by  the  court,  in  the  entire  absence  of  such  a 
jury.    It  is  true  the  statute  gives  the  right  of  challenge — a 
method  of  tendering  an  issue  to  the  adverse  party  on  the 
qualifications  of  a  proposed  juror — but  in  case  of  concealed 
bias  or  other  disqualification,  it  is  absurd  to  hold  that  this  is 
an  adequate    substitute,  or  any  recompense  for  the  constitu- 
tional right  of  which  he  is  deprived.     And  yet,  such  is  the 
result  of  the  court's  decision  in  People  v.  Fair,  which  stands 
as  the  adjudicated  law  at  present,  in  the  state  of  California. 
It  will  be  observed  that  the  couri;  went  iurther  in  that  case 
than  to  say  that  disqualification  of  jurors  is  no  ground  for  a 
motion  for  new  trial.     It  said:  "The  jurors  should  undoubt- 
edly be  indifferent,  omni  majores  exception.     But  they  may 
not,  in  fact,  be  so;  and  if  not,  the  question  is,  at  what  time  in 
the  progress  of  the  case,  and  through  what  method  of  procedure, 
may  the  prisoner  be  heard  to  allege  that  fact.     Undoubtedly, 
if  the  fact  be  known  to  him,  and  he  make  it  appear  before  the 
juror  is  sworn,  he  may  interpose  a  challenge  for  cause.     But,  if 
the  prisoner  do  not  know  the  fact  of  disqualification,  or  know- 
ing it,  is  still  unable  to  establish  it  before  the  juror  is  sworn, 
ifhat  step  may  he  subsequently  take  to  avail  himself  of  the 
objection?    May  he  make  it  ground  of  a  motion  in  arrest  of 
judgment,  under  section  four  hundred  and  forty-two?     Cer- 
tainly not — no  one  pretends  that  he  could — ^because  the  statute 
itself  has  underi:aken  to  enumerate  the  grounds  upon  which 
the  judgment  may  be  arrested,  and  the  incompetency  of  a  juror 
not  being  one  of  these,  the  intention  to  exclude  that  and  all 
other  nonenuraerated    grounds   must   be   apparent.^'     That   a 
jury  tnal  cannot  be  entirely  waived  in  felony  cases  is  conceded 
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courts  on  either  side  of  the  controversy.  The  question  usually 
arises  where  after  the  trial  it  is  shown  that  one  or  more  of  the 
jurors  was  dipijualified,  and  the  party  asking  relief  from  the 
verdict  or  judgment  has  neglected  to  exercise  the  right  to 
challenge  for  cause. 

The  defendant  in  a  criminal  case  is  entitled  to  have  all  the 
formalities  observed  that  are  prescribed  by  law  for  the  summon- 
ing, drawing,  and  impaneling  of  the  jury,  and  if  any  omission 
or  irregularity  in  that  respect  occurs,  he  is  entitled  to  have  the 
same  corrected,  and  if  not  so  corrected  upon  its  being  pointed 
out  by  the  defendant,  it  is  error.  But  a  party  will  not  be 
permitted  to  take  the  chances  of  a  trial  before  a  jury  that  he 
knows  has  not  been  impaneled  in  strict  conformity  to  law,  and, 
after  an  adverse  verdict,  move  to  set  it  aside  on  account  of  an 
irregularity  that  he  can  fairly  be  deemed  to  have  assented  to.** 
It  was  held  in  an  early  California  case  that  irregularity  consist- 
ing in  the  disqualification  of  a  juror,  the  subject  of  a  challenge 
could  not  be  made  available  in  the  first  instance  on  motion  for 
new  trial,  the  court  saying:  "The  defendants  might  have  ex- 
amined him  on  the  subject  and  eiercised  their  right  of  chal- 
louge,  liefore  he  was  sworn,  but  having  failed  to  do  this,  they 
must  suiTer  the  consequences  of  their  own  neglect,"**  In  State 
V.  Powers,'*  the  prisoner's  counsel  had  discovered  after  the  re- 
turn of  a  verdict  of  guilty  in  a  capital  case  that  one  of  the 
jurors  had  been,  some  years  before,  convicted  of  a  crime  involv- 
ing moral  turpitude,  and  this  was  held  no  ground  for  a  new 
trial.  In  this  case  the  court,  per  Waldo,  J.,  reviews  the  au- 
thorities and  declares  without  exception  or  tjualification  that 
the  failure  to  challenge  when  the  juror  presents  himself  to  ba 
sworn  is  a  waiver  of  the  objection  without  reference  to  the 
question  of  knowledge,  prior  to  the  verdict  of  the  disqualifica- 

!B  People  V.  Chung  Lit,  17  Cal.  321;  People  v.  Bomero,  18  CaL 
8!!;  People  v.  HohertJ",  6  Cal.  215;  People  v.  McOangill,  41  CaL  430; 
l.awrenfe  v.  Collier,  1  Cal.  37;  Territory  v.  Hart,  7  Mont,  58.  U 
Pac.  768;  Territory  v.  Harding,  6  Mont.  326,  12  Psc.  750;  Lum  v. 
State,  11  Tpx.  App.  483;  Prcstiury  v.  Commonweal tli,  9  Dana,  203; 
f^tnte  V.  Elliott,  45  Iowa,  487;  Benton  v.  State,  30  Ark.  340-344; 
i:rwin  V.  State,  29  Ohio  St.  190,  23  Am.  Hep.  733. 

211   People   v.   Chung   Lit,    17    Cal.   322. 

30   JO  Or.   145,  45  Am.  Kep.   138. 
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learned  justice  teviews  many  authorities,  federal,  state  and 
English,  and  shows  that  the  conclusion  which  he  reaches  was 
the  view  entertained  at  common  law  as  well  as  under  our  :.on- 
stitutjonal  systems,  and  points  out  the  dangers  attending  a 
recognition  of  a  contrary  rule.  In  State  t.  Marks,**  the  court, 
under  a  statute  similar  to  that  of  California,  took  this  view, 
upon  authority  of  the  California  cases  already  cited,  but  ap- 
pears to  have  been  unwilling  to  rest  its  decision  finally  and  ab- 
solutely upon  the  ground  that  disqualification  of  jurors  was  not 
specified  as  one  of  the  grounds  for  new  trial,  and  saw  fit  to 
fortify  the  decision  by  calling  attention  to  the  fact  that  it  was 
incumbent  upon  the  defendant  to  show,  by  affidavit  or  other- 
wise, that  the  objection  was  unknown  to  him  or  his  counsel 
at  the  time  the  jury  was  impaneled.  But  some  of  the  courts 
which  hold  that  there  cannot  be  a  waiver  by  implication,  make 
a  distinction  between  mere  arbitrary  or  statutory,  and  absolute 
or  natural  disqualification.  Absolute  disqualification  aa  used 
above,  means  natural  defect,  or  physical  or  mental  incapacity 
to  fairly  and  intelligently  hear  and  determine  the  issues.  Its 
meaning  will  be  readily  seen  by  a  glance  at  the  grounds  for 

Bnd  wo  are  bound  by  tbera,  why  look  into  doubtful  decisiom  of 
fiater  states.  Notbing  has  been  settled  for  centuries  in  England, 
than  that  after  a  juror  u  once  awoin,  he  cannot  be  eballenged  for  ' 
any  pre-ezieting  cause.  1  Inat.  15Sa,  3  Vin.  Abr.,  E.  11,  p.  764, 
Velverton  Bep.  £40,  2  Hawk.,  o.  43,  premiHes  it  to  be  a  aettled  point 
of  practice  'that  no  juror  can  be  challenged,  either  by  the  king 
or  priBoner,  without  consent,  after  he  has  been  snom,  unless  it 
he  tor  some  cause  which  happened  since  be  was  sworn.'  It  would 
be  most  dangerous  to  pursue  a  diSerent  practice.  It  is  admitted 
that  if  the  defendant  had  knowledge  of  the  objection  before  the 
juror  was  sworn,  then  he  could  not  after  be  permitted  to  take 
advantage  of  it.  Of  this  want  of  knowledge  what  evidence  hai 
the  eourtt  The  affidavit  of  a  convicted  felon— proof  always  to  be 
had,  when  deemed  neceuary.  It  is  said  the  want  of  knowledge  is 
an  exception  to  the  general  rule.  This  ie  a  mistake.  The  caose 
cf  WatBon  in  Yelverton  was  this  very  caae,  whero  the  exception 
was  discovered  after  the  jury  was  sworn,  and  the  court  declared 
it  within  the  general  rule.'  "  See,  also,  State  v.  Davis,  SO  N.  C. 
412;  George  v.  State,  39  Miss.  670,  690;  State  v.  Quarrel,  2  Bay, 
ISO,  1  Am.  Dec.  637;  State  v.  Fisber,  2  Nott  &  McC.  261.  But  a 
different  doctrine  now  prevails  in  Tennessee.  See  caaes  presently 
noted  in  this  section. 

SZ  15  Or.  33,  13  Fac  614. 
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clialli'iige,  some  of  which,  being  ignored,  would,  according  to 
tile  viBffs  of  the  courts  now  under  consideration,  be  a  violation 
of  the  constitutional  principle,  guaranteeing  the  right  of  trial 
bv  jurr.  For  instance,  though  a  juror  may  not  be  a  resident 
of  the  Efate,  or  of  the  United  States,  or  be  an  ex-convict,  he 
rould  not  for  that  reason  alone,  and  in  the  absence  of  the 
ftafute,  be  incapacitated  from  fully  performing  the  duties  of  a 
jnror.  A  leading  case  on  this  subject  is  State  t.  Jackson.^ 
In  that  case  two  of  the  jurors  had  participated  in  the  Civil 
War  afrainst  the  federal  government,  and  not  having  had  their 
di;abihties  removed,  were  not  electors  of  the  state  of  Kansas. 
The  court  construed  this  to  be  a  disqualification  as  jurors 
under  the  Kansas  statute,  and  would  have  been  a  ground  for 
ifiailonpe  had  one  been  interposed.  But  the  court  reasoned: 
''.\i  before  stated,  the  fact  that  said  jurors  were  not  electors 
'■as  not  a  positive  and  absolute  disqualification  to  them  to 
«rte  as  jurors,  but  only  a  ground  for  challenge.  If  it  were 
pi-itive  disqualification,  then  the  trial  would  have  been  a 
nullity— precisely  the  same  aa  though  it  had  been  had  before 
ten  men  only ;  and  if  the  verdict  bad  been  in  favor  of  the 
dcfi'ndant,  the  state  might  have  treated  the  verdict  as  no  ver- 
iid,  and  put  the  defendant  upon  trial  again  for  the  defense 
charged  against  him.  We  suppose  that  no  one  will  claim  that 
this  could  be  done.  The  fact  that  said  two  jurors  were  not 
electors  could  not  have  prejudiced  any  of  the  aubiitantial  rights 
of  the  defendant.  Undoubtedly  they  tried  the  case  as  fairly 
>nd  impartially  as  though  they  had  been  electors.  If  the  dis- 
qualification of  the  jurors  had  been  such  as  would  have  preju- 
diced any  of  the  substantial  rights  of  the  defendant  it  might 
be  the  defendant  would  have  a  right  to  a  new  trial  because  of 
such  disqualification."  The  court  here  intimates  that  a  bona 
fi'ie  attempt  to  ascertain  the  statutory  disqualification  might 
aroid  the  implied  waiver.  This  ia  saying  in  another  form, 
'hat  has  been  so  often  decided,  that  diligence  must  be  shown, 
ot  that  the  irregularity  occurred  in  spite  of  reasonable  diligence. 
According  to  these  decisions  no  statute  or  court  can  sanction 
or  validate  an  implied  waiver  of  an  irregularity  of  such  serious 
"nport  aa  to  substantially  deprive  the  party  of  a  trial  by  a  con- 
Etilutional  or  common-law  jury  of  twelve  men.  And,  from  this, 

>I  27  Eu.  6S1,   41   Am.  B«p.   421. 
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the  argument  proceeds  thus:  A  trial  before  a  juror  who  has  a 
confirmed  biae  violates  the  spirit  of  the  constitutional  guaranty ; 
and  a  trial  before  an  imbecile  violates  its  letter  as  well  as  its 
spirit.  There  is  positive  peril  to  the  party  against  whom  the  pre- 
judice exista  in  the  mind  of  the  juror,  and  there  is  potential  peril 
where  the  powers  of  perception  and  discrimination  are  absent 
from  the  jury,  or  from  a  part  of  it.  This  was  well  expressed 
by  Justice  Douglas  in  a  case  of  bias,  as  follows:  "It  would  l>e 
difficult  for  anyone,  in  the  fullness  and  freshness  of  our  lan- 
guage, to  select  or  invent  forms  of  expression  which  would  more 
clearly  and  emphatically  convey  a  firm  conviction  of  guilt,  and 
at  the  same  time  preclude  all  hope  or  possibility  of  escape  on 
the  part  of  the  prisoner.  They  furnish  a  strong  case,  and  bring 
it  fully  within  the  authorities  cited,  and  hence  establish  the 
incompetency  of  the  juror.  Can  it  be  insisted  that  the  juror 
was  impartial;  that  he  possessed  that  moral  perception,  that 
sense  of  justice,  the  integrity  of  character  which  would  qualify 
him  to  pass  upon  the  life  of  a  feliow-citizen  ?  It  presents  the 
revolting  spectacle  of  a  deep-seated  malice,  concealed  under  the 
sacred  garb  of  friendship,  destroying  its  victim  by  adding 
treachery  to  perjury.  It  is  wholly  immaterial  for  the  purposes 
of  this  motion,  whether  the  prisoner  be  guilty  or  innocent ; 
law,  justice,  humanity,  forbid  that  he  should  be  deprived  of 
his  life  by  such  means,  and  by  a  jury  thus  constituted."**  In 
McLain  v.  State,*"  the  court  said  in  the  course  of  the 
opinion :  "A  trial  before  a  prejudiced  jury,  or  composed  of  men 
who  had  already  prejudged  the  case,  is  a  mere  mockery  of 
justice."  And  later,  in  the  same  state,  it  was  held  that  a 
mere  arbitrary  disqualification,  in  that  instance,  having  served 
on  another  jury  within  two  years,  the  juror  having  stated  on 
his  voir  dire  that  he  had  not  served,  was  ground  for  a  new 
trial.^  That  a  distinction  is  made  by  the  Texas  court  be- 
tween arbitrary  and  natural  or  actual  disqualification  is  seen 
by  a  glance  at  recent  decisions.     In  one  ease,"  it  waa  held 

a*  SellerH  v.  People,  3  Seam.   (IIL)  412. 

3B  10   Yerg.    (Tenn.)   241,   31   Am.   Dec.   573. 

30  Endowment  Rank   etc.   v.   Steele,   107   Tann.   1,  63   S.  W.   1126. 

37  Mays  V.  State,  36  Tex.  Cr.  Eep.  437,  37  S.  W.  721.  The  same 
view  prevails  in  West  VirRinia:  Beck  v.  Thompson,  31  W.  Va,  45», 
13   Am.   St.   Eep.    870,    7   8.    E.   Ul. 
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be  tried;  if  it  appear  that  such  opinion 
u  the  mind  of  the  juror."  Id  the  opinion 
conBtitution  of  the  TJnited  States  provides 
hall  be  allowed  an  'impartial  trial  by  a 

by  appellant  that  the  juror  Douglae  had 

before  the  trial,  which  would  have  dis- 
leing  a  juryman  in  the  cause,  and  been 
allenge  for  cause,  had  he  known  the  true 
.  however,  shown  that  the  juror  testified 
he  had,  at  the  time  he  was  so  examined, 
a  previous  statements;  that  he  had  no 
idice  toward  the  defendant."  And  after 
liscussing  principles  the  court  continued: 

principles,  and  others  consulted  in  this 

opinion  that  Henry  Douglas  was  not  a 
ial  juror;  and  as  to  the  question  whether 
:  duties  in  calling  said  juror  and  ezamin< 
lot,  we  express  no  opinion,  but  conclude 
wing  in  the  cause,  the  juror  did  not  show 

juryman  as  is  contemplated  by  the  law. 

the  judgment  and  remand  the  cause  for 

y,  where  the  statutes  governing  new  trials 
rts  to  specified  grounds,  a  case  came  be- 
irt  presenting  the  following  interesting 
■  case,  a  juror  in  his  voir  dire  stated  that 
fied  opinion  of  defendant's  guilt  or  inno- 
such  as  would  control  him  in  arriving  at 
he  had  no  prejudice  against  defendant. 
3  shown  that  prior  to  the  trial  the  juror 
t  that  "there  are  so  many  married  men 
J  characters,  and  single  men  will  get 
the  best  of  them,  and  their  hnsbands  will 
he  didn't  believe  in  it;  and  that  from 
nd  reed  about  the  case,  he  was  satisfied 
^ilty.  It  appeared  that  defendant  did 
until  after  the  trial.  It  was  held  that 
ified,  and  that  the  showing  was  snfBcient 
nt  to  a  new  trial.**    This  question  doea 

y    (Aris.),   32    Pac.    IM. 
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defendant  was  "not  justified  in  killing"  the  deceased;  that  he 
had  been  fully  examined  on  voir  dire,  and  had  stated  under 
oath  that  he  was  without  bias  or  prejudice,  and  that  the  state- 
ment wae  not  known  to  counsel  until  after  rendition  of  the 
verdict.^  In  the  federal  courts,  where  there  are  no  statu- 
tory restrictions  or  limitations  upon  the  exercise  of  the  juris- 
diction, new  trials  are  freely  granted  for  this  cause.  Thus, 
where  in  a  case  on  conflicting  and  voluminous  testimony,  it 
appeared  that  one  of  the  jurors  had  prejudged  the  case,  and 
concealed  that  fact  from  the  defeated  party,  it  was  held  a  new 
trial  should  be  granted.**  And  it  appears  to  be  well  estab- 
lished that  new  trial  is  a  permissible  remedy  in  such  cases  in 
Illinois,**  Georgia,*'  Arkansas,**  Louisiana,*'  and  Vermont.** 

§  71.    Farther  ai  to  dili^nce. 

Of  course  in  states  where  concealed  disqualification  of  n 
juror  is  no  ground  for  new  trial  there  is,  in  this  connection  no 
question  as  to  diligence  or  the  lack  of  it.  And  where  the  more 
lenient,  or  '*minority"  view  prevails,  there  are  naturally 
some  divergencies  as  to  what  constitutes  a  sufBcient  showing 
of  diligence  in  order  to  avoid  the  implication  of  waiver  of  the 
disqualification.  But,  generally,  it  may  be  stated  that  the  law 
imposes  upon  the  parties  to  an  action  the  duty  of  making  strict 
inquiry  into  the  qualifications  of  those  summoned  as  jurors, 
and  imputes  to  them  knowledge  of  any  of  the  disqualifications 
specified  in  the  statute;  and  such  presumption  continues  until 

IS  Jeffrieo  v.  SUt«,  74  Miss.  67S,  21  South.  526.  See  Qeorge  v. 
State,  39  Uiss.  501,  alw   ease  ot  bias. 

*»  HTmaii  V.  Sames,  41  Fed.  676.  See,  alio,  United  States  v. 
ChriBtenseo,  7  Utah,  29,  2i  Pae.  618;  CbartE  v.  Territorjr  (Ariz.), 
82  Pac.   166. 

so  Bjen  V.  Mt.  Vembn,  77  III.  470.  See,  also.  West  Chicago 
St.  By.  Co.  V.  Hubake,  82  111.  App.  404,  holding  concealed  preju- 
dice agaioHt  counsel  for  losing  p&rtj  warranted  a  new  trial. 

SI  See  Ifyeri  v.  State,  97  Ga.  76,  25  B.  E.  252;  Mize  v.  Americas 
Mfg.  etc.  Co.,  109  Oa.  359,   34  S.   E.  583. 

B2  Uejrer   v.    State,    19    Ark.    163. 

G3  State  T.  Whiteside,  40  La.  Ann.  352,  21  Soutli.  S40;  State  v. 
Glron,  52  La.  Ann.  491,  26  South.  985;  State  v.  Harper,  51  La.  Ann. 
163,  72  Am.  St.  Bep.  454,  24  South.  796. 

54  Biehards  v.  Moore,  60  Vt.  449,  15  Ad.  119. 
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the  contrary  is  made  to  clearly  appear,  together  with  a  showing 
to  the  satisfaction  of  the  court  that  the  want  of  Itnowledge  ex- 
iiis  in  spite  of  the  use  of  reasonable  diligence  to  acquire 
knowledge  of  the  facts  bearing  on  the  question.""  Whether 
the  standard  of  diligence  varies  in  different  cases,  or  the  acts 
required  to  reach  such  standard  vary,  is  immaterial.  The 
rourts  have  in  particular  cases,  or  particular  groups  of  ea?es, 
decided  what  did,  in  view  of  the  environment,  constitute  dili- 
gence, sufficient  to  meet  the  imputation  of  prior  knowledge 
and  the  implication  of  waiver,  and  what  omissions  were  fatal 
to  the  showing  of  diligence. "** 

In  Faville  v.  Shehan,*^  where  one  of  the  jurors  trying  the 
cause  was  a  nonresident  of  the  state,  and  the  fact  was  not 
known  until  after  the  verdict,  the  appellate  court,  in  affirming 
the  order,  said :  "Neither  party  knew  that  the  ]uror  was  not  an 
elector  of  the  state,  and  he  was  not  examined  upon  this  point 
at  to  hia  qualifications.  We  think  the  rule  is  well  settled  that 
when  a  party  in  a  civil  case  accepts  a  juror  without  examina- 
tion as  to  his  qualifications,  he  waives  objections  on  account  of 
want  of  quaUfications  of  the  juror,  discovered  afterward." 
And  in  Wassum  v.  Feeney,"®  the  court  said:  "The  juror  in 

«6  Glover  v.  Woolsey,  Dud.  (Ga.)  69;  Beady  v.  MancbcBter 
Cwlight  Co.,  67  N.  H.  147,  68  Am.  St.  Bep.  642,  36  Atl.  878;  Buck 
f.  Hugbes,  127  Ind.  46,  26  N.  E.  558.  ■Where,  bowever,  more  than 
tttft  jeain  had  elapsed  between  the  first  and  the  second  trial,  anil 
cnl]'  one  of  the  counsel  present  at  the  first  trial  was  present  at  the 
Hcood,  it  was  held  that  this  waa  a  sufficient  rebuttal  of  the  presump- 
tion; Williams  v,   McGrade,   18  Minn.   87. 

'*  F(rr  requirements  ai  to  diligence,  see,  generally,  Moore  t, 
farmers'  etc  Assn.,  107  Ga.  199,  33  S.  E.  65;  Kinneberg  v.  Kinne- 
hfrg,  S  N.  Dak.  311,  79  N.  W.  337,  a  case  of  misconduct  of  jury; 
Mew  V.   Bailway   Co.,   55   8.   C.    90,   32   8.    E.    828. 

Sil«uc«  of  JnrOT.— Wbere  a  juror  remained  silent  as  to  a  relation- 
Ebzp  existing  with  the  plaintiS  when  questioned  on  his  voir  dire, 
n&  the  defendant  believing  such  silence  meant  that  there  waa  no 
rpUtinnship,  failed  to  discover  the  fact  until  after  the  trial,  when 
it  first  came  to  his  knowledge,  it  was  held  that  there  was  no  neg- 
li|!Piice  in  failing  to  discover  such  fact  and  that  it  was  error  to 
rftuiB  a  new  trial  therefor;  Teias  &  P.  By.  Co.  v.  Elliott,  22  Ter. 
ti'.  App.   31,   54   8.    W.   410. 

»'  6S  Iowa,  244,  26  N.  W.  133.  To  same  effect.  Smith  v.  State, 
is  Ark.  132,   43   Am.   St.  Rcp^   20,   26   S.  W.   712. 

Es  121   Mass.    93,    23   Am.   Bep.   253. 
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question  being  under  twenty-one  years  of  age,  was  not  qualified 
as  the  Btatutes  require.  But  his  name  being  upon  the  list  of 
jurors  returned  and  impaneled  the  defendant  had  the  oppor- 
tunity by  proper  inquiry,  of  ascertaining  any  grounda  of  ob- 
jection to  him,  and  might  have  challenged  him  before  the  trial 
began.  When  a  party  has  had  an  opportunity  to  challenge, 
no  disqualification  of  a  juror  entitles  him  to  a  new  trial  after 
the  verdict." 

In  Craig  r.  Elliot,"  where  one  of  the  jurors  had  been  on 
a  former  jury  in  a  trial  between  the  same  parties,  urged  as 
ground  for  a  new  trial,  the  court  said;  "With  respect  to  the 
third  ground  for  a  new  trial,  it  need  only  be  remarked  that  al- 
though one  of  the  jurors  of  the  former  jury  appears  to  have 
been  upon  the  latter  jury  also,  for  aught  that  appears  upon 
the  second,  the  appellant  may  have  known  the  fact  before  the 
latter  jury  was  sworn,  and  if  so  he  should  have  made  his  ob- 
jection by  challenge,  but  having  failed  to  do  so,  a  new  trial  for 
that  cause  ought  not  to  be  awarded."  And  the  party  must  use 
the  means  provided  by  law  for  ascertaining  the  qualifications  of 
jurors,  and  if  he  fail  to  do  so,  he  is  not  entitled  to  a  new  trial 
on  account  of  tbe  bias  of  a  juror,  although  ignorant  of  its  ex- 
ieteuce  until  after  the  trial. *"' 

The  ignorance  of  the  party  as  to  the  existence  of  the  dis- 
qualifying fact,  until  after  the  trial  roust  be  clearly  shown,** 
and  not  only  that,  but  it  must  also  be  shown  that  hie  counsel 
had  no  knowledge  on  the  subject.®*  The  whole  question  of 
imputed  knowledge  of  disqualifying  facts,  and  of  diligence  re- 
quired, may  be  thus  epitomized:  To  entitle  a  party  as  of 
right  to  a  new  trial  on  the  ground  of  concealed  disqualification 
of  a  juror,  he  must  show  afErmatively,  (1)  the  fact  of  such 
disqualification;  (3)  that  it  was  unknown  to  himself  or  his 
counsel  until  after  verdict;  (3)  that  the  juror  was  questioned 
as  to  that  particular  subject  on  his  voir  dire,  and  answered 
falsely. 

ss  4  Bibb  (Ky.),  272.  To  same  effect,  Fitzpatrick  v.  Harria,  16 
B.  Men.    (Ky.)    563. 

BO  State  V.  Robertaon,  S4  3.  C.  117,  31  S.  E.  868. 

fli  State  T.  Beady,  44  Kan.  697,  700,  26  Pac.  68;  Orottksn  r. 
State,   70  Wis.   462,  36   N.   W.   31. 

SS  Edmondflon  v.  Wallace,  20  Oa.  663;  State  v.  Naah,  45  La.  Ann. 
1137,   13   South.   732,  734. 
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§  73.  Party  not  prejudiced  by  failure  to  exhantt  peremptoiy 
chaHtagtt. 
It  is  a  rule,  where  error  in  roling  on  a  challenge  ia  relied 
upon  as  ground  for  a  new  trial  or  reversal,  that,  in  order  that 
the  exception  may  avail  the  party,  he  must  resort  to  a  per- 
emptory challenge  to  get  rid  of  the  juror  thus  unsuccesatally 
challenged,  and  it  must  also  appeor  that  all  his  peremptory 
challenges  were  exhausted  before  the  jury  was  completed. 
This  is  required  in  order  to  avoid  the  implication  of  waiver 
of  the  error.*^  But,  in  the  absence  of  authority  on  the  point, 
it  is  suggested  that  the  reason  for  this  rule  is  absent  in  case 
of  concealed  disqualification.  There  can  be  no  waiver  in  the 
absence  of  knowledge,  or,  at  least,  of  presumptive  knowledge. 

§  74.    What  amounts  to  expression  of  opinion  aa  to  meritB. 

The  question  of  what  amounts  to  sufficient  proof  of  dis- 
qualification, is  one  of  evidence,  elsewhere  considered  at  some 
length.''*  It  has  been  already  pointed  out,  however,  that  in 
some  states  there  are  statutes  which  exercise  a  controlling  in- 
fluence as  to  the  proof,®*  and  in  several  preceding  sections 
facts  held  to  constitute  expressions  of  definite  opinions  on  the 
merits  of  illustrative  cases  have  been  necessarily  stated. 

§  75.    Subatitntion  of  jnror  not  lammoned. 

Where  some  prejudice,  actual  or  inferential,  must  appear,  to 
entitle  the  party  to  a  new  trial,  or  reversal,  ae  in  California 
and  in  all  states  where  it  is  provided  by  statute  that  objections 
to  the  array,  or  panel,  must  be  taken  before  the  jurors  are 
sworn,  the  placing  of  a  person  on  the  jury  through  mistake  or 
oversight  of  the  juror,  or  so  permitting  it  to  be  done,  while 
an  irregularity,  yet  would  he  no  ground  for  a  new  triaL'* 
New  trials  have  been  frequently  granted,  however,  in  Penn- 
sylvania for  that  cause,'*     But,  it  would  seem  that  where  a 

AT  See  post,  II  6TT,  672,  675. 

es  See    post,    ||    406-411. 

«•  Bee   ante,    |    TO. 

TO  See  Tolbert  v.  State,  71  Miss.  179,  42  Am.  St.  Bep.  454,  14 
South.  462;  Burns  v.   State,  80  Oa.   544,  7  S.  E.  88. 

Tl  See  Jejorek  v.  Borough  of  Nanticoke,  9  Knlp  (Pa.),  501; 
Heiter  v.  Kaufman,  20  Pa.  Co.  Ct.  Bep.  108;  First  Nat.  Bank  v. 
Ahlera,  20  Pa.  Co.  Ct.  Kep.  505;  Comuionwealth  v.  Batuvin,  34  Pa. 
Co.  Ct.  Bep.  181. 
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extreme  case"  tlum  that  of  one  or  more  jurors  going  on  the 
jury  with  a  settled  bias.  A  party  has,  at  least,  an  equal 
chance  with  an  insane  juror  or  one  disabled  or  distracted  by 
reason  of  illness,  but  he  usually  has  no  chance  with  one  who 
has  prejudged  his  case  and  concealed  it  for  the  purpose,  usually, 
of  serving  on  the  particular  jury. 

This  ground  for  a  new  trial  might,  upon  first  impression,  ap- 
pear to  be  a  more  proper  subject  for  consideration  under  the 
head  of  accident;  but,  that  term,  in  legal  sense,  has  special 
relation  to  parties,  while  whatever  intervenes  to  afiEect  the 
conduct  or  condition  of  the  jury,  so  as  to  interfere  with  their 
proper  and  intelligent  performance  of  the  duties  assigned  to 
them,  constitutes  simply  an  irregularity. 

g  77.    £zhattstion  of  juror. 

It  was  held  in  one  case  that  where  it  appeared  that  a  verdict 
of  guilty  of  fcurder  in  the  first  degree  was  obtained  through 
physical  eshaustion  of  a  juror,  who  indicated  that  the  verdict 
was  not  of  his  conscience,  the  court  should  grant  a  new  trial." 
But  the  abuses  to  which  a  recognition  of  that  as  a  ground  for 
new  trial  would  lead  obviously  forbids  the  adoption  of  any  gen- 
eral rule  in  harmony  with  that  decision.'* 

§  78.    With  reference  to  Terdicti. 

Mere  informalities  of  verdicts,  which  are  subject  to  clerical 
correction  under  the  direction  of  the  court,  are  not  referable 
to  this  head ;  but  those  of  more  serious  import,  in  case  they  are 
not  corrected  by  the  court  in  the  exercise  of  its  power  herein 
become  irregularities  of  the  court."  If  the  defect  inheres  in 
the  verdict,  the  meaning  of  which  expression  is  elsewhere  ex- 
plained, it  usually  becomes  a  verdict  against  law.'*  But  aside 
from  defects  apparent  upon  the  face  of  the  verdict,  or  as  com- 
pared with  the  issues,  there  may  be  an  irregularity,  or  depart- 

7S  Commonwealth   v.   Lots,  10  En)p    (Pa.),   £31. 

T9  See  State  v.  Griffin,  71  Iowa,  372,  32  N.  W.  447,  whore  it  wM 
held  that  a  new  trial  sbonld  Dot  be  grantsd  because  a  liek  juror 
aneDtad  to  a  verdict,  DOt  because  he  waa  convinced  hj  the  evidence 
of  the  guilt  of  the  defeudaut,  but  becanee  of  hia  desire,  owing  to 
his  sickness,   to  be   released   from   the  jnrjroom. 

TT  See   ante,    chapter    4. 

18  See    post,    H    250-:;Sl. 
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nre  from  statutory  or  established  procedure  in  the  manner  of 
rnuming  the  verdict  which  is  an  irregularity  of  the  jury.  For 
initance,  a  jury  cannot  return  a  sealed  verdict  in  a  criminal 
tase,  even  under  the  court's  direction,  and  if  that  course  is 
ai'ipled,  a  new  trial  should  be  granted.™  Primarily,  this 
'ijiiM  be  an  irregularity  of  the  court;  but  it  is  also  an  irregu- 
britr  of  the  jury,  in  proof  of  which  it  ie  only  necessary  to  sup- 
p-x  a  case  in  which  it  is  done  without  sanction  of  the  court. 

A  defective  verdict  can  only  be  amended  by  the  jury  under 
djrcttion  of  the  court.  Where  in  an  action  of  claim  and  deliv- 
*rv  the  jury,  in  rendering  a  verdict  for  the  plaintiff,  failed  to 
it'i  the  Talue  of  the  property,  it  was  held  that  it  was  not  helped 
tj  the  fact  that  the  phonographic  reporter  noted  in  his  report 
of  the  proceedings  in  the  case  "that  the  jury  retired,  and  sub- 
Hoafntly  returned  into  court  with  a  verdict  in  favor  of  plain- 
tif,  filing  the  value  of  the  property  at  five  hundred  .dollars." 
In  delivering  the  opinion  the  court  said :  "The  judgment  is  also 
frrfineous,  because  it  is  founded  upon  an  informal  and  incom- 
rlte  verdict    The  verdict  was  informal  and  insufficient  in 

ihi  it  did  not  find  the  value  of  the  property The  court 

^ad  the  power  to  have  it  corrected ;  for  the  law  made  it  his 
^«T  to  call  the  attention  of  the.  jury  to  the  fact  that  their  ver- 
"■■^rt  «as  insufficient,  and  to  advise  them  in  what  it  needed  to 
i*  corrected.  The  correction  could  then  have  been  made  by 
tV  jury  in  the  presence  of  the  court,  or  they  could  have  re- 
i^W  to  further  consider  their  verdict  and  put  it  in  proper  form. 
T!:St  ras  not  done ;  and  the  court,  in  accepting  the  verdict  in 
iti  defective  form  and  pronouncing  judgment  upon  it,  assumed 
>*  a  fart  what  the  verdict  did  not  express,  and,  in  doing  so, 
ffl"dt-d  the  province  of  the  jury;  for  the  jury  alone  could  find 
ftt  ralue  of  the  property."** 

1 79.  Irregularity  withont  prejudice. 

It  is  obvious  that  an  irregularity,  whether  or  not  within  the 
r^rview  of  the  statute,  which  upon  its  face  is  harmless,  affords 

"»  St«e  T.  Anderson,  41   Minn,   104,   43  N.   W.   786. 

*•  Sieitart  T.  Taylor,  68  Cal.  5,  6,  8  Pac.  605.  Cltine,  Gorlick  v. 
F.-«'t,  62  Cal.  65;  Vanderford  v.  Foster,  82  Cal.  179.  See,  also, 
^^-'iimy  T.  Haggin,  56  Cal.  522;  Kelly  v.  MeKibben,  54  Cal. 
'^-'  bolding  that  a  verdict,  to  be  tbe  basis  for  a  judgment,  must 
«  tomplete  and   certain. 
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no  justification  for  setting  sside  the  rerdict  and  granting  a  new 
trial. 

The  misdescription  of  the  names  of  some  of  the  jurors  sum- 
moned to  try  the  cause  in  the  return  upon  the  yenire  is  not 
ground  for  a  new  trial  or  for  arresting  a  judgment.  And  a 
mere  dissimilarity  of  names,  which  may  rest  wholly  upon  a 
clerical  or  typographical  error,  without  any  showing  that  all 
the  jurors  who  sat  at  the  trial  were  not  actually  summoned,  is 
not  ground  for  reversal  of  a  judgment  of  conviction.^*  And 
it  was  held  a  case  of  harmless  irregularity,  where  a  juror  had 
an  officer  to  write  out  the  verdict  for  the  jury  after  the  jury 
had  agreed  upon  a  verdict  of  guilty.  It  was  an  irregularity — a 
disclosure  of  the  verdict  before  its  return;  but  without  evil 
intent  and  without  prejudice  to  the  defendant.^  On  the  same 
principle  it  was  held  no  ground  for  a  new  trial  that,  on  a 
trial  of  a  juror  for  actual  bias,  one  of  the  triers  appointed  was 
on  the  panel  of  the  jury  in  attendance  in  the  case.*"  So 
where  the  finding  of  the  jury  is  merely  advisory,  disqualifica- 
tion of  jurors  is  no  ground  for  new  triaL**  And  it  was  held 
no  ground  for  reversal  where  the  sworn  officer  in  charge  of  a 
retired  and  deliberating  jury  was  relieved  by  another  bailiS 
duly  Bwom  by  the  clerk  in  the,  court's  absence,  there  being  no 
evidence  that  the  jury  were  subjected  to  any  outside  influence.*" 

For  the  same  reason  of  trivial  character  of  the  irregularity 
it  is  held,  even  in  the  absence  of  statutes  requiring  the  objection 
to  be  made  before  the  swearing  of  the  jury,  that  a  new  trial 
will  not  be  granted  for  an  irregularity  in  drawing  jurors, 
where  the  defeated  party  is  not  shown  to  have  been  prejudiced 
thereby.®* 

81  People  T.  CBrien,  8S  Cal.  463,  26  Fae.  362. 
s»  Territory  v.  Bdie,  7  N.  Mbx.  183,  34  Pao.  46. 
B8  People  V.  VoU,  43  Cal.  166. 
t*  Sheets  v.  Bray,   125  lud.   33,  24  N.   E.   357. 
ss  Nicholson  V.  State,  38  Fla.  99,  20  South.  818. 
ss  Spragoe  v.  Biown,  21  B.  I.  329,  43  AtL  636;  Hargrore  v.  SUte 
(Tex.   Cr.   App.),  50   S.  W.   10I«. 
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SO.    General  principlea. 

HI,    UnfniT   TOnduct   lo   gain    advortage   in   BslecUn; 

82,    Undue  iotimac;  between  party   and  juror. 

93.    Treating  jurors. 

S4.    Entertaining  and  extending  hospitality  to  Jurori 

«.    ConTereation  about  case  between  party  and  jui 

«.    ConverBation  between   counsel   and   juror. 

87.    Trading  and  dealing  with  jurors  during  triaL 

Si.    Conduct  calculated  to  influence  juror». 

»9.    PirtJM  in  pari  delicto. 

W   Consisting    in    improper    deportment    of    couna 

Argument. 
91.    Comment   upon   failure   of   defendant   in   &   cri 

testify. 
a.    Bating  facta — Adding  to  eridenoe. 
93.    Unwarrantably  announcing  to  court  that  attem 

to  bribe   jury. 
9*.    Improper  conduct  in  examining  and  erossexami 
95.    Intereeted  officer  in  charge  of  jury. 
9fi.    Tampering  with,  and  keeping  from  the  trial  a 

97.  Suppreasing  and  concealing  evidence. 

98.  Knowingly  introducing  false  testimony. 

99.  Misleading    party    to    his    prejudice, 

100.  Fraud  practiced  in  matter  of  presenting  points  : 

101.  01  duty  of  counsel  to  call  matter  to  court't  a 

102.  Counsel  must  except  to  improper  conduct. 

I  SO.   Q«nenl  piinciplet. 

Various  actg  of  parties,  their  counsel  and  othei 
b«n  held  to  constitute  what  is  almost  invarial 
iht  decisions  "misconduct,"  the  statutory  name  o 
ever,  is  "irregularity."  It  might  be  difficult  to 
Ken  to  classify  all  of  Buch  irregularities.  Nearl 
ire  considered  with  reference  to  the  effect  they 
the  rerdict.  A  few  may  affect  the  decision  whe: 
bv  the  court  without  a  jury. 
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Misconduct,  which  would  entitle  a  party  to  a  new  trial  if 
tried  by  a  jury,  is  often  of  do  importance,  as  bearing  on  the 
rcBult,  where  the  trial  is  by  the  court  without  a  jury.  For  in- 
stance, a  statement  of  defendant's  counsel  to  a  witness  at  the 
trial,  to  the  effect  that  he  had  committed  "rank  perjury,"  in 
another  case  between  virtually  the  same  parties  in  the  ^me 
court,  was  held  not  to  entitle  the  adverse  party  to  a' new  trial, 
the  trial  being  by  the  court  without  a  jury.* 

No  distinction  is  made  in  statutes,  nor  was  any  made  at 
common  taw  between  misconduct  and  irregularity  of  parties 
when  presented  in  the  form  of  a  ground  for  new  trial,  nor  is 
there  any  reason  why  there  should  be  any.  The  law  does  not 
look  BO  much  to  the  manner  of  preventing  a  "fair  and  impar- 
tial trial,"  as  to  the  fact  that  it  has  been  prevented,  "Irregu- 
larity" is  the  statutory  term  used.  It  includes  wrong  conduct. 
All  misconduct  is  irregular;  but  there  may  be  an  irregularity 
of  a  party  or  his  attorney,  without  a  wrongful  act.  For  in- 
stance, where  a  remark  was  dropped  by  the  district  attorney 
in  the  presence  of  the  bailiff,  without  intending  that  it  should 
be  communicated  to  the  jury,  but  which  was  nevertheless  com- 
municated, it  was  held  ground  for  reversal  and  new  trial,  be- 
ing calculated  to  prejudice  the  jury."  In  such  case  the  inno- 
cence of  intent  is  not  a  satisfactory  answer  where  a  party  com- 
plains and  shows  a  probability  that  the  verdict  might  have 
been  influenced  to  some  extent  by  the  act  of  his  adversary. 

"Irregularity  on  the  part  of  the  party  charged,  or  of  the 
jury,  must  be  satisfactorily  proved  in  order  to  lay  the  foumia- 
tion  for  the  interposition  of  the  court;  but,  when  the  irregular 
conduct  is  established,  it  is  not  necessary  that  it  should  cer- 
tainly appear  that  it  influenced  the  jury.  In  that  state  of  the 
case  it  is  sufTicicnt  that  the  irregularity  appears  to  be  of  a 
character  that  it  might  have  affected  the  impartiality  of  the 

1  See  Spiro  t.  Nitkin,  7i  Conn.  208,  44  Atl.  IS. 

i  Brown  v.  State,  69  Miss.  398,  10  South.  STO.  See,  bIbo,  Burke 
V.  McDonald,  3  Idaho,  296,  2S  Fac  98,  where  new  trial  ordered, 
though  no  intention  to  act  improperly  apparent  and  no  ■honing 
of  actual  influence  on  the  verdict;  Cillej  v.  Bartlett,  IS  N.  H,  324, 
where  the  defendant,  in  the  presence  and  hearing  of  aeTeral  juron, 
declared  that  the  tcstimany  of  a  certain  witnesa  for  plaintiff  wa* 
falae,  althoagh  the  defendant  did  not  know  that  juroia  were  pteBeot, 
and  a  new  trial  was  granted. 
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form  as  to  good  or  bad  faith,  can  never  be  kno' 
than  as  their  verdict  indicates.  If  anything  is  t 
from  the  Terdict,  as  to  their  conclusion,  the  mt 
inference  is  that  they  attributed  to  counsel  good 
upon  this  line  of  reasoning,  the  better  the  motiv 
the  greater  reason  for  setting  aside  the  verdict 
courts  are  striving  to  ascertain  whether  the  dis 
thought  he  was  acting  in  the  strict  line  of  his  d 
wise,  the  defendant  though  perhaps  innocent  may 
long  term  of  imprisonment,  or  may  be  in  the  s 
gallows,  as  a  result,  not  of  what  the  district  attoi 
but  of  what  he  actually  did  or  said. 

Some  of  the  decisions,  are  to  the  effect  that  w 
to  the  nature  of  the  acta  constituting  the  attem] 
to  influence  the  jury,  the  mere  fact  appearing 

lacking  to  the  point,  we  are  prepared  to  say  that  ai 
on  the  part  at  the  pruBecuting  ofGcer  might  be  fouu 
acter  of  his  openiag  statement  to  the  jur7  as  to  : 
even  absolutely  demand  in  the  interests  of  justice, 
of  the  defendant.  The  principle  justifying  such  a 
outlined  in  People  v.  Wells,  100  Cal.  45fl,  34  Pac.  107 
lows  a  portion  of  the  opinion  in  which  the  court  ap 
excessive  stress  upon  the  question  of  good  or  bad 
prosecuting  officer,  as  follows:  "There  a  new  trial  f 
reason  of  the  action  of  the  district  attorney  in  men 
tain  queetions  of  various  witnesses,  the  answers  to 
not  being  admitted  by  the  court.  The  conclusion  of 
there  declared  because  it  was  evident  from  the  recoi 
torney  ia  asking  those  questions  was  acting  in  bad 
tempting  in  this  course  to  improperly  influence  the  j 
fendaat's  damage.  That  case  is  an  exceptional  oni 
but  not  in  its  law,  and  the  decision  is  eminently  s 
misconduct  existed  here  the  same  results  would  fol 
not  at  all  apparent  that  the  district  attorney  was 
faith  in  making  the  statements  to  which  objectioi 
is  not  even  clearly  apparent  that  his  position  as  t 
fcility  of  such  evidence  was  wrong  in  law.  As  a  eirc 
ing  to  show  the  guilt  of  the  defendant  npou  the  eha 
the  facts  evidencing  his  conduct  is  this  regard  bi 
force.  There  is  certainly  no  snch  palpable  wrong 
as  to  justify  the  conclusion  that  he  was  actuated  b; 
making  the  statements  here  under  consideration." 
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umpt  was  made  wairants  the  granting  of  a  new  trial. ^  Others, 
joing  to  the  other  extreme,  are  to  the  effect  that  the  party  al- 
leging the  attempt  must,  without  regard  to  the  nature  of  the- 
8rt  constituting  the  attempt,  show,  in  addition,  that  the  attempt 
rv^ulk'd  in  some  injury  or  prejudice.*  Neither  of  these  proposi- 
li'ins  is  correct.  On  the  one  hand,  no  mere  act  of  a  party 
cv;i]encing  an  intention  to  unfairly  influence  the  jury  will  jua- 
tifr  a  court  in  setting  aside  a  verdict  in  favor  of  his  adversary, 
wV-s  the  act  done  was  calculated  to  have  that  effect.  On  the 
ot!iw  hand  the  court  should  look  at  prohahiljtios  alone.  It 
rartlj-  is  the  case  that  any  actuaj  injury  or  prejudice  can  be 
fhoRTL  All  that  courts  can  require  of  the  losing  party — all  that 
ii  rtquired,  and  it  is  so  held,  in  a  majority  of  well -con  side  red 
Ci^fs — b  that  some  act  or  conduct  of  the  successful  party  be 
fbown  which  might  have  influenced  one  or  more  jurors  in  his 
fivor.    And  where  such  act  is  shown  the  intention  of  the  of- 

'  The  virtuous  iodiKnatioii  of  judgeB,  sitting  in  review,  has  aome- 
i-mn  int  to  verbal  excesses  in  passing  Vfoa  tbe  reprehensible  ci-a- 
'iuct  of  parties.  The  same  judges  would  perbapa  be  among  the 
fif!t  to  reject  all  rhetorical  eiceBses  if  emploved  in  pasaing  on  other 
<]uen!on9.  Id  some  instances  it  has  appeared  as  if  the  mere  pun- 
i.'bintDt  of  the  oCFending  part^  were  a  sufficient  reason  for  grant- 
ee a  new  trial.  Thus,  in  a  case  where,  previous  to  the  trial, 
tti«  party  in  whose  favor  tbe  verdict  was  afterward  rendered, 
tougbt  the  Hocietj  of  a  juror,  and  sought  to  impress  his  mind 
»itb  the  justice  of  his  claim,  the  court,  in  deciding  that  this  was 
(uSioieat  cause  for  setting  aside  the  verdict,  said:  "It  is  insisted 
■bit  ibe  juror  was  not  in  fact  iDBuenced,  and  that  justice  has  been 
■lone  between  the  parties.  It  may  be  so;  but  it  may  be  useful  to 
tbe  party  to  learn  that  a  good  cause  may  be  injured,  but  cannot 
t*  promoted,  by  conduct  of  this  sort,  and  to  tbe  public  generally 
to  know  that  it  will  be  tolerated  in  no  ca«e  whatever"!  Cottle  v. 
tMtle,  e  GreenL   140. 

s  Kinna  v.  Horn,  1  Mont.  597.  Affirmed  in  Higley  v.  Gilmer, 
3  UoDt.  43S.  In  this  case  the  court  affirmed  the  doctrine  of  the 
ffs  (ase  and  said:  "It  was  held  [referring  to  Kinna  v.  Hi.rn] 
i^^l  it  did  not  appear  that  the  Irregularities  affected  the  verdict 
"[  the  jury;  that  this  court,  in  the  absence  of  proof  thereof,  could 
"ct  presume  that  they  had  any  effect  thereon;  and  that  the  re- 
'i^ul  of  the  judge  who  tried  the  cause  to  grant  the  motion  for  a 
I"'  trial  upon  this  ground  could  not  be  deemed  an  abuse  of  itix- 
T'tion."  See,  also,  Holman  v.  Bayneaford,  3  Ean.  App.  676,  44 
I'at.  SIO. 
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fending  party  is  immaterial.*    And  it  is  sufficient 
proper  act  be  calculated  to  influence  any  one  of  the  ] 

»  PrCBton  T.  Mutual  LKe  Ini.  Co.  (C.  C),  17  Fed.  4fl 
ca«e  the  action  was  upon  &  life  in*ur&nce  piilicy,  whieb 
C  warranty  that  the  inaured  would  not  die  by  his  own  m 
sane  or  insane.  It  appeared  that  insured  came  to  hia 
drowning.  Defendant  put  in  evidence  k  writing  found  < 
son,  clearly  indicating  an  intention  to  commit  suicide, 
counsel  claimed  that  this  p«per  was  written  long  befori 
death,  and  that  he  afterward  recovered  from  the  snicid 
And  in  his  argument  to  the  jury  he  stated  for  th»  first 
the  paper  bore  evidence  that  it  was  written  long  pi 
death;  and  be  then  produced  a  magnifying  glass,  by 
which  it  was  claimed  there  could  be  read  upon  the  papei 
of  a  person  with  whom  the  insured  bad  sojourned  som 
fdre.  Held,  that  this  name  was  not  in  evidence,  and,  as 
had  no  opportunity  to  offer  anything  in  explanation  tl 
use  made  of  it  must  be  considered  as  unfair,  and  a  new  I 
be  granted,  although  no  objection  was  taken  at  the  tin: 
also  held  that  a  verdict  in  favor  of  a  party  whose  ec 
calculated  to  improperly  inflnence  the  jury  upon  a  mat 
tion  should  be  set  aside,  and  a  new  trial  granted,  on  the 
public  policy,  though  such  party  may  not  have  inten< 
improperly.  In  tbe  opinion  the  court  said;  "While  I  i 
there  was  intentional  wrong  or  misconduct,  I  do  thiol 
declaration,  the  argument,  and  tbe  production  of  the  ' 
glass,  at  such  a  stage  of  the  proceeding,  rendered  tbi 
fair,  and  that  the  declaration  and  argument  must  be 
prejudicial  to  tbe  defendant.  The  defendant  bad  no  i 
to  make  an  issue,  as  he  well  might,  whether  there  was 
there,  and,  if  so,  whether  it  was  the  name  of  C.  W.  Wh. 
the  handwriting  of  the  deceased.  He  bad  no  opportun 
swer  in  any  way  by  evidence  or  argument.  It  appear 
(lence  that  tbe  note  to  the  family  and  tbe  name  of  Deai 
were  in  the  handwriting  of  the  deceased,  but  there  w 
deuce  as  to  the  character  of  the  writing  alleged  to  bavi 
closed  by  tbe  magnifying  glass.  It  is  a  familiar  rule  tl 
must  not,  in  argument,  refer  to  matter  not  in  eviden 
prejudice  of  tbe  adverse  p*rty,  and  that  failure  to  ot 
rule  is  just  ground  for  a  new  trial.  The  name  to  wbi 
referred  was  not  in  evidence,  In  any  proper  sense,  and 
tional  argument  thereon  mnst  be  treated  as  so  far  ir 
to  entitle  tbe  defendant  to  a  new  trial.  It  is  no  sufficli 
in  this  case  to  say  that  the  objection  should  have  bee: 
the  time,  for  it  often  happens  that  barm  of  this  chart 
done,  cannot  be  cured.  The  failure  to  object  deprivf 
fendant    of    the    right  of  exception,    but    it    docs    not    ri 
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court  of  its  obligation  to  see  that  the  parties  have  a  fair  trial. 
The  proprieties  of  the  administration  of  justice  do  not  countenance 
a  line  of  conduct  which  presents  one  side  of  a  material  question  to 
I  jury,  which  is  to  determine  such  question,  and  it  is  plain  and 
naquestionable  that  a  verdict  in  favor  of  a  party  whose  conduct 
was  calculated  to  improperly  influence  the  jury  upon  a  material 
(jQe^tion  should  be  set  aside,  and  a  new  trial  granted  on  the  ground 
cf  public  policy,  though  the  party  may  not  have  intended  to  act 
improperly." 

10  Palmer  v.  Utah  N.  By.  Co.,  2  Idaho,  315,  13  Pac.  425,  2  Idaho, 
3S2,  16  Pac.  553.  See,  also,  Bradshaw  v.  Degenhart,  16  Mont. 
1*67,  272,  48  Am.  St.  Rep.  677,  39  Pac.  90;  Sacramento  etc.  Co. 
?.  Siiowers,  6  Nev.  291.  In  Railroad  Co.  v.  Porter,  32  Ohio  St. 
3l'S.  there  is  a  clear  intimation  that  intention  of  the  party  treating 
jorors  is  material.  In  Phillipsburg  Bank  v.  Fulmer,  31  N.  J.  L.  52, 
^6  Am.  Dec.  193,  the  court  said:  ''Considering  the  great  importance 
of  jealously  guarding  the  jury  against  improper  influences,  and  the 
reason  there  is  to  fear  that  the  practice  of  thus  endeavoring  to 
procure  a  favorable  verdict  is  becoming  more  and  more  prevalent 
an-l  dangerous,  enough  suspicion  has  been  thrown  on  the  conduct 
of  the  defendant  and  his  sons  to  make  it  our  duty  to  interfere.  It 
'ioea  not  distinctly  appear  that  there  were  private  conversations 
with  jurors  on  the  subject  of  the  cause;  but  it  does  appear  that 
Liiusual  civilities  and  attentions  were  paid  to  several  of  them,  and 
they  were  treated  more  than  once,  and.  in  such  a  manner  as  to  ren- 
<ier  it  in  the  highest  degree  probable  that  it  was  not  done  inad- 
vertently and  only  so  far  as  was  called  for  by  tho  ordinary  proprie- 
ties of  life,  but  for  tho  express  purpose  of  influencing  the  verdict. 
There  is  no  danger  that  we  shall  err  in  requiring  of  the  parties 
the  moft  scrupulous  care  to  avoid  even  the  appearance  of  adopting 
i2Q>iae  means  of  insuring  success.''  In  the  above  case,  from  6  Nov., 
Jutice  Garber,  in  delivering  the  opinion,  learnedly  reviewed  and 
criticised  numerous  authorities  bearing  upon  the  test  of  design  or 
inadvertence  in  improper  acts  of  successful  parties,  and  dissented 
fr3m  those  holding  the  motive  material  in  the  following  language: 
"Bot  however  this  may  be,  we  prefer  to  follow  the  plain,  simple 
rile  of  the  common  law.  The  rule,  it  is  said,  was  adopted  *to  pre- 
sent the  jury  from  being  tempted  to  find  a  verdict  against  their 
unbiased  sense  of  the  right  of  the  case,  by  motives  of  gratitude 
OT  of  feeling  for  favors,  however  slight,  conferred  by  either  of  the 
parties,'  and  therefore  the  rule  applies  to  any  treating,  of  any  of 
tile  jury,  at  any  time  after  they  are  sworn,  and  before  they  agree 
pron  their  verdict,  whether  once  or  several  times,  by  design  or 
yiadvertently,  in  the  presence  of  the  officer  or  in  his  absence,  and 
whether  we  might  deem  it  called  or  uncalled  for  by  the  proprieties 
of  life.  And  there  is  no  hardship  or  undue  severity  in  this  rule. 
W  the  prevailing  party  is  put  to  the  expense  and  vexation  of  a 
^'ew  Trial,  Vol.  I— 10 
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All  that  is  required  ie  that  some  reaei 
posing  thst  a  fair  trial  was  prevented.** 
the  court  said:  "We  cannot  be  too  str 
by  jury  from  improper  inSuenceB.  This 
to  give  due  confidence  to  parties  in  the  i 
and  everyone  ought  to  know  that  for  a; 
termeddling  with  jurors,  a  verdict  will  be  . 
ever,  may  be  considered  as  a  use  of  the 
to  mean  an  act  calculated  to  bias  or  mis! 

In  passing  upon  the  question  of  proba' 
ceded  to  the  superior  knowledge  of  the  i 
termination,  the  latter  considers  not  on! 
party  and  the  nature  of  his  act,  but  the 
or  jurors  involved. 

It  is  sometimes  difficult  to  determine,  i: 
conduct  of  parties  and  their  attorneys  wit 
whether  to  press  the  motion  for  new  trii 
irregularity  of  the  adverse  party  or  mi 
It  has  been  said,  that  this  diEGculty  arist 
cesa  in  influencing  the  jury,  since  such 
necessarily  implies  misconduct  of  the  jui 
But  proof  of  success  requires  proof  of  e£ 

second  tria],  he  can  blame  no  one  but  hit 
joined  upon  him  to  refrain  from  intermed< 
keep  aloof  from  them  during  the  progiera  i 
that  his  attornejii  and  agents  do  the  same, 
which  of  the  proprieties  of  life  would  have 
fendant  has  so  conducted— had  suffered 
drank  the  liquor  to  paj  for  iti  If  this  was 
ing  should  be  considered  designed!  But  we 
to  enter  into  these  nice  distiDOtions,  involvii 
be  decided,  if  at  all,  each  upon  its  own  cir 
Hid  of  anj  known  guiding  principle  of  law. 
cf  treating  bj  design,  it  would  be  long  bel 
arise  in  which  the  designing  partjr  would  i 
at  least  some  plausible  excuse  for  hia  act, 
onlj  inadvertent,  or  called  for  by  the  ordini 
He  criticised  and  disapproved  the  intimatJ 
case  that  if  the  treating  were  done  inadvei 
fatal  to  th»  verdict. 

11  Uorgan  v.  Hagg,  6  Cal.  409. 

lar  125  Cal.  517,  521,  58  Pac.  87,  citing 
Mass.  218. 
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Belection  of  the  jury,  the  verdict  was  set  aside  and  a  new  trial 
ordered.*"  In  cases  of  mere  suggestion  to  the  sheriff  of  names 
of  persons  by  a  party,  nothing  further  appearing,  and  where 
that  is  the  only  ground  assigned  for  a  new  trail,  the  motion  ba^ 
been  usually  denied."  In  such  cases,  unless  suspicious  circum- 
stances are  present,  there  should  be  no  presumption  of  any  bias 
on  the  part  of  the  juror.  There  is  no  attempt  apparent  to  in- 
flueoce  a  juror.  The  conduct  of  the  party  is  as  consistent  with 
a  desire  to  obtain  competent  and  fair  jutors  as  with  any  sinister 
motive.     Still  if  other  circumstances  should   appear — for  in- 

ifl  Bojca  T.  ADbnehon,  34  Ud.  App.  31S.  The  Missonri  Btatnta 
diaqualifleB  all  peraona  aummoned  as  witneasea  in  a  civil  action  from 
•ervice  on  the  jury  in  the  sams  cause.  Id  this  case  the  court  Mid: 
"In  view  of  this  laat  aection,  we  cannot  put  the  trial  court  in  the 
wrong  for  eieuaiDg  from  the  panel  the  ten  jarora  who  had  been  aum- 
monect  aa  witnesaea  It  is  true  that  the  trial  was  in  a  eountv  wbera 
neither  of  the  parties  reaided,  and  not  in  the  coantj'  wherein  the 
■upposed  ^ievanee  sought  to  be  redreased  oeenrred.  It  ia  also 
true  that  jurora  summoned  from  the  vicinage  were  not  likslj  to  know 
Anything  touching  the  matters  in  controversy.  But,  conceding  all 
this,  the  court  waa  bound  to  assume  that  its  own  sworn  ofBcera  were 
acting  in  good  faith.  But  when  it  conclusively  appeared  (aa  it 
did  before  the  dose  of  the  trial)  that  the  aummoning  of  theiR  juror) 
was  a  mere  device  and  trick  to  increase  plaintiff's  peremptory  ehal- 
lengea  from  three  to  thirteen,  that  not  even  an  attempt  was  mad« 
to  examine  any  of  the  jurors  thus  aummoned  as  witnesses,  and  tbat 
not  even  an  excuse  was  offered  for  the  flagrant  abuse  of  the  pro- 
cess of  the  court,  it  became  Ita  duty  to  vacate  a  verdict  obtained 
by  the  party  guilty  of  the  abuse,  upon  motion  of  the  adveraary  party 
at  once-  To  avoid  any  poasible  recurrence  of  a  aiinilar  proceeding, 
we  feel  bound  to  say  tbat,  if  the  trial  bad  been  conducted  in  an  un- 
exceptional manner  In  all  other  respects,  even  if  the  verdict  waa 
nnqneationably  for  the  right  party  under  the  evidence,  ws  would 
not  beaitate  to  vacate  it  at  once  upon  this  ground  alone." 

11  See  Park  v.  Harriaon,  8  Humph.  (Tenn.)  412;  (Juinebang  Bank 
V.  Tarbox,  20  Conn.  510.  In  these  coses,  however,  the  eireunstancaa 
were  such  as  to  practically  rebut  prejudice.  It  is  obvious,  bow- 
ever,  that  the  selection  by  an  officer  of  any  of  the  juron,  in  conse- 
quence of  the  nomination,  appointment,  or  requeat  of  a  F^rty,  or 
his  counsel,  is  itself  reprehensible  conduct,  both  on  the  part  of  the 
party  and  officer,  and  should  usually  warrant  a  new  trial  if  not 
tully  explained.  In  May  t.  Ham,  10  Ean.  600,  the  court  aaid:  "Tbe 
judgment  in  this  ease  must  be  reversed  and  a  new  trial  granted  for 
miaconduet  of  the  plaintiffa  below  (defendants  in  error).     Some  time 
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rtance,  undue  intimacy  between  the  juror  and  the  party  suggesf- 
ing  him — and  it  sliould  be  shown  that  the  facts  were  not  known 
until  after  the  trial,  the  losing  party  might  he  entitled  to  a 
Deir  trial," 

Iffore  the  trial  of  the  cause  all  the  regular  jurors  were  excused  by* 
ibp  iiourt  but  six.  The  court  then  ordered  that  the  eberiff  summou 
tKelve  additional  jurors  for  the  term.  Soon  after  this,  J.  A.  Ham, 
oce  bf  the  piaintifFs  below,  who  had  long  resided  iu  the  city  of 
Arcbison,  approached  said  (herifl  and  bended  to  him  a  list  of  per- 
toae  and  solicited  the  sherill  to  Bummon  the  said  persoiis  as  such 
;Drors,  The  sbariff,  however,  carefully  tried  to  avoid  summoning 
MIT  bf  them  as  jurors,  but  by  oversight  or  inadvertence  did  sum- 
mon at  least  one  of  them,  and  this  person  served  on  the  jury  that 
toDsd  the  verdict  in  this  ease.  It  is  tbis  verdict,  and  the  judgment 
louQ'ied  thereon,  that  the  plaintiffs  in  error  (defendants  below)  now 
tftk  to  have  set  aside.  About  the  same  time  another  person,  who 
rarriod  on  busioesa  in  the  same  room  with  Ham,  applied,  tliroiigfa  an 
aliorney  in  the  court,  to  the  sheriff  to  be  summoned  on  the  jury, 
and  when  tbis  ease  was  called  for  trial  and  the  jury  was  being  im- 
raoflec],  this  same  person  was  found  present  in  the  courtroom. 
■Diong  the  bystanders,  but  the  sheriff  did  not  summon  him  oa  the 
JDry.  Other  suspicious  circumstances  occurred  before  and  during 
ite  trial  not  necessary  to  be  mentioned.  But  these  circumstances, 
Kirether  with  those  heretofore  mentioned,  tend  very  strongly  to 
tlov  an  attempt  to  pack  the  jury  and  to  obtain  a  verdict  by  unfair 
»nd  unwarrantable  means.  It  may  be  that  the  conduct  of  Ham  and 
(iters  was  innocent,  and  the  parties  connected  therewith  testify 
iLit  it  was  innocent,  but  it  seems  almost  iiupossible  to  believe  that 
ill  of  such  conduct  should  be  innocent.  The  circumstances  are  cer- 
Uinly  very  suspicious.  It  may  also  be  that  the  seeming  misconduct 
of  the  plaintiffs  did  not  affect  the  verdict  of  the  jury;  but  it  may 
bf-  that  it  did,  and  we  cannot  say  tliat  we  feel  clear  that  it  did  not, 
tnd  this  is  all  that  is  necessary  to  require  a  reversal  of  the  jodg- 
mcnt  When  ft  party  has  committed  a  flagitious  act  in  order  to  ob- 
lain  some  undue  advantage  over  his  adversary,  as  it  would  seem 
(DC  of  the  plaintiffs  in  this  case  did,  such  party  should  not  ask  that 
the  other  parties  should  show  that  they  were  io  fact  prejudiced  by 
tiiis  act.  On  the  contrary,  he  should  be  compelled  to  show  clearly 
anr)  beyond  all  reasonable  doubt,  if  not  beyond  all  doubt,  that  such 
parties  were  not  prejudiced  by  his  unwarranted  and  reprehensible 
niscondnct. " 

1^  See  May  t.  Ham,  10  Kan.  600,  and  opinion  therein  quoted  in 
Un  [veceding  •not«b 
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j  83.    Treatini;  jurors. 

In  the  foregoing  illuBtrationa  the  circumstances — whether 
bcld  to  entitle  the  party  to  a  new  trial,  or  the  contrary — the 
Kiuing  together  and  intercourse  was  to  all  appearances  mutual. 
A  diirtrent  case  is  presented  where  a  party  seeks  the  Bociety 
of  the  jujor  and  extends  favors,  however  trivial,  during  the 
trial,  which  are  accepted  by  the  juror  without  protest  or  reluc- 
lance.  One  of  the  most  frequent  forms  of  impropriety  of  this 
kind  is  what  is  known  as  "treating."  The  cases  afford  numer- 
o-ds  illustrations.  A  few  of  them  will  be  given.  Where  dur- 
ing an  adjouniunent  the  defendant  took  two  jurors  into  a 
iili"in  and  treated  them  to  liquor,  it  was  held  to  warrant  the 
granting  of  a  Dew  trial,"*  and  a  new  trial  was  granted  to  thf 

Iwtere  party  and  jurors,  caBually  meeting  and  taking  a  drink  at 
th(  bar  together,  there  being  nothing  aaid  about  the  cRse,  was  heldl 
w  round  for  new  triffi)  ;  Central  R.  R.  etc.  Co.  v.  VVigsins,  91  Ga. 
-"^i  17  X.  E.  187  (where  a  juror,  at  a  reeesa  of  the  court,  merely 
twt  plaintiff  by  tbe  arm  and  aasisted  bim  down  the  courthouse  steps, 
phintiff  needing  aseistance);  City  of  Beardstown  v.  Smith,  130  III. 
l^S.  37  N.  E.  211  (where  plaintiff  and  a  juror  walked  and  conversed 
>  slmrt  distaoee  together  between  the  courthouse  and  the  hotel  where 
^'■■'7  both  flayed,  nothing  being  said  about  the  case)  ;  Wige  v.  Bosley, 
'-  Iowa,  34  (where  the  defendant,  unaware  that  the  person  addressed 
■«  on  the  jury,  asked  him:  "What  he  thought  of  the  case— if  it 
»u  not  ■  singular  case,"  but  said  no  raore  upon  being  informed 
ifcat  the  latter  was  one  of  the  jurors). 

"  Vo]e  T.  Muller,  23  Neb.  171,  36  N.  W.  583.  See,  also,  Harvester 
'-"■  I.  Hodge,  Cora.  P.  C.  Pa.  Diat.  Bep.  378;  Bender  v.  Buchrer,  8 
Pbio  C.  C.  244.  In  Vose  t.  Muller,  iupra,  tbe  court,  after  setting 
fonli  the  affidavit,  aaid:  "The  facts  stated  in  tbe  foregoing  affidavit 
"^J  be  viewed  in  two  aspects:  1.  Ah  to  the  oITering  by  the  defendant, 
'Jt'\  tbe  accepting  by  the  jarors  from  him,  of  a  treat,  while  engaged 
i"  ite  trial  or  hearing  of  a  cause  in  which  he  was  a  party;  and 
'■  As  to  the  drinking  of  intonicatiug  liquor,  per  se,  by  the  juror 
■iiile  engaged  in  the  trial  or  hearing  of  the  cause."  After  review- 
"'i  lereral  authorities,  tbe  court  concluded  as  follows;  "In  the 
"le  at  bar  the  intoxicating  liquors  were  furnished  to  the  jurors, 
•O'l  leid  tor  by  the  party  to  the  suit  in  whose  favor  a  verdict  was 
(Wilfred.  Tbe  question  of  the  onauthoriied  drinking  of  intoxicat- 
"Z  liqnor  per  ae  by  the  jurors  does  not  properly  arise.  If  it  did, 
•["king  of  myself  alone,  I  could  not  hesitate  to  hold  it  sufficient 
^  vitiate  the  verdict.  But  where,  as  In  this  ease,  the  liquor  is  re- 
'""li  a;  s  treat  at  a  public  bar,  by  a  juror  engaged  in  the  trial  of 
*  cause,  by  s  party  to  the  suit,  and  drank  by  him  as  such,  it  can- 


{  63  NEW  TBI AL- SUBSTANTIVE  ELEMENTS.  15* 

plaiotifF.  Where  cigars  were  passed  in  to  a  jury  through  a 
window,  with  apples  which  a  juror  had  ordered  and  paid  for, 
with  a  remark  by  the  person  passing  them  in  "that  thrse  arc 

cigars,"  giving  the  name  of  the  defendant,  although 

the  remark  was  immediately  qualified  with  the  further  remark 
that  the  jury  might  consider  the  cigars  from  either.**  It  Is 
not  necessary  in  such  cases  that  the  treating  be  done  by  a 
party  to  the  record.  It  is  suiEcient  if  the  party  griilty  of  the 
impropriety  be  interested  in  the  result;  for  instance,  a  sheriif, 
earning  a  reward  in  case  of  conviction  in  a  criminal  case."* 

It  is  also  sufficient  to  vitiate  the  verdict  if  the  party  treating 
jurors  be  closely  related  to  the  prevailing  party,  there  being 
no  other  inference  than  that  of  his  desire  to  improperly  influ- 
ence the  jury.**  Nor  is  it  absolutely  necessary  that  the  treat- 
ing should  occur  during  the  trial.  Treating  after  the  return 
of  the  verdict,  coupled  with  other  circumstances  occuring  dur- 
ing, or  even  antedating,  the  trial,  may  be  sufficient  to  entitle 
the  party  to  a  new  trial.*'     It  will  be  hereinafter  seen  that  all 

not  be  doubted  that  k  Tsrdict  following  inch  niBCOnduet,  sad  which 
neeeasarilj  Tests  under  the  Huapicioo  of  having  been  influeoce'l 
thereby,  should  be  set  aside."  In  Wilson  t.  AbrahKina,  1  Hill.  207, 
the  court  said:  "When,  in  the  course  of  the  trial,  a  juror  has  in 
any  way  come  under  the  influence  of  the  party  who  afterward  has 
the  verdict,  or  tbere  is  reason  to  suspect  that  he  has  drank  so  murh, 
at  bis  own  expensB,  as  to  unfit  him  for  the  proper  discbarge  of  his 
duty,  ....  the  verdict  ought  not  to  atand." 

34  Veneman  v.  McGurtain,  33  Neb.  643,  EO  N.  W.  95S. 

85  People  V.  Myers,  70  Cal.  582,  584,  12  Pac.  719. 

39  Endowment  Bank  etc.  v.  Steele,  107  Tenn,  1,  63  8.  W.  1128. 

ST  Bee  Endowment  Bank  etc.  v.  Steele,  107  Tenn.  I,  63  8,  W.  1126; 
Grace  v.  Martin,  83  Oa.  ZiS,  9  S.  E.  841;  Pinkston  v.  Mercer,  112 
Ga.  36S,  37  B.  E.  SCS;  Montgomery  t.  Township,  26  Pitta.  Leg.  Jour. 
193.  In  Grace  v.  Martin,  supra,  the  court  saidr  "If  coansel  should 
so  far  forget  the  dignity  and  decency  of  fats  profession  aa  to  make 
it  a  habit  or  custom,  when  jurors  are  about  to  try  cases  in  which 
be  ia  engaged  as  counsel,  to  treat  the  juror  or  jurors  to  spirits, 
Boda  water,  or  anything  else,  the  trial  court  should  not  only  set  aside 
the  verdicts  rendered  in  such  eases,  but  shonid  pnnish  the  counsel 
who  is  guilty  of  such  condust.  If  such  indecent  and  reprehensible 
practices  were  allowed  by  the  courts,  an  upright  lawyer,  who  would 
scorn  to  act  in  this  manner,  could  not  compete  with  one  given  to 
■uch  practices.    We  do  not  know,  and  are  unwilling  to  believe,  that 
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fuch  insfaneea  are  also  instancea  of  misconduct  on  the  part 
of  jurors.*®  But  where  a  party  is  involved  in  such  miscon- 
iluct,  ihe  better  ground  for  new  trial  iB  under  this  head. 

^  84.    Entertaminp  and  extending  hospitality  to  jurors. 

Differing  from  treating  but  little  in  its  character,  and  with- 
ont  material  difference  as  to  its  effect  on  the  verdict,  when  as- 
eailed  on  motion  for  new  trial,  is  entertaining  and  extending 
hospitality  to  a  juror  or  jurors.  The  following  is  a  good 
illustration:  AMien  the  jury  were  sent  out  it  was  suggested  by 
the  court  that  no  provision  was  made  by  law  for  furnishing 
meals  to  the  jury.  Counsel  were  asked,  if  it  became  necessary 
to  give  the  jury  refreshments,  whether  the  parties  would  share 
the  expense.  Defendant's  counsel  declined  to  do  so.  ileaU 
were  subsequently  provided  and  paid  for  by  plaintiff,  and  it 
was  held  that  a  verdict  in  his  favor  must  be  set  aside.*®  Ami 
4  new  trial  was  granted,  where  the  jurors  were  furnished  meals 
at  a  restaurant  kept  by  the  person  chiefly  interested  in  a  ver- 
dict in  favor  of  the  party  in  whose  favor  it  was  returned.*" 
So,  where  the  jury  boarded  at  the  house  of  the  sheriff,  wiio 
"as  interested  in  the  reward  offered  and  payable  in  case,  ot 
conviction,  it  was  held  to  entitle  the  defendant  to  a  new  trial, 
although  there  was  no  evidence  that  he  communicated  with  any 
of  them.     There  waa  evidence,  however,  that  he,  on  several 

•IT  lawyer  in  this  state  is  guilty  of  sucb  misconduct,  but  it  tucli 
^  tni«,  the  trial  court,  when  nuch  misconduct  is  brought  to  its 
■ttention  by  proper  allegation  in  a  motion  for  a  new  trial,  should 
like  cognizance  of  it,  and  if  proved,  tbe  verdict  rendered  under 
•nrh  influence  should  be  set  asido."  In  the  second  Georgia  case 
tbe  facts  were  held  not  to  warrant  a  new  trlaL 

"  Post,  H  175,  176. 

t>  Johnson  v.  Hobart,  45  Fed.  542. 

M  Redmond  v.  Koyal  Ins.  Co.,  7  Phila.  167,  Bee,  also,  Walker  v. 
HoDter,  17  Oa.  414  (where  two  jurors  passed  one  night  during  the 
trial  at  the  house  of  one  of  the  attorneys  for  the  Buccessiful  party, 
lid  a  new  trial  was  granted);  Mclntyre  v.  Eussey,  57  Me.  iM 
'■bere,  prior  to  tbe  jury  being  selected  and  sworn,  the  defendant 
ntertained  during  Sabbath  one  of  the  panel,  who  afterward  became 
loremau  of  tbe  jury,  conversing  with  him  about  the  case  and  ei- 
Mbiiing  to  him  a  glass  which  was  tbe  subject  of  the  suit.  An  slle- 
Eation  in  a  motion  to  set  aside  a  verdict  that  defendant  bad  been 
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occasions,  walked  through  the  room  where  they  were  kept,** 
And  where  a  jnror  took  a  drink  of  liquor  upon  the  premised 
he  was  reviewing  &b  a  juryman,  and  at  the  bar  of  the  prin- 
cipnl  witn^s.^  for  the  prosecution,  it  was  held  to  entitle  the  de- 
fendant to  a  new  trial.^  In  this  instance  the  misconduct  of 
the  juror  is  the  most  conspicuous  element,  perhaps,  in  the  act 
constituting  the  ground  for  a  new  trial. 

Entertainment  and  furnishing  food  and  shelter  as  a  ground 
is  not  limited  to  jurors,  as  such.  It  may  assume  other  forms. 
It  was  held  that  it  might  consist  in  the  keeping  and  feeding 
their  horses  without  charge."  But  circumstances  may  attend 
the  act  alleged  to  constitute  the  extending  of  entertainment 
or  hospitality,  which  relieve  it  of  all  suspicion,  and  entirely 
devest  it  of  impropriety." 

g  85.    Conversation  about  caie  between  party  and  jnioi. 

The  case  of  a  party  conversing  with  a  juror  about  the  case 
on  trial  differs  from  that  of  undue  intimacy,  treating  and  en- 

in  Ihe  habit  (if  entertaining  Jutotb  during  tbe  terras  of  court  wa< 
held  too  general,  and  sbould  not  be  regarded);  Oraee  v.  Martin,  S3 
Ga.  245,  9  8.  E.  841;  Reegaa  v.  McCandleiB,  7  Phila.  167  (where  a. 
juror,  witli  others,  ate  and  drank  with  the  plaintiflf  at  B  tavern  at 
the  latter '■  eipenae,  and  a  conversation  was  held  between  them  aa 
to  what  the  verdict  ahoald  be). 

SI  Clapp  V.  State,  94  Tenn.  186,  30  3.  W.  214. 

sU-  People  V.  Hull,  86  Mich.  449,  49  N.  W.  288. 

S3  Sjiringor  v.  State,  34  Ga.  381.  In  this  case  tbe  court  expressed 
the  policy  of  the  law  and  the  strtctnosB  of  its  enforcement  in  these 
words;  "The  honor  of  the  bar  and  the  perfect  purity  of  tbe  jury 
alike  dcinnnJ  thuir  entire  separation,  in  their  personal  and  social 
intert'ourse,  wbilst  trials  are  progressing.  However  harmless  in 
themselves,  as  was  tbe  conduct  of  our  respected  brethren  in  these 
cases,  ne  feel  ourselves  called  upon,  in  this  case  and  every  ease  wheru 
this  separatioa  is  not  preierved  with  the  utmost  care,  to  evince,  in  the 
most  decisive  manner,  our  purpose  to  shut  up  every  avenue  through 
Mhicb  corruption,  or  tbe  influence  of  friendship,  could  possibly  make 
in   approneh   to   the  jury-box." 

34  Lunch  furnisbed  jury  at  expense  of  a  city,  a  party  to  the  ac- 
tion, wlicre  the  jury  did  not  know  until  after  the  verdict  at  whose 
t}L[icase  the  lunch  was  furnished,  held  no  ground  for  new  trial:  Vans 
V.  City  ..f  Evansville,  150  111.  618,  37  N.  E.  901.  Hoapitality  e«- 
leuiled   by  a  party  to  »  juror  after  verdict  found,  sealed  and  doliv- 
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to  one  of  the  jurors,**  CommunicationB  between  prosecuting 
TitneeeeB  and  jurors  in  criminal  cases  are  looked  upon  with 
grave  suspicion,  and  even  when  the  subject  of  a  conversa- 
tion between  them  is  not  shown,  a  verdict  will  sometimes  be 
set  aside  in  the  absence  of  a  satisfactory  explanation  showing 
that  no  influence  upon  the  verdict  was  sought.  And  when, 
during  a  recess,  the  prosecutor  conversed  with  some  of  the 
juront,  no  eiplanation  being  gives  as  to  the  subject  of  the  con- 
versation, it  was  held  that  a  new  trial  should  be  granted."' 

§  86.    ConTenation  hetweea  oonnMl  and  jtuor. 

Conversations  between  counsel  for  a  party  and  jurors  stand 
upon  the  same  footing  as,  and  give  rise  to  still  more  unfavor- 
able presumptions  than,  those  between  parties  and  jurors,  dis- 
coBsed  in  the  next  preceding  section,  especially  where  not 
casual  and  innocent  on  the  face  of  the  matter.  And  it  may 
be  stated  as  a  general  rule  that  unauthorized  communication 
between  jurors  and  an  attorney  for  the  successful  party  war- 
rants a  new  trial. ^    Accordingly,  where,  after  the  jury  were 

be  innocent,  and  without  inteDtlon  to  have  any  effect  on  the  jaror. 
The  judgment  of  the  lower  court  should  be  reversed  because  of  the 
Tniseonduet  of  the  plaintiff,  as  shown  above."  See,  also,  Bailnsf 
Co.  V.  Bchroodor  (Tex.  Civ.  App.),  25  8.  W.  806;  MarshaU  v.  Watson 
(Tex.  Civ.  App.),  40  S.  W.  352;  Beazley  v.  Denson,  40  Tex.  436; 
Woodward  v.  Leavitt,  107  Mass.  453,  9  Am.  Bep.  49;  Ensign  v.  Har- 
ney, 15  Neb,  330,  48  Ara.  Hep.  344,  18  N.  W.  78;  Bradbury  v.  Cnnv, 
62  Me,  223,  16  Am.  Bep.  449;  Qoar  v.  Thompson,  IB  Tex.  Civ.  App. 
830,  47  a  W.  65;  Hilton  v.  Southwick,  17  Mo.  303,  35  Am.  Dec.  253; 
Irwin  v.  Miller,  23  111.  349;  13  Am.  ft  Eng.  Enej.  of  Law,  373; 
Mattoi  V.  United  States,  146  V.  8.  140,  13  Sup.  Ct.  Bep.  50,  36  h. 
ed.  fll7;  Ferry  v.  Bailey,  12  Kan.  539;  Fessenden  v.  Sager,  53  Ale. 
831. 

sa  Cohn  V.  Boberts,  3  Strob.  410. 

87  Commonwealth  v.  Mathis  Pa.  O.  &  T.,  18  Pa.  Co.  Ct.  Bep.  140. 

SS  Edney  v.  Baum,  44  Neb.  294,  62  N.  W.  461.  In  this  case  the 
court,  in  reversing  an  order  denying  a  new  trial,  said:  "The  protf 
on  another  poin,t  is  unworthy  of  oommenL  E.  M.  Wolfe  states  that, 
during  the  deliberations  of  the  jury,  ho  was  in  company  with  one 
of  the  attorneys  for  the  defendants,  and,  while  beneath  the  winJow 
of  the  room  within  which  the  jury  was  deliberating,  the  window 
was  opened.  Two  of  the  jurors  stood  in  the  window,  when  affiant's 
companion  raised  his  hands  and  said;  'Throw  it  down  to  me,  and  I 
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propriety  of  intereourse  between  parties  or  their  counsel  and 
jurors.  And,  for  like  reason,  circumetances  attending  inter- 
course between  them  may  give  euch  intercourse  an  appearance 
ffhich  will  warrant  an  inference  to  tlie  prejudice  of  the  oppo- 
site party  with  respect  to  a  verdict  subsequently  rendered  against 
him  and  entitle  him  to  a  new  trial,  without  proof  of  any  con- 
tersation  about  the  case,  in  order  to  vindicate  the  court  and 
its  proceedings  from  imputations  to  their  discredit,  if  for  no 
Ittler  reason.'*"  Aa  matter  of  fact,  circumstances  are  of  great- 
est importance  in  all  cases  of  irregularity  of  the  adverse 
party.**  Their  importance  could  not  possibly  be  shown  in  a 
fironger  hght  than  in  a  ease  where,  in  an  action  for  damages  for 
personal  injuries  the  plaintiff,  in  going  to  and  from  the  witness- 
Hand,  used  crutches,  was  assisted  by  his  father,  and  held  one  foot 
bent  and  off  the  floor,  it  being  fully  shown  that,  both  before  and 
immediately  after  the  trial,  plaintiff  walked  readily  without 
(rutches.**  Surely  no  mere  verbal  appeal  for  sympathy  and 
favor,  no  oral  misrepresentation  of  facta  could  equal  that.  In 
another  case  liberal  and  conspicuous  patronage  of  a  saloon 
kept  by  a  juror,  by  a  relation  of  plaintifls  in  the  action,  was 
held  ground  for  ordering  a  new  trial  after  verdict  for  plain- 
liffi.**  And  it  was  held  that  a  new  trial  should  be  granted 
»here  it  was  shown  that  the  successful  litigant  and  one  of  the 
jurnnen,  during  the  progress  of  the  trial,  had  been  promenad- 
'"p  the  street,  conversing  together,  and  playing  cards  and 
<irinking  together  in  a  saloon.*' 

Ccderlying  the  decision  condemning  such  conduct  is  an  im- 
portant rule  of  public  policy.  This  was  placed  in  a  strong  light 
by  the  court,  per  Scott,  J.,  in  the  case  last  cited,  where  he  said : 
"Xothirg  was  said  as  to  whether  the  plaintiff  or  the  juryman 

.  Hammond,  108  Ga.  383,  34  8. 

**  Sue  Bentc  v.  Borough  of  South  Bethlehem,  7  North  Co.  Ct.  H. 

iPiL)  107. 

"  Cooley  V.  New  York  etc.  R.  Co.,  42  N.  Y.  Surp-  9*1,  12  App. 
UiT,  409.  See  Beynolda  v.  Champtain  Traoap.  Co.,  9  How.  Pr.  14, 
vhere,  in  the  presence  and  hearing  of  jurors,  tlie  deffodaut  abused 
tlie  plaintifF,  Teciting  what  tie  claimed  were  the  facta  of  the  case. 

"  faimei  V.  Utah  etc.  Ry.  Co.,  2  Idaho,  382,  13  Fae.  425. 

«  Vollrath  v.  Crowe,  9  Wash.  374,  376,  37  Pac  474. 
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paid  for  the  liquor  which  was  drank  by  them  while  they  were 
playing  cards  together.  It  Beems  that  defendants  were  unable 
lo  obtais  any  proof  in  relation  thereto,  but  we  think  it  is  fair 
to  assume  that  it  was  paid  for  by  the  plaintiff.  It  waa  a  mat- 
ter  within  Me  knowledge,  and  he  had  an  opportunity  to  show 
the  fact  if  it  waa  otherwise,  and  having  failed  to  do  go  it  should 
be  presumed  againat  him  under  the  circumstances.  While  we 
do  not  eay  what  we  would  do  as  an  appellate  court  if  the  dis> 
position  of  the  case  rested  upon  this  one  question,  as  the  grant- 
ing of  a  new  trial  is  largely  intrusted  to  the  discretion  of  the 
lower  court,  yet  we  may  safely  eay  that  were  the  proposition 
before  us  originally  as  a  trial  court,  we  would  grant  the  motion 
for  a  new  trial  upon  this  ground,  if  there  were  no  other  rea- 
sons to  warrant  it.  Such  conduct  upon  the  part  of  the  plain- 
tiff and  the  juryman  was  reprehensible  in  the  extreme.  In- 
stead of  seeking  each  other's  society,  they  should  rather  have 
avoided  it.  Trials  of  causes  should  have  the  appearance  of  fair- 
ness, and  it  would  tend  greatly  to  bring  judicial  proceedings 
into  disrepute  if  matters  of  this  kind  should  be  overlooked  or 
tolerated." 

g  89.    Fartiei  in  pari  delioto. 

Parties  or  their  attorneys  may  both  be  Bimnltaneously  guilty 
of  irregularities  with  respect  to  the  jury,  and  thus  both  be  de- 
prived of  any  right  to  complain  that  the  verdict  was  improp- 
erly influenced.  In  such  case,  it  is  immaterial  that  the  epi- 
sode amounts  to  misconduct  of  the  gurj.  Being  in  pari  de- 
licto, the  losing  party  will  be  refused  a  new  trial;  for  instance, 
where  jurors  went  into  a  saloon  and  were  there  treated  by  law- 
yers for  both  sides.^  But  such  conduct  was  severely  con- 
demned by  the  appellate  court,  where  it  was  said  that,  were  it 
not  for  the  participation  of  both  sides,  the  verdict  should  be 
Bet  aside. 

g  90.    Coniiiting  in  improper  deportment  of  conmel  in  oonit — 
Argument. 
It  may  be  stated  generally  that  if  counsel  for  a  party  grossly 
abuses  his  privilege  to  the  manifest  injury  of  the  adverse  party, 

«8  McLaugblin  v.  Hinds,  ISl  HI.  403,  36  N.  E.  136.  S«e,  also, 
BiadsbHW  v.  Degenhart,  IS  Mont.  267,  48  Am.  St.  Bep.  67T,  30  Pac 
90,  where  defendant  drank  with  jurors  at  plaintiff '■  ezpeasft. 
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drawn,  the  appellate  court  will  reverse  the  case  and  order  a  new 
tnal;  as  where,  in  a  suit  against  a  railroad  company,  for  in- 
juries, plaintiff's  counsel  said  to  the  ]ury,  "You  ought  to  deal 
Mverely  with  these  bloated  corporations,  that  can  run  their 
piad  right  through  a  man's  house  or  yard,"  and  the  court  did 
not  control  him,  and  the  jury  found  a  verdict  for  plaintiff  "for 
the  amount  sued  for"  ($20,000) ."  On  the  other  hand,  a 
iieK-  trial  will  not  be  ordered  on  the  ground  of  improper  re- 
irarks  of  counsel,  in  argument,  where  the  verdict  returned  was 
the  only  one  that  could  have  been  rendered  under  the  facts 
(published." 

Conduct  of  the  adverse  party  or  of  his  counsel,  in  the  con- 
dnct  of  the  proceedings  prior  to  the  trial,  for  instance  dilatory 
proc-aMlings  taking  a  change  of  venue,  and  the  like,  are  not 
prpiper  matters  for  discussion  before  the  jury.  In  Lindsay  v. 
I'ttugrew**  a  new  trial  was  ordered  for  this  cause.     Colson, 

"  CrtilveBton  «t«.  Hy.  Co.  v.  Cooper,  70  Tex.  67,  8  S.  W.  G8;  Lind- 
n;  T.  Pettigrew,  3  8.  Dak.  199,  52  N.  W.  873,  where  refusal  of  trial 
court  to  grant  a  new  trial  was  held  on  appeal  to  be  an  abuse  of  dia- 

ss  Cooper  V.  Delk,  108  Ga.  550,  34  8.  E.  145. 

»  3  S.  Dak.  199,  52  N.  W.  873,  874.  In  Brown  v.  Bwineford,  44 
^'is.  2S2,  28  Am.  Rep.  582,  Ur.  Chief  Justice  Kyan,  in  an  opiuion  re- 
veisiDg  a  judgment  for  the  misconduct  of  an  attorney,  in  his  argu- 
teat.  Bays:  "Doubtless  the  circuit  court  can,  bh  it  did  in  this  case, 
tUrge  the  jury  to  disregard  all  statemeiits  of  fact  not  in  evidence, 
but  it  is  not  so  certain  that  a  jury  will  do  so.  Verdicts  are  too 
<?f'ea  found  against  evidence,  and  without  evidence,  to  warrant  so 
pfi\  a  reliance  on  the  discrimination  of  juries;  and,  without  notes 
"i  Ibe  evidence,  it  may  be  often  difficult  for  juries  to  discriminate 
''t^lveea  the  statements  of  fact  by  counsel  following  the  evidence 
JDd  DDtside  ai  it.  It  is  sufficiont  that  the  extra-professional  state- 
^entt  of  counsel  may  gravely  prejudice  the  jury  and  affect  the  ver- 
''tt.  ....  It  is  the  duty  and  right  of  counsel  to  indulge  in  all 
fair  irgumeot  in  favor  of  the  right  of  his  client;  but  be  is  outside 
M  his  duty  and  his  right  when  be  appeals  to  prejudice  irrelevant  to 
ine  case.  Fropeily,  prejudice  bas  no  more  sanction  at  the  bar  than 
on  the  bench.  But  an  advocate  may  make  himself  the  alter  ego  of 
Lii  dieut,  and  indulge  in  prejudice  in  his  favor.  He  may  even  share 
bi)  client 's  prejudices  against  his  adversary,  as  far  as  they  rest  on 
Tb«  facts  in  his  ease.  But  be  has  neither  duty  nor  right  to  appeal 
to  prejudices,  just  or  unjust,  against  his  adversary,  dehors  the  very 
e^J*  he  has  to  try.    The  very  fullest  freedom  of  speech  within  the 
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I  92.    SUtuLE  fBcto — ^Adding  to  evidence. 

Courts  look  with  the  esme  disfavor  upon  assertions  by  conn- 
h1  in  argument  at  the  trial  of  facts,  material  to  the  issue,  but 
Dot  in  evidence,  as  upon  appeals  to  prejudice  and  passion,  abuse 
EDd  defaraation,  considered  in  the  next  preceding  section.  And 
tlie  adding  of  a  material  fact  by  assertion  during  oral  argu- 
ment, by  prosecuting  counsel,  the  couri;  .failing  to  prevent  it 
'hen  requested,  or  failing  to  instruct  the  jury  to  disregard  it 
»here  not  prevented,  ie  ground  for  new  trial.''*  An  excellent 
illu-tration  of  this  rule  was  afforded  in  a  case  tried  and  ap- 
fitalc-d  in  the  federal  courts.  Where  it  appeared  that  a  writ- 
ing introduced  in  evidence  was  claimed  for  the  first  time  upon 
the  argument  to  the  jury,  to  disclose  additional  matter  of  a 
iiaierial  character,  which  in  fact  was  discernible  by  the  aid  of 
1  microscope,  it  was  held  that  such  matter  was  not  properiy 
in  evidence,  and  that  the  disclosure  thereof  and  argument 
iouflded  thereon  were  prejudicial  to  defendant  so  as  to  require 
the  granting  of  a  new  trial.*"  But  a  distinction  must  be  kept 
iL  mind  between  false,  or  mistaken  statements  of  evidence. and 
t^Jtements  as  to  its  effect,  especially  when  it  is  conflicting.** 
Xor  are  bona  fide  disputes  between  counsel  as  to  what  the  evi- 
lii-nce  is,  within  the  rule.  When  such  disputes  arise,  if  the 
fre-iding  judge  is  not  prepared  from  his  memory  or  notes  to 
settle  it,  he  may  properly  submit  the  matter  to  the  recollection 
o{  the  jury.*'  And  if  any  particular  result  may  reasonably  be 
inferred  from  evidence,  however  improbable  such  inference  may 

'*  People  T.  Mitchell,  63  Cal.  411;  People  v.  Lee  Cbuck,  78  Cal. 
539,  20  Pae.  719;  People  v.  Bmith,  121  Cal.  355,  361,  53  Pac.  802; 
McDonald  t.  People,  126  HI.  156,  9  Am.  St.  Bep.  359,  18  N.  E.  817; 
tn^or  T.  Bmitli,  57  Uo.  App.  G84;  Bridges  v.  State,  110  Ga.  246,  34 
^-  S.  1037;  Bradham  v.  SUte,  41  Fla.  541,  26  South.  730. 

«s  Preston  v.  Mutual  Life  Ins.  Co.  (C.  C),  71  Fed.  467.  Other 
(ues  in  which  judgments  reversed  because  of  imputations  by  coun- 
ifi  ot  facts  not  pertinent  to  the  issue,  and  calculated  to  prejudice 
'lie  case:  Tucker  v.  Henniker,  41  N.  H.  317}  State  v.  Smith,  75  N. 
('-  306;  Ferguson  v.  State,  4S  Ind.  33. 

«  Hatcher  v.  State,  18  Oa.  464h 

*:  See  People  v.  Barnhart,  59  Cal.  402;  People  v.  Lee  Ah  Yute,  60 
Ci!.  93,  97.  Cited  in  State  v.  Pbelps,  6  8.  Dak.  495,  3S  N.  W.  471, 
tr)Miiig  that  if  tb«  aubstautial  rights  of  the  accused  are  not  preju- 
iuitd  b;  counsel 's  statements,  the  juii^'nieut  will  not  be  reversed. 
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75  Iowa,  491,  39  N.  W.  80*. 
te.  451. 

Cal.  13S,  145,  IT  Am.  St.  Bep.  2S3,  23 
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ilo.  23,  62  Pao.  833. 
le.  945. 
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sheriff  is  disqualified  the  coroner  should  be  designated  to  act 
in  his  stead,  and  if  the  coroner  proves  to  be  disqualified  by 
reason  of  bias  or  other  reason,  the  court  may  appoint  an  elisor 
to  have  charge  of  the  jury.*"  Unless  the  disi]ualification  07 
inability  to  act  of  both  sheriff  and  coroner  be  shown,  it  is  a 
fatal  irregularity,  where  properly  taken  advantage  of,  to  have 
the  jury  summoned  by  an  elisor  appointed  by  the  court,** 

g  96.    Tampering  with  and  keepinff  from  the  trial  advenary'i 
witneasei. 
Thus  far  we  have  discussed  irregularities  of  counsel  having  a 

tendency  to  prevent  a  fair  unbiased  consideration  by  the  jury 
of  the  case  as  actually  presented  to  them.  We  now  come  to  con- 
eider  conduct  having  the  effect  of  unfairly  and  fraudulently 
keeping  from  them  evidence  which  the  other  side  is  entitled 
to  have  them  receive  and  consider.  Successful  attempts  to 
influence  witnesses  of  the  opposite  party  to  remain  away,  or  to 
refuse  to  testify  or  to  testify  falsely,  or  any  other  interference 
with  them,  having  a  tendency  to  prevent  a  fair  trial,  will  be 
good  ground  for  a  new  trial.*' 

eoDDection  merelj  that  it  may  sot  b«  overlooked.  Tbe  question  was 
pToperly  raised  ae  an  error  ot  law  occurring  during  the  trial,  and  u 
Buch  is  further  considered  elsewhere:  See  chapter  11. 

8S  Feopin  V.  Eubanks,  117  Cal.  «52,  49  Fae.  1049. 

SB  Feople  v.  Fellows,  122  Cal.  £33,  64  Fac.  830. 

ST  Crafta  v.  Union  Mut.  Ins,  Co.,  36  N.  H.  56,  where  plaiotifTi 
agent  hired  a  material  witness,  for  whom  the  defense  were  searcb- 
ing,  to  absent  himself,  and  the  defendant  failed  to  secure  bis  at- 
tendance; Caroy  v.  King,  5  Ga.  81.  In  Crafts  v.  Ins.  Co.,  supra,  the 
eourt  fully  discussed  the  alleged  newly  discovered  evidence,  and, 
ofter  reaching  the  conoluaion  that  it  was  not  material,  said:  "Upon 
all  the  grounds  ot  the  motion  for  a  new  trial,  baaed  upon  the  facU 
that  material  evidence  has  been  discovered  since  tbe  trial,  the  mo- 
tion must  be  denied.  But  upon  the  ground  of  misconduct  of  the 
plaintiff  or  bis  agent,  Ifartin  Crafts,  in  proceedings  connected  with 
tbe  trial,  for  which  he  should  be  held  responsible,  we   think  the 

motion  should  be  granted From  the  affidavits  of  Swhiu  anil 

Pearsons  it  appears  that  Martin,  having  learned  that  inquiry  had 
been  made  of  Pearsons  relative  to  tbe  signing  of  the  note  before  ths 
loss,  by  Mr.  Lancaster,  who  it  is  understood  was  acting  in  tbe  mat- 
ter in  behalf  of  the  company,  faired  Pearsons  to  absent  himself,  so 
that  he  could  not  be  summoned  as  a  witness.    It  does  not  appear 
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j  97.    Snppmsinir  ^^  conceaiii^r  eTidence. 

Courts  freely  condemn  all  Buppressione  and  concealments  of 
d'-umeDtary  evidence  already  brought  into  court,  which  the 
jury  are  entitled  to  have  delivered  to  them,  or  which  a  party 
!ia;  a  right  to  have  the  jury  consider,  whether  such  suppres- 
sion or  concealment  he  accomplished  by  trick,  misrcpresenta- 
ii"n  or  otherwise.  Thus  where  it  had  been  agreed  between 
ccunsel  that  certain  papers  should  be  delivered  toi  the  jury 
np/n  their  retirement,  and  when  they  were  about  to  retire 
(tunnel  for  the  defendant,  hy  trick,  managed  to  abstract  and 
»iihbold  some  of  them,  the  verdict  Id  defendant's  favor  was 
f<t  Sfide  and  a  new  trial  granted.®® 

^  9S.   Knowingly  introducing  false  testimony. 

^"here  a  losing  party  is  able  to  make  out  a  clear  case  of 
'bolesale  fabrication  of  evidence  or  of  perjury  and  suborna- 
tion of  perjury,  he  should,  perhaps,  he  granted  a  new  trial; 
tat  osually  he  should  move  upon  the  ground  of  surprise  or  of 
neirlT  discovered  evidence.  It  was  held  in  New  York  that  a 
'frilirt  should  be  set  aside  and  a  new  trial  granted  for  the 
tmiBingly  introducing  perjured  testimony;  and  the  court  also 
fctid  that  the  mere  fact  that  the  evidence  which  showed  that 

itii  defFDilantB  proposed  to  Bummon  him;  but  it  does  appear  that 
lUv  Kelt  instituting  inquiries  which,  if  be  had  not  been  kept  out 
xi  the  wa7,  would  probably  bave  resulted  in  his  being  Humnioned. 
mua  is  the  brother,  aa  well  as  the  principal  witness  of  the  plain- 
tiS.  He  resided  in  Nashua,  where  the  controversy  Br<:>ae,  while  the 
F'^uiiS  resided  at  a  distBiice.  He  admits  that  be  coUuaively  trans- 
fwoi  t  portion  of  hi»  property  to  the  plaintiff,  in  fraud  of  his 
iK'iiturs;  and  the  ciruum stances  of  the  transaction  tend  to  raise  a 
"'■  og  suspicion  that  the  entire  sale  from  him  to  the  plaintiff  was 
Mtelj  colorable.  It  may  well  be  understood  that  the  plaintiff 
'ieUtd  to  him  the  management  and  preparation  of  the  cause  for 
":3L  It  is  immaterial  whether  he  did  ao,  because  the  sale  being 
ntirlv  colorable,  Martin  remained,  in  fact,  the  party  in  interest, 
t>"  bwtuse,  tbe  sale  being  bona  flde,  and  he,  therefore,  the  real 
I'laintiff,  intrusted  the  conduct  of  the  cause  to  Martin,  as  his 
«'M.  Neither  can  be  permitted  to  enjoy  the  fruits  of  a  verdict 
■birh  the  misconduct  of  Martin,  in  thua  suppressing  testimony 
°iiitTial  to  a  full  and  fair  investigation  of  the  case,  whether  acting 
I! principal  or  as  agent  of  tbe  plaintiff,  may  bave  tended  to  secure." 
M  Hastings  v.  McKinley,  2  E.  D.  Smith,  47. 
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1 100.  Fraud  praotioed  in  matter  of  preientiiig  pointi  and 
anthoritiet. 
One  recent  decision,  perhaps  the  only  one  upon  an  old  abuse 
from  which  relief  should  have  been  granted  long  ago,  was  in 
a  case  where  findings  showed  that  after  the  arguments  were 
closed,  defendant's  counsel  placed  on  file  and  handed  to  the 
court  a  brief  in  which  he  discussed  questions  material  to  the 
case,  and  that  the  court  read  the  brief  before  deciding  the 
catp,  and  it  did  not  appear  that  the  brief  was  ever  submitted 
to  tile  opposing  counsel  for  examination,  or  that  they  had  any 
bowledge  of  its  filing  or  ita  contents.  Plaintiff  was  held  en- 
titlid  to  a  new  trial  though  the  trial  judge  said  in  rendering 
Hi  decision,  that  be  was  not  influenced  by  such  brief.  Such 
an  irregularity  (misconduct)  was  held  to  amount  to  a  denial 
of  the  right  of  plaintiff  to  be  heard  in  court.**  The  opinion 
of  the  trial  judge,  in  such  case,  that  he  was  not  influenced  by 
rfiding  the  brief  should  be  viewed  in  the  same  light,  to  some 
fitfiit,  as  that  of  a  juror  who  has  received  evidence  out  of  court; 
thai  ig  to  say,  it  should  be  rejected,  as  waa  done  in  this  ca^e. 

^  101.    Of  duty  of  coiuuel  to  call  mattei  to  oonrt'i  attention. 

Something  has  been  already  said  in  several  connections,  un- 
^fr  this  head,  of  the  duty  of  the  party  liable  to  be  injured  by 
■n  irregularity  of  the  adverse  party,  or  of  his  attorney,  or 
tiher  agent,  to  call  the  matter  to  the  attention  of  the  court  if 
the  opportunity  be  afforded,  with  a  view  to  having  it  rectified 
or  its  mischievous  effects  removed.  As  a  general  rule  he  will 
1*  rquired  to  show  that  this  has  been  done,  before  a  now 
trial  will  be  granted  upon  his  application.**  But  the  rule  is 
*nhj«t  to  exceptions.  The  exceptions  to  the  rule  have  been 
already  noted,  however,  in  proper  connections  hereunder. 

H  Sp[ro  T.  Nitkin,  72  Conn.  202,  44  Atl.  13. 

't  See  Brndshnw  v.  Degenhart,  15  Mont.  267,  274,  48  Am.  St.  Rep. 
6",  39  Pac.  flO;  Tucker  v.  Salem  F.  M.  Co.,  13  Or.  28,  34,  7  Pac. 
53;  White  T.  Wood,  6  Cuih.  (Mass.)  413;  Flesher  v.  Hale,  23  W. 
Ti  U;  DaviB  T,  Allen,  11  Pick.  468.  Defendant  ahould  aak  court  to 
fill*  dnt  improper  remarks,  and  to  charge  jury  to  diarefrard  them: 
'''rasn  T.  HugR,  5  Cal.  409.  Where  court  temporarily  absent  when 
improper  remarks  are  made,  his  attention  ahould  he  called  to  them 
^ttn  be  returns,  and  failure  to  do  so  is  good  reason  tot  refusing 
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New  Trial,   Vol.   1-ia 
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priacipal  tImitationB  upon  the  power  of  trial  couttg  in  allow- 
iog  and  refusing  ameudmente.^ 

%  104.    Two  method!  of  reriew— Whole  record  eoniidered. 

It  is  proper  to  make  the  same  prefatory  statement  here  as 
io  made  at  the  beginning  of  the  chapter  on  continuances.* 
Where  the  appellate  court  has  reversed  on  appeal  from  the 
judgment  on  a  bill  of  exceptiona  for  abuse  of  discretion  in  re- 
fusing to  allow  or  in  permitting  an  amendment,  the  same  show- 
ing  on  motion  for  new  trial  would  entitle  him  to  a  new  trial, 
and  to  a  reyersal  in  case  of  a  denial  of  the  motion.  But  if  it 
appear  from  the  whole  record  that  no  injury  has  resulted  from 
the  action  of  the  court  in  granting  or  denying  the  application, 
its  ruling  furnishes  no  ground,  either  for  reversal  or  new  triaL 
Thus,  where  an  amendment  was  permitted  at  the  trial  bv 
which  the  statute  of  limitations  was  pleaded,  which  should  uot 

1  That  the  filing  of  an  amended  pleading  is  %  waiver  of  any  emr 
in  luitaining  a  demurrer  to  A  previous  complaint  or  aDBwer,  or 
in  striking  out  a  portion  of  a  previoua  eiimplaint,  is  too  nell  and 
generally  known  to  require  diaeussion  or  extensive  UluBtration:  Sea 
BrittAin  v.  Oakland  Bank  of  Savings,  U2  Cal.  I,  44  1*80.  339.  After 
amendment  of  pleading  admiBsions  contained  in  the  original  plead- 
ing are  not  admisaible  in  evidence:  Miles  T.  Woodward,  IIS  Cal. 
308,  46  Pac.  1076. 

Wbat    Oonitltntes    Amendment. — A    mere    order    permitting    tbe 
emendment  of  a  pleading  is  of  no  effect  vnleis,  and  until,  eompiieil 
with:  Kimball  v.  Grosbart,  12  Cal.  27.     But  the  fact  that  an  amend- 
ment  which    had   been   allowed   was   not   actually   made     and    6M 
until  after  tbe  verdict  and  entry  of  judgment,  was  held  to  be  error      ^ 
without  prejudice,  it  appearing  that  tbe  case  waa  tried  with  refer- 
ence to  it:   Btark  v.  Wellman,  96  Cal.  400,  81  Pac.   259.     In  a  later      | 
case  it  waa  held  that  tbe  failure  to  make  the  amendment  allowed      ; 
formally  upon  the  reeord  did  not  neeesaitate  •  reversal  of  the  juilg- 
tnent,  but  the  record  would  be  ordered  to  be  corrected  to  cojiinna     I 
with   the   order  permitting   the  amendment:   Freneh   r.   McCaitb;,     . 
125  Cal.  608,  58  Pac.  154. 

A  defendant  was  sued  by  fictitious  name,  and  appeared  and  an- 
swered by  true  name,  which  the  court  ordered  to  be  inseried  in  tie 
complaint,  which,  however,  waa  not  done.  Held,  that  the  order,  in 
connecticin  with  the  finding  that  by  said  order  the  complaint  wu 
amended,  constituted  an  amendment:  Hoffman  v,  Eeeton,  132  CtL 
195,  64  Pac.  264. 
i  See  next  chapter. 
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have  been  permitted,  and  the  court  disregarded  such  plea  in 
its  final  decision,  it  was  held  that  the  objecting  party  was  not 
aggrieved  by  the  action  of  the  court  in  permitting  the  amend- 
ment.* In  another  case  the  refusal  of  the  trial  court  to  al- 
low an  amendment  during  the  trial  was  held  an  abuse  of  dis- 
cretion, although  its  allowance  might  have  necessitated  a  con- 
tinuance.'* 

Xor  can  an  order  refusing  to  allow  a  reasonable  exercise  of 
the  right  to  amend  an  answer  be  upheld  upon  the  ground  that 
the  evidence  at  the  trial  does  not  support,  or  was  inconsistent 
»iih  the  defense  stricken  out.  A  defense  which  a  party  is  not 
allowed  to  plead  is  not  likely  to  find  support  in  the  evidence 
of ercd  or  admitted  at  the  triaL  In  De  Baker  v.  Southern  Cali- 
furnia  Ry.  Co.,'  Chief  Justice  Beatty,  delivering  the  opinion, 

J  Hibernia  Savings  etc.  Soc.  v.  Jones,  89  Cal.  507,  26  Pac.  1089. 

4  McDougal  V.  Hulet,  132  Cal.  154,  64  Pac.  278.  The  court,  after 
stating  the  facts  said:  "The  court  refused  to  permit  the  defendant 
B^g^'s  to  amend  his  answer  in  the  respects  named,  and  in  this  the 
court  abused  its  discretion.  The  facts,  if  true,  were  of  vital  im- 
portance to  Boggs.  The  case  had  not  terminated.  If  the  plaintiff 
Ud  been  surprised  by  the  offered  amendment,  the  court  could,  and 
srouM,  have  granted  a  continuance  upon  just  terms,  so  as  to  fully 
frot€ct  the  rights  of  plainitff.  It  seems  to  be  the  opinion  of 
Eany  trial  judges  that  amendments  should  seldom  be  allowed  pend- 
ing the  trial.  Why  not  in  all  proper  cases?  The  object  of  the  trial 
IS  to  settle  and  dispose  of  the  issues,  and  all  matters  connected  with 
tse  ease,  in  the  one  action.  If  the  facts  in  this  case  set  up  in  thu 
8^eoad  amended  answer  were  true,  then  Boggs  was  entitled  to 
relief.  If  they  were  not  true,  every  opportunity  should  have  been 
given  plaintiff  to  so  convince  the  court.  The  rule  has  been  often 
stated  here,  that  during  the  trial,  the  court,  in  furtherance  of 
justice,  should  allow  amendments  liberally  in  order  to  mold  and 
'iirect  its  proceedings,  so  as  to  dispose  of  cases  upon  their  substan- 
tial merits,  and  without  unreasonable  delay,  regarding  mere  tech- 
Bicalities  as  obstacles  to  be  avoided,  rather  than  as  principles  to 
«tieh  effect  is  to  be  given  in  derogation  of  substantial  right."  To 
I'.me  effect,  Roland  v.  Kreyenhagen,  18  Cal.  455;  Burns  v.  Scooffy, 
^t  Cal.  271,  33  Pac.  86. 

5  lu6  Cal.  257,  281,  39  Pac.  610.  Stringer  v.  Davis,  30  Cal.  318, 
▼as  also  an  excellent  illustrative  case  of  abuse  of  discretion  in  re- 
fusing leave  to  amend.  In  reversing  the  judgment  and  ordering  a 
tew  trial  the  court  said:  "But  assuming  the  allegation  of  the  com- 
plaint to  be  good  and  the  denial  bad,  still  the  court   erred  in   not 
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eaid :  'It  is  true,  as  above  stated,  that  the  evidence  adduced 
at  the  trial  not  only  failed  to  sustain  this  defense,  but  was  in 
direct  conflict  with  it.  It  showed  clearly  that  the  levee  was 
constructeH  by  the  defendant — apparently  for  purposes  of  its 
own — more  than  a  mile  beyond  its  southern  extremity  as  des- 
ignated in  the  ordinance ;  and  it  showed  that  this  additional  and 
unauthorized  portion  of  the  levee  was  the  only  part  that  en- 
croached upon  the  natural  bed  of  the  stream.  The  maps, 
diagrams,  and  other  evidence  introduced  by  the  defendant,  no 
less  than  the  evidence  introduced  by  the  plaintiff,  all  agree 
upon  this  point,  and  all  tend  strongly  to  show  that  but  for 
this  unauthorized  addition  to  the  levee,  as  planned  by  the  city, 
the  damage  to  plaintiffs'  lands  would  not  have  occurred.  But 
we  cannot,  for  this  reason,  hold  that  the  order  striking  out 
was  harmless  error.  But  for  the  order  the  defendant  might 
have  introduced  evidence  as  to  these  matters  that  would  have 
changed  the  aspect  of  the  case,  and  we  cannot  assume  that  as 
the  evidence  is,  the  jury  would  have  viewed  it  in  the  light  in 
which  it  appears  to  us,  if  the  case  had  been  submitted  to  them 
upon  the  theory  that  the  defense  pleaded  was  a  good  defense." 
And  a  plain  case  of  abuoe  of  discretion  is  shown  where  a 
plaintiff  is  permitted  to  amend  and  the  defendant  is  denied  the 
right  to  amend  so  as  to  meet  the  new  issues  or  changes  in  the 
issues  thus  wrought,  especially  if  the  necessity  for  the  amend- 

allowing  the  defendant  to  amend  the  deaial  in  the  mode  proposed. 
Ihe  reason  assigned  by  the  court  for  denying  tbe  defendaot's 
motion,  to  tlie  effect  that  if  the  amendment  was  allowed,  a  recover; 
by  the  plaintiff  might  thereby  be  defeated,  can  hardly  be  received 
lis  sufficient;  on  the  contrary,  it  would  seem  td  be  a  very  good  reason 
uhy  the  amendment  should  have  been  allowed,  if,  as  provided,  amend- 
ments are  to  be  allowed  or  denied  in  furtherance  of  lubstaDtial 
justice,  by  which  we  understand  such  justice  as  the  law  administers 
when  correctly  applied,  and  not  each  as  may  be  dictated  by  th« 
abstract  and  varying  notions  of  an  individual  as  to  what  tbe 
equitiea  of  the  case  may  be.  It  is  trae  that  motions  of  this  char- 
acter are  aaid,  in  general  terms,  to  rest  very  much  in  tbe  discretion 
of  the  court;  but  the  discretion  intended,  as  we  have  often  hsd 
occasion  to  remark,  is  a  legal  discretion  to  be  guided  by  the  fiiei 
principles  of  law,"  It  will  be  observed  that  the  court,  at  first 
incorrectly,  designates  the  act  of  tbe  lower  court  as  error,  and 
subsequently,  correctly,  as  an  abuse  of  discretion. 
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ment  be  caused  by  an  oversight.  In  a  case  of  this  kind  the 
Murt,  per  Dunbar,  J.,  said:  "This  court  is  loath  to  interfere 
Tilfi  the  ordera  of  a  trial  court  in  the  disposition  or  formation 
of  the  pleadings,  for  the  reasons  which  have  often  been  stated, 
and  B-i!l  never  interfere  with  the  discretion  of  a  court  in  such 
matters  unless  it  plainly  appears  that  substantial  injustice  has 
U-cn  done  by  the  abuse  of  discretion.  But  it  seems  to  us  that 
in  this  ease  substantial  injustice  was  done  to  the  appellant, 
the  defendant  below.  The  plaintiffs  could  not  in  any  manner 
have  been  taken  by  surprise  by  the  pleading  offered  by  the  de- 
ffmlaQt,  for  the  same  allegations  had  been  twice  made  by  the 
former  answers,  and  it  appeared  that  the  omission  in  the 
amended  answer  offered  was  a  pure  oversight  or  mistake  on 
the  part  of  counsel.  We  have  mentioned  somewhat  at  lenirth 
the  different  pleadings  in  this  ease  and  the  orders  of  the  court, 
to  show  that  the  court  had  been  liberal  in  allowing  amend- 
ments, and  especially  liberal  in  allowing  what  was  termed  the 
!u,iplemental  complaint  of  the  plaintilfs,  and  it  was  by  reason 
of  this  permission  that  the  omission  occurred  in  the  answer 
of  the  defendant,  because,  before  that,  the  question  of  fraud 
'as  placed  in  issue.  This  was  substantially  all  the  defense 
that  Ihe  defendant  had  to  the  action,  and  the  case  will  eventu- 
allT  be  determined  largely  upon  that  proposition,  and  to  de- 
prive him  of  the  right  to  put  in  issue  a  substantial  defense 
there  no  good  reason  appears  for  such  deprivation,  it  seems 
to  us  was  a  plain  abuse  of  discretion  on  the  part  of  the  trial 
court."  • 

la  an  Oregon  case^  the  petition  in  a  suit  on  an  insurance 
a;:s-iit's  bond  alleged  that  defendants,  as  plaintiff's  agent,  cxe- 
euted  with  other  defendants  the  bond  for  the  payment  of  all 
moneys  received;  that  the  conditions  of  such  bond  were  vio- 
I3H;  that  plaintiff  and  such  defendants  had  an  accounting 
and  the  amount  sued  for  found  due  plaintiff.  The  court  held 
that  the  action  was  on  an  account  stated,  and  the  plaintiff 
moved  to  amend  by  striking  out  the  portion  referring  to  an 
aeeounling.     It  was  held  on  appeal   that  such  amendment  was 

*  Van  Lehm  v.  Morae,  16  Waah.  672,  67',  48  Pac.  404. 
^  Bailey  v.  Wilson,  34  Or.  186,  55  Pac.  973.     To  same  effect,  Foster 
I.  Btandard  etc  Ins.  Co.,  20  Or.  449,  38  Pae.  617. 


I  105  NEW  TRIAL— SUBSTANTIVE  ELEMENTS.  18H 

improperly  refused,  since  sufficient  would  have  remained  to 
constitute  a  cause  of  action  for  breach  of  the  bond. 

g  lOS.     Statutory  provisions. 

The  Code  of  Civil  Procedure  of  California  contains  several 
eectiona  on  the  general  subject,  some  pertaining  directly  and 
others  incidentally  to  various  amendments.  The  present  pur- 
pose will  be  accomplished  by  confining  the  discussion  to  amend- 
ment of  pleadings.  Section  472  relates  to  first  amendments  of 
right,  or  "of  course"  and  requires  no  special  notice.  Section 
473  reads  in  part  as  follows:  "The  court  may,  io  furtherance 
of  justice,  and  on  such  terms  as  may  be  proper,  allow  a  party 
to  amend  any  pleading  or  proceeding  by  adding  or  striking  out 
the  name  of  any  party,  or  by  correcting  a  mistake  in  the  name 

of  a  par^,  or  a  mistake  in  any  other  respect The  court 

may  likewise,  in  its  discretion,  after  notice  to  the  adverse 
party,  allow,  upon  such  terms  as  may  be  just,  an  amendment 
to  any  pleading  or  proceeding  in  other  particulars,"  etc.* 

Many  decisions  manifest  the  liberal  construction  given  by 
the  courts  to  such  statutes,  "Amendments  to  pleadings,  so 
as  to  enable  the  party  to  prove  all  the  facts  necessary  to  his 
cause  of  action  or  defense,  are  favored.  If  by  reason  of  such 
amendment  the  opposite  party  is  taken  by  surprise,  the  cause 
can  be  continued,  or  time  allowed  to  meet  the  amendment,  or 
such  other  terms  imposed  as  may  be  just  under  the  circum- 
stances. It  can  very  rarely  happen  that  a  court  would  be 
justified  in  refusing  a  party  leave  to  amend  his  pleading  so  thai 
he  may  properly  present  bis  case."* 

8  Altbough  the  portion  of  section  473,  not  quoted  above,  has  been 
Beveral  times  amended,  in  important  reipects,  since  it  was  adopteil 
as  part  of  the  Practice  Act  of  1851,  Laws  ISSl,  page  60,  Laws  1SS3, 
page  276,  Laws  1865-6,  page  843,  the  only  amendments  to  lli« 
quoted  portion  were  at  the  adoption  of  the  Code  of  Civil  Ptoeednre, 
in  1874,  when  the  phraM  "allow  a  party  to  amend"  was  substituted 
for  the  word  "amend,"  and  the  words  "in  its  discretion"  were 
inserted  after  the  word  "likewise"  in  the  second  sentence. 

B  Crosby  V.  Clark,  132  Cal.  1,  8,  63  Pac.  1022.  See,  &lso,  H<- 
Dougal  V.  Hulet,  132  Cal.  154,  84  Pac.  278;  Frost  v.  Witter,  132  Cal. 
421,  84  Am.  St.  Kep.  53,  64  Pac.  705;  Koland  v.  Kreyenbagen,  18  CaL 
456;   Burns  v.   Scooffy,  S8   CaL  271,  33   Pac.  86;   Ouidery  v,  GieBD, 
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course,  if  "plaintiffB  could  not  file  s  guBBcient  bill,  for  the 
reason  first  above  diecuased,"  or  for  any  other  reason,  the  ad- 
ditional reason  that  "they  did  not  ask  leave  to  amend  "  is  a 
mere  dictum.  As  a  support  for  the  dictum,  the  learned  justice 
cites  two  cases,  neither  of  which  furnish  any  support  what- 
ever. In  one  of  the  cases  so  cited.  Smith  v.  Taylor,'*  a  de- 
murrer was  sustained  to  a  cross-complaint,  and  the  record 
showed  that  the  defendant  was  present  when  the  demurrer  to 
his  pleading  was  sustained.  In  the  other  case,  Buckley  v, 
Howe,*'  the  opinion  at  the  page  referred  to  by  Justice  Hen- 
shaw  means  just  the  opposite  to  the  meaning  attributed  to  U. 
Kevertheless,  the  dictum  indicates  a  correct  principle,  in  view 
of  the  provision  of  section  473  giving  the  right  to  amend  "of 
course,"  and  "without  costs,  at  any  time  before  answer  or  de- 
murrer filed,  or  after  demurrer  and  before  the  trial  of  the  is- 
sue of  law  thereon,"  etc.,  which  appears  to  exclude  the  right  to 
amend  "of  course"  after  the  stage  indicated. 

g  107.  Iia^:e  diuretion  conceded  to  trial  ooort,  but  not  nn- 
limlted. 
Qreat  liberality  shonld  be  shown  by  a  trial  court  in  per- 
mitting, where  it  can  be  done  without  working  great  delav, 
such  amendments  to  pleadings  as  facilitate  the  production  ot 
all  the  facts  bearing  upon  the  questions  involved  in  the  ac- 
tion.** In  Gould  V.  Stafford  Oil  Co.*"  it  was  eaid  that  tlii= 
rule  is  particularly  applicable  to  amendments  to  answers.  It 
follows  that  when  the  court  having  power  to  allow  or  disal- 

12  82  Cal.  S33,  541,  23  Pac  217. 

13  86  Cal.  696,  605,  25  Fae.  132. 

14  See  Burns  v.  SeooSj,  68  Cal.  271,  33  Pac.  86;  Crosby  v.  Clark, 
132  Cal.  1,  8,  63  Fae.  1022,  and  cases  cited. 

IE  101  Cal.  32,  35  Pac.  429.  The  fact  tbat  a  defense  may  have 
been  defectivelj  pleaded  in  some  particnlara  is  not  ground  for  a 
motion  to  strike  out,  but  the  proper  method  of  reaching  such  defect* 
is  by  demurrer,  and  a  party  who  defectively  pleads  a  good  defeats 
ihoald  be  allowed  an  opportunity  of  amending  bia  pleadings;  and  tbe 
denial  of  leave  to  amend,  and  the  granting  of  a  motion  to  strike  out 
an  ananer  so  amended  constitute  ground  for  a  new  trial:  De  Baker 
V.  Southern  CaL  By.  Co.,  106  CaL  257,  46  Am.  St.  Bep.  237,  3S  Fab 
610. 
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m  amendnieEt  has  exercised  that  power  by  granting  or  re- 
ig  an  amendment  to  a  pleading,  sneh  ruling  ia  only  sub- 
to  review  by  the  appellate  court  when  it  ia  apparent  that 
buse  of  discretion  has  occurred.  The  case  of  Wixon  v. 
ne**  contains  a  presentation  of  facts  warranting  a  re- 
by  the  court  to  exercise  its  liberal  powers  in  the  matter 
lowing  amendment.  The  taking  of  evidence  at  the  trial 
almost  concluded  at  the  time  that  the  proposed  amend- 
was  offered;  the  same  attorneys,  in  anotlicr  suit  between 
of  the  same  parties,  in  litigating  some  of  the  same  rights 
years  before  pleaded  as  a  defense  in  that  suit  facta  very 
ar  to  those  set  out  in  the  proposed  amendment,  and  the 
ised  amendment  was  directly  contradictory  to  an  admission 
e  answer  which  it  vfas  proposed  to  amend, 
scarcely  need  be  stated  that  the  right  to  amend  does  not 
id  upon  the  court's  discretion  when  given  by  statutory 
sions  or  implication  clearly  arising  from  them.  In  addi- 
lo  the  right  given  by  section  473  to  amend  once  as  a  mat- 
f  course  is  the  right  of  a  defendant  to  answer  over  or  to 
d  his  answer  to  an  amended  complaint.  In  such  a  case 
upreme  court  said  without  qualification:  "Here  the  plain- 
iuring  the  trial,  amended  his  complaint,  and  the  defend- 
hen  had  a  right  to  amend  bis  answer,  and  his  application 
permitted  to  do  bo  waa  not  addressed  to  the  discretion  of 
aurt."*^ 

e  courts  have  frequently  designated  refusals  of  trial  courts 
low  amendments  as  "error";  sometimes  advisedly,  some- 
inadvertent  ly.**  If  the  statute  gives  the  right  to  amend, 
r  expressly,  or  by  clear  implication,  and  such  right  be  re- 
bj  the  court,  ita  ruling  should  be  excepted  to  and  as- 
d  for  error;  if  the  application  to  amend  be  addressed  to 
iscTetionary  power  of  the  court,  and  be  improperly  refused, 
refusal  can  only  be  urged  as  an  abuse  of  discretion, 

tl  CaL  477,  27  Pac,  777. 

Morton  t,  Bartniag,  68  Cal.  306,   308,  9  Pac.  148, 

For  discussion  of  error  as  ground  for  new  trial,  see  chapters  14- 

clusiva. 
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§  108.    Same — Ckdu  of  Kction  ouinot  be  dianged. 

The  principal  limitation  upon  the  extent  of  the  change  which 
may  be  wrought  by  amendment  on  the  part  of  the  plaintiff,  pro- 
posed in  due  time,  is  this,  that  the  cause  of  action  set  forth  in 
the  complaint  cannot  be  in  substance  changed.  For  instance, 
it  cannot  be  changed  from  an  action  ex  contractu,  to  one  ex  de- 
licto;*^ nor  from  one  ex  delicto  to  one  ex  contractu.*® 

A  complaint  setting  forth  a  cause  of  action  against  an  ad- 
ministrator in  his  official  capacity  cannot  be  changed  by  amend- 
ment to  one  setting  forth  a  cause  of  action  against  him  in- 
dividually.** 

Nor  should  an  amendment  be  permitted  which  wonld  intro- 
duce into  the  action  a  new  plaintiff  having  no  interest  in  the 
cause  of  action  stated  in  the  original  ■  complaint.  In  Dubbers 
v.  Goux,  Admr.,  etc.,"*  the  action  was  to  have  the  defendants 
declared  the  trustees  of  the  plaintiff  in  the  ownership  of  cer- 
tain lands,  and  to  compel  them  to  convey  to  the  plaintiff.  When 
the  action  was  called  the  plaintiff  was  offered  as  a  witness. 
The  defendants  objected  on  the  ground  that  he  was  a  party 
against  an  administrator,  upon  a  demand  against  the  estate 
of  the  deceased.  Thereupon  an  affidavit  was  filed  that  his  wife 
Wilhelmina  Dubbers  was  the  real  party  in  interest,  and  it  was 
moved  that  she  be  substituted  as  plaintiff,  and  the  court  granted 
the  motion.  The  substituted  plaintiff  recovered  judgment  and 
the  defendant  appealed.  That  being  the  only  point  raised  on 
appeal  the  supreme  court  said :  "The  court  erred  in  permitting 
Mrs.  Dubbers  to  be  substituted  for  her  husband  as  plaintiff. 
It  is  not  pretended  that  she  had  succeeded  to  any  interest  held 
by  her  husband  pending  the  action,  nor  that  she  bad  any  joint 
interest  with  him  in  the  subject  matter.     On  the  contrary,  she 

IB  Bambez  t.  Murray,  S  Cal.  3S2.  Sss,  alio,  Hsekett  t.  Bank  of 
ralifotnia,  57  Cal.  336;  Wheeler  v.  West,  78  CaL  85,  20  Pac.  45; 
CiveuB  V.  Wbeeler,  6  Colo.  150. 

20  Hockett   V.   Bank   of   California,   57   Cal.   836. 

»  Sterritt  v.  Backer,  119' Cal.  492,  51  Pac.  685.  The  court  Mid: 
"The  rule  tB  that  he  cannot  be  Bued  in  the  same  action  de  bonii 
pro]iiis  and  de  bonis  testatofia  or  intestatoriB," 

is  51  Cal.  153.  For  an  important  case,  and  valuatile  anncitatton 
on   Bame   subject,  see    51   Am.   St.   Bop.   410. 


I  109  NEW  TBIAL-SUaSTANTIVE  ELEMENTS.  ISS 

of  action  catmot  be  introduced  by  atncndmcDt — cannot  be  ac- 
cepted  All  that  can  be  required,  tberefore  (to  use  the 

language  of  Mr.  Pomeroy),  is  that  'a  wholly  different  cause  of 
action'  aball  not  be  introduced;  or  as  said  by  the  court  in 
Shields  V.  Barrow*^  that  'a  complainant  is  not  at  liberty  to 
abandon  the  entire  case  made  by  his  bill,  and  make  a  new  and 
different  case  by  way  of  amendment':  or,  as  espressed  by  this 
court  in  an  early  case,  the  matter  of  the  amendment  must  not 
be  'entirely  foreign  to  the  original  complaint.'  "*®  The  theors't- 
ical  rule  that  amendments  cannot  be  permitted  which  intro- 
duce a  new  and  different  cause  of  action  has  been  so  often 
violated,  and  the  violations  acquiesced  in  by  the  appellate  court, 
under  the  guise  of  a  liberal  construction  of  the  code  provision 
on  the  subject  that  it  is  impossible  to  state  whether  it  will 
ultimately  lay  aside  ail  limitations  on  the  subject,  or  rest 
upon  the  reasonable  and  salutary  line  of  demarcation  sug- 
gested in  the  above-quoted  opinion.""  But  it  is  obvious  that  if 
no  definite  halting  place  is  found  and  occupied  by  the  court?, 
all  the  rules  of  limitation  as  recognized  rules  of  practice  will 
become  entirely  antiquated,  as  in  New  York.*" 

§  109.    Sistinction  between  ohan^g  remedy  and  changing 
caoae  of  action. 
After  considerable  controversy  and  some  judicial  inconsis- 
tency manifested  in  decisions,  it  has  been  recently  settled  in 

ST   SuprA. 

ss  Citing  Nevada  Conntj'  eto.  Canal  Co.  ▼.  Kidd,  28  Cal.  SSI. 

a»  In  Heilbron  v.  Heinlin,  72  Cal.  376,  14  Pac.  24,  th«  complaJBt 
was  amended  ■□  as  to  describe  a  different  tract  ot  land  from  that 
described  in  tbe  original  complaint.  Id  Walsb  v.  UcKeen,  7S  Cal. 
S19,  IT  Pac.  673,  tbe  case  was  ebanged  front  an  action  at  law  to  a 
case  in  equitj.  In  Cox  v.  McLaughlin,  76  Cal.  60,  9  Am.  St.  Rep. 
164,  IS  Pac.  100,  the  change  allowed  was  from  an  action  on  a  epeciU 
contract  to  an  action  on  a  qaantnm  merait.  In  Castagnino  v.  Bal' 
letta,  82  CI.  256,  23  Pac.  127,  the  change  was  from  an  action  on  a 
mechanic's  lien  to  an  action  on  tbe  tpecial  contract,  or  id  aHsumpcit. 
Id  Bogart  v.  Crosbj',  80  Cal.  195,  22  Pac.  84,  the  principal  debtors, 
who  had  been  omitted  from  tbe  original  complaint,  were  brought  in 
bj  amendment.  See,  also,  LouvaU  v.  Qridlej,  70  CaL  CIO,  II  Fse. 
777. 

so  See  BrowD  v.  lieigh,  12  Abb.  Pr.,  N.  S.,  193,  and  eases  cited; 
Pomeroy  on  Code  Pleadings,  |  M6,  p.  M9,  note  I, 
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§  110.    Same — Where  new  faoti  ariie  pending  action. 

Another  limitation  to  the  power  of  amendment,  ezcees  of 
which  will  be  ground  for  revereal  or  new  trial,  rests  upon  the 
game  salutary  rule  against  changing  the  cause  of  action,  and 
relates  to  occurrences  subsequent  to  filing  the  original  com- 
plaint. If  to  allege  these  would  create  inconsistency  with 
the  prior  allegations  and  call  for  a  different  character  of  re- 
lief, such  amendment  is  not  permiBsible.     Where,  however,  the 

I  453.  Applying  these  defioitioDa  to  tbe  case  at  bar,  it  te  clear 
that  the  caase  of  action  set  ap  id  the  original,  and  that  set  up  in  the 
amended  complaint,  was  eimply  the  obligation  sought  to  be  en- 
forced—that ii  to  sa;,  the  obligation  to  paj  the  monej  agreed  to 
be  paid— and  that  the  onlj  change  that  took  place  wag  in  tbe 
remedy  by  whifh  it  was  sought  to  enforce  the  obligation. 

"This  was  the  view  taken  in  Lacknef  v,  TurnbuU,  7  Wis,  105  (af- 
Snned  in  Ball  t.  McGeoch,  TS  Wis.  359,  47  N.  W.  610),  where  the 
original  complaint  was  in  aisumpsit  for  work  and  labor,  and  the 
plaintiff  was  permitted  to  set  up  in  an  amended  complaint  a  me- 
ebaoie's  lien,  the  court  saying:  'We  do  Dot  think  that,  in  strictness, 
the  amendment  which  was  made  in  this  ease  did  not  change  the 
cause  of  action.  It  only  changed  the  remedy;  ....  but  the  "euuse 
of  action,"  or,  in  other  words,  the  labor  performed  and  materists 
fuTDisbed  (and  it  should  be  added,  the  corresponding  obligation) 
were  the  same,  whether  the  plaintiff  proceeded  under  the  orif>ina1 
or  ameoded  complaint.  By  amending  his  complaint  he  was  enabled 
to  obtain  relief,  which  he  would  not  have  been  entitled  to  under 
the  original  complaint,  but  the  "cause  of  action"  waa  not  changeil 
by  the  amendment.'  In  the  present  case,  the  cause  of  action  was  the 
obligation  to  pay  the  note,  to  which  the  mortgage  was  merely  an 
incident:  Btorch  v.  McCain,  85  Cal.  307,  24  Pac.  639.  The  original 
complaint  was  defective,  only  by  reason  of  failure  to  set  up  the 
mortgage,  which,  by  a  technical,  statutory  rule,  waa  necessary.  Ths 
Qmendmeut  simply  cured  this  defect,  and  the  effect  of  the  judgment 
was  simply  to  give  to  the  plaintiff  what  he  originally  demanded, 
end  some  additidcal  relief,  which,  though  necessary  under  the  stat- 
ute, was  of  no  value.  The  case,  therefore,  comes  within  the  mle. 
Ivor  is  this  decision  in  conflict  with  Bamirec  v.  Uurray,  5  Cal.  S2", 
and  Hackctt  v.  Bank  of  California,  67  Cal.  335,  cited  by  appellant's 
counsel.  These  cases  did  not  refer  to  sbmendments  under  section  4T2 
or  section  473  of  the  Code  of  Civil  Procedure,  but  to  amendments 
at  the  trial  for  variance,  which  are  governed  by  a  different  rule: 
Code  Civ.  Proc,  H  470,  471;  Practice  Act,  71,  679.  Nor  is  the  cause 
of  action  here  changed  from  tort  to  contract,  or  vice  veraa,  as  in 
those  cases." 
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cause  of  action  would  not  be  thereby  changed,  the  new  facta 
Djav  be  brought  in  by  way  of  supplemental  pleading.** 

A  common  case  for  the  filing  of  a  supplemental  complaiot 
is  whtre  an  increase  of  damages  occurs  after  the  filing  of  an 
original  complaint.     In  a  case  of  that  kind  the  supreme  couit 

tl  CaL  Code  Civ.  Froc,  J  464.  An  intereatiag  account  (it  tbe 
policy  of  this  section,  and  the  change  wrought  bj  it,  was  given  bj 
the  court  (per  McKee,  J.),  in  Harding  v.  Minear,  54  Cal.  502,  504, 
u  follows:  "Section  464  ot  the  Code  of  Civil  Procedure  declareB 
Ibat  the  plaintiff  and  defendant,  respectively,  may  be  allowed,  on 
muiion,  to  make  a  aupplemental  complaint  or  answer,  alleging  facts 
tnaicrial  to  the  ease  occurring  after  the  former  complaint  or  an- 
frer.  Construing  tbe  section  of  the  New  York  code  applicable  to 
tbit  subject,  the  courts  of  that  state  have  decided  that  the  section 
■a?  inieaded  as  a  substitute  for  the  former  practice  in  actions  at 
■aw  of  ■  piea.  puis  darrein  contlnusnce.  In  Hoyt  v.  Sheldon,  4  Abb. 
Fr.  59.  it  was  said  that  a  aupplemental  answer  shall  be  given 
io  actioDs  st  law.  In  all  cases  in  which  a  plea  puis  darrein  continuance 
foolj  have  been  put  in  as  a  matter  of  right:  Garner  v.  Hannah,  6 
Ihicr.  ■262;  Slauson  t.  Englehart,  34  Barb.  IBS)  Bate  v.  Fellows,  4 
Bo™.  638. 

"It  was  a  practice  in  the  common-law  courts,  after  issue  joined  in 
tn  sctioD,  to  give  >  day  for  the  parties  to  appear  in  court,  b;  an 
tnlr;  u[>on  the  record.  This  was  called  tbe  continuance,  because 
ibercbr  the  proceedings  were  continued  without  interruption  from 
fnn  ailjournmeot  to  another:  3  Blnckstone 'a  Comnieataries,  316. 
1e  progress  of  law,  the  entry  on  the  record  became  mere  matter  of 
lorm,  and  might  be  made  at  any  time,  to  make  the  record  complete; 
aii<!,  lulisequently,  by  an  act  of  parliament,  it  became  unnecessary 
ID  Diake  entry  of  tbe  continuances  at  all.  But  if  a  new  matter  of 
'i-fense  arose  in  a  ease  after  issue  joined,  and  between  the  last  eon- 
iJauance  and  the  day  set  for  the  reappearance  of  the  parties,  the 
'IfffaHant  was  entitled,  on  the  day  for  reappearance,  to  plead  it  as 
a  matter  which  had  happened  after  the  last  continuance,  or  — as 
tbe  practice  was  modified  by  subsequent  legislation  — after  the  last 
I'ieadJD);.  The  effect  of  such  a  plea,  when  pleaded,  waa  not  to 
impuga  the  right  of  action  altogether,  but  only  the  right  of  main* 
tsining  it;  i.  c,  since  the  period  when  matter  of  defense  arose. 
Tke  plea  itself  was  considered  as  a  waiver  of  all  previous  pleas,  and 
tt.»  eause  of  action  was  admitted  to  the  same  extent  as  if  no  other 
<  tfcDse  had  been  made,  but  that  contained  in  such  plea:  Wallace  v. 
MtConnel,  13  Pet.  136;  Teaton  v.  Lyon,  5  Pet.  223;  Spafford  v. 
Woodruff,  2  McLean,  191,  Fed.  Cas.  No.  13,198. 

"But  the  plea  had  to  be  allowed  by  tbe  court.  It  was  in  tha 
bre^ld  of  the  judge  at  nisi  prius  whether  he  would  accept  it  or  notj 
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of  Nevada  said:  "All  the  facts  alleged  in 
answers  occurred  after  the  orignial  answer 
spondent  could  not,  at  that  time,  have  ki 
were  all  coDBistent  with,  and  in  aid  of,  the 

therefore,  it  was  neeeMarj'  for  the  party  to  nw 
judge  that  it  vaa  »  true  plea;  Bacon's  Abrid 
:i.  Abbot  V.  Bugelibj,  2a  Cor.  11,  cited  in  Bun 
2S0,  it  was  held  that  he  that  often  a  plea  puis 
at  the  nisi  priua  must  prove  it  there;  for  uuteat 
to  the  judge  that  it  ib  a  true  plea,  it  is  in  his  d 
will  0.11  ow  it  or  not,  but  may  proceed  to  trj 
Hawkins  t.  Moore,  Cro.  Car.  261,  it  is  said  i 
receivable  at  the  discretiiHi  of  the  justices,  if 
verity  in  it.  That  practice  was  followed  in  tfai 
until  the  time  of  the  codes.  Say  the  court,  in  1 
Johna.  249:  It  rests  in  the  discretion  of  the  i 
a  plea,  or  not,  even  after  more  than  one  conti 
time  that  the  matter  of  the  plea  arose,  and  the  ci 
and  this  discretion  will  be  governed  by  circume 
which  cannot  appear  on  the  face  of  the  plea. 
Smith,  50  Me.,  it  is  said:  'Whether  the  defenda 
to  plead  puis  darrein  continuance  is  a  matter  ol 
court.  The  exercise  of  this  discretion  is  never  i 
bee,  also,  Rowell  v.  Hayden,  40  Ue.  5S6;  Wilson 
&  E,  238;  Lyon  v,  Marelay,  1  Watts,  261;  JnlT 
240.  This  discretion  could  not  be  invoked  unti 
been  served,  and  then  it  was  exercised  on  a  m 
Bacon's  Abridgment,  6S8;  Morgan  v.  Dwyer,  10 

"But  the  codes  produced  a  change  in  the 
name  of  the  plea,  so  that  now,  instead  of  filing  : 
a  supplemental  answer— as  a  matter  of  coarse, 
has  been  served  to  set  it  aside,  application  mus 
code,  on  motion,  or  order  to  show  cause,  for  It 
The  right  to  file  a  supplemental  answer  is,  there 
and  positive  right,  but  is  made  to  depend  on  tl 
in  tho  exercise  of  a  legal  discretion.  And,  sa} 
cf  New  York,  the  court  must  grant  leave,  unle 
show   a   case   in   which   the   eonrt   may   ezerci» 

granting   or   withholding   leave The    app 

fused  if  the  new  defense,  although  legal,  is  ine 
Swan,  46  N.  Y.  200;  Holyoke  v.  Adams,  59  N,  " 

"Whether  the  word  'may'  used  in  section  4' 
pears  not  to  have  been  decided  in  California, 
provision  in  New  York  the  court,  in  Drought  v 
£6,  held   m   iollowsi   'When   the  facta  asked   to 
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original  answer.  They  did  not  bring  into  the  case  any  new 
cau=e  of  action,  or  any  controversy  that  was  not,  in  fact,  in- 
clu'Ied  in  the  issue  originally  made.  Under  such  circum- 
?iiaces,  supplemental  pleadings  should  be  allowed."**  But 
ibf  irregularity  of  bringing  in  such  new  facts  by  amendment 
rather  than  by  supplemental  pleading  is  waived  if  not  objected 
lo  in  proper  time,** 

I  lU.    Same— Error  herein,  how  reaehed. 

Where  the  party  against  whom  an  amendment  is  allowed 
chanfring  the  cause  of  action,  answers,  or  otherwise  formally 
Kfi'gnizes  the  regularity  and  sufficiency  of  the  amended  plead- 
ing, he  cannot  afterward  object*"     The  error  of  the  court  in 

pl*iJ(d  in  a  supplemental  nnrwer,  go  t«  devest  the  plaintiff  of  the 
rieti  to  maintain  the  action,  and  transfer  the  cause  of  action  to 
«|)ther,  who  had  received  latisfaction  for  the  demand  involved  In  it, 
ii  ii  the  dutjT  ol  the  court  to  grant  the  motion.  The  word  "maf"  in 
!uch  1  c»M,  means  "must";  and  it  will  make  no  difference  whether  the 
'^'''lion  be  made  at  the  earliest  day  or  not.  The  facte  amount  to 
'1  Entire  satisfaction  of  the  cause  of  action,  and  whenever  pleaded 
"1  Mlablished,  they  utterly  extingnish  the  plaintiff's  right  to  proi- 
"mt  it.'  '■  See  Scehom  v  Biar  Meadows  etc.  Road  Co.,  60  Cal.  240, 
'^-  To  tame  effect,  Medbury  v.  Sw&n,  46  N.  T.  200;  Holyoke  v. 
iiams.  59  N.  T.  233. 

n  Bucklej'  T.  Buckley,  12  Nev.  423,  434.  See,  also,  Graves  v. 
Ni!-.  How.  Ch.  (Mich.),  333;  Bamey  v.  Green,  18  Ala.  Ill;  Wattson 
I.  Tliibon,  n  Abb.  Pr.  184;  Hoyt  v.  Sheldon,  4  Abb.  Pt.  69;  Bundle 
'-  Litile,  6  Ad.  &  E.,  N,  8.,  176;  Boyd  ▼.  Weeks,  2  Denio,  321; 
«  Am.  Dec.  749;  Bristol  Mfg.  Co.  v.  Gridley,  2S  Conn.  212, 

H  Ton  Maren  v.  Johnson,  15  Cal.  308,  in  an  opinion  upon  petition 
tor  rehearing.  In  McMinn  v.  O'Connor,  27,  Cal.  246,  the  same  rule 
*u  applied  to  a  supplemental  answer;  and  to  same  effect,  in  Mobs 
'-  Shear,  30  Cal.  474;  also,  see  note  to  50  Am.  St.  Bep.  739,  on  juris- 
iiition  over  new  parties, 

«5  Witliowski  V.  Heron,  92  Cal.  604,  23  Pae.  132;  Coi  v.  Western 
Pm-  E.  E.  Co.,  47  Cal.  90;  Secor  v.  Law,  0  Bosw.  163.  If,  by  amend- 
n^Bt,  a  plaintiff  introduce  a  new  cause  of  action,  without  abandoning 
^*  oririnal,  and  they  be  such  as  might  have  been  originally  joined, 
'^  prnper  course  is  to  move  to  strike  out  the  amended  count;  but 
iJiiie  amended  complaint  contains  a  new  cause  of  action  which  could 
»M  bars  been  originally  joined  with  the  original  cause  of  action, 
'tj'ftion  must  be  taken  by  special  demurrer;  Coi  v.  Western  Pac. 
^  B.  Co.,  47  Cal,  87,  90. 
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cause  of  action  shown  by  the  evidence  is  not  the  cause  of 
action  stated  in  the  complaint.  This  could  only  be  corrected 
by  an  amendment  to  the  complaint,  whio\  could  only  be  made 
bj  leave  of  the  court.  In  passir^  upon  an  application  for 
leave  to  amend,  the  controlling  principle  must  be,  whether  the 
amendment  is  in  furtherance  of  justice.  And  where,  as  here, 
the  demand  is  unconscionable  (being  for  part  of  a  brokerage 
of  seven  thousand  six  hundred  dollars  for  obtaining  a  loan  of 
four  thousand  dollars  for  four  months),  we  think  that  leave 
to  amend  should  be  refused.  A  party  who  seeks  to  enforce  a 
liability  like  that  must  stand  upon  his  legal  rights.  The  court 
should  not  interpose  its  discretion  to  save  such  a  case.**  In  an 
early  case'*^  it  was  held  that  a  defendant  should  not  be  permit- 
ted to  amend  his  answer  to  allow  him  to  set  up  the  statute 
of  limitations.  But  the  court  in  that  case  and  in  subsequent 
decisions  conceded  the  matter  to  be  within  the  exclusive  discre- 
tion of  the  trial  court."*^    And  if  plaintiflE  amend  his  com- 

41  Cooke  V.  Spears,  2  Cal.  409,  56  Am.  Dec.  348. 

«  Se€  Stuart  v.  Lander,  16  Cal.  372,  76  Am.  Dec.  538;  Morton  v. 
Bartelling,  68  Cal.  306.  In  the  case  of  Robinson  v.  Smith,  14  Cal. 
254,  two  defendants  filed  a  joint  plea  of  the  statute  of  limitations, 
and  the  plea  being  held  bad  as  to  one  defendant,  the  court  on  the 
trial  permitted  the  other  defendant  to  file  a  separate  plea  of  the 
statute  on  appeal.  Held,  this  act  was  in  the  discretion  of  the  court, 
ind  no  abuse  of  its  power.  In  De  Uprey  v.  De  Uprey,  24  Cal.  352; 
Brown  v.  Martin,  25  Cal.  82,  and  Farwell  v.  Jackson,  28  Cal.  105,  it 
i>  decided  that  when  the  statute  of  limitations  is  raised  by  de- 
niDrrer,  the  demurrer  must  state  the  objection.  In  the  following 
cases  it  was  decided  that  the  statute  of  limitations  must  be  raised  in 
wme  form  in  the  court  below,  either  by  answer  or  demurrer:  Mc- 
Donald V.  Bear  Kiver  Co.,  13  Cal.  221;  Gratten  v.  Wiggins,  23  Cal. 
16;  Brown  v.  Martin,  25  Cal.  82;  People  v.  Broadway  Wharf  Co.,  31 
Cal.  33;  Vassault  ▼.  Seitz,  31  Cal.  226.  In  Kraft  v.  Greathouse,  1 
Idaho,  254,  258,  after  review  of  authorities  the  court  said:  "From 
these  decisions  and  the  decisions  in  New  York  and  other  states,  anrt 
the  authorities  laid  down  in  the  text-books,  we  must  hold  that  the 
^atutes  of  limitations  is  a  personal  privilege  which  goes  to  the 
remedy,  and  not  the  right.  The  defendant  may  plead  it  or  waive  it. 
If  he  fails  to  plead  it  in  any  form,  he  thereby  waives  it,  and  he 
cannot  take  advantage  of  his  waiver  in  this  court.  If  for  any  ex- 
cisable neglect  the  defendant  allowed  judgment  to  be  taken  against 
liim  in  the  court  below,  his  remedy  was  in  that  court  under  the 
sixtjeighth  section  of  the  Practice  Act.    If  he  had  offered  to  plead 
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plaint,  thus  entitling  the  defendant  to  answer  the  amended 
complaint  as  matter  of  right,  the  above  rule  has  no  application, 
and  he  may  insert  a  plea  of  the  statute  of  limitations,  although 
that  be  his  only  amendment.  In  Morton  v.  Bartning**  the 
plaintiff  amended  the  complaint  at  the  trial  by  the  setting  up  an 
allegation  of  an  oral,  in  addition  to  the  allegation  of  a  writ- 
ten, promise  on  the  part  of  the  defendant  Thereupon  the  de- 
fendant asked  leave  to  amend  his  answer  by  pleading  the  stat- 
ute of  limitations,  which  the  court  refused.  Plaintiffs  proved 
an  oral  agreement,  but  failed  to  prove  a  written  promise,  and 
the  court  so  found.  The  court  granted  a  new  trial  for  this 
error,  and  from  the  order  granting  a  new  trial  plaintiff  ap- 
pealed. The  supreme  court  affirmed  the  order,  remarking  that 
the  general  rule  that  where  a  party  goes  to  trial  without  plead- 
ing the  statute  of  limitations  he  will  be  deemed  to  have  elected 
to  stand  upon  the  other  defenses,  and  will  not  be  permitted  to 
amend  by  adding  the  plea,  had  iio  application  to  the  case. 

§  114.    Amendment  not  allowed  to  givK  unfair  advanta^ 

Leave  to  amend  should  not  be  given  where  it  would  give  s 
party  an  unfair  advantage  in  the  litigation.^^  A  party  will 
not  be  permitted,  after  an  action  has  progressed  for  a  consid- 
erable period  upon  a  given  theory  deducible  from  an  admis- 
mission  of  an  important  fact  In  a  verified  answer— for  instance, 
at  a  second  trial — ^to  change,  by  amendment,  such  sworn  admis- 
sion into  a  denial.^     On  the  same  principle,  an  amendment  at 

the  fltatate  of  limiUktioDS,  and  bis  offer  bad  been  refused,  it  migbt 
be  a  good  ground  to  come  to  this  oouit.  But  such  qneatiouB  muBt  be 
first  raised  in  the  court  below.  It  is  tme,  in  early  dayi  courts  were 
adveraa  to  pdeading  statutes  of  limitations,  and  they  often  held  very 
rigidly,  but  the  rule  has  been  very  mnch  relaxed  ia  modem  courts, 
and,  we  think,  with  good  effect.  What  we  do  bold  is  that  the  statute 
of  UmitatioQS  mast  be  pleaded  either  by  answer  or  demurrer,  and 
that  question  must  be  presented  to  the  eonrt  below," 

41  68  Cal.  300,  9  Pae.  IM. 

44  Howell  V.  Foster,  65  CaL  16B,  3  Pae.  S4T. 

4B  Spanagel  v.  Beay,  IT  Cal.  608,  See,  also,  Bank  of  Woodland 
T.  Herron,  122  CaL  107,  54  Pac  537.  The  last  ease  jnst  cited  was 
one  in  which  the  action  of  the  lower  court  in  refaaing  an  amendment 
was   upheld,  bnt   the  court   gave   «  very  clear   exposition  of  tbe 
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ment  of  the  answer  setting  up  the  acceptance  of  benefits  under 
the  wJU  by  the  plaintiff  as  an  estoppel.'**  But  the  court  inti- 
mated that  the  party  might  entitle  himself  to  leave  to  so  amend 
in  such  case  by  showing  some  good  reason  for  not  applying 
earlier  for  leave  to  amend.  But  whether  such  inconsistent  and 
contradictory  amendments  shall  be  permitted  is  conceded  by 
the  appellate  court  to  pertain  to  the  discretionary  power  of  the 
trial  judge. *^  There  is  no  doubt  that  upon  a  very  slight  show- 
ing of  prejudice  resulting  from  allowing  such  an  amendment 
the  supreme  court  would  interfere.  While  to  permit  it  is  not 
error  per  se,  yet  if,  on  the  prior  issues,  the  other  party  had  pri>- 
ceeded  so  far  that  he  could  not  meet  the  new  issue  so  tendered 
without  peril  or  substantial  loss,  the  law  of  estoppel  should  be 
held  to  apply. 

§  115.    Dilipenoe  required. 

Where  leave  to  amend  is  sought,  aa  in  all  other  cases  ealhng 
for  a  favorable  exercise  of  the  court's  discretion,  it  should  ap- 
pear that  the  party  applying  has  not  been  guilty  of  laches  in 
seeking  leave;  for  unreasonable  delay  may  constitute  a  good 
reason  for  refusing  it.  Accordingly,  in  a  case  where  there  was 
no  intimation  of  excuse  for  the  delay  in  presenting  amend- 
ments, long  before  allowed,  until  after  the  case  was  declared 
substantially  closed,  it  was  held  not  an  abuse  of  discretion  to 
refuse  to  permit  them  to  be  made.**  But,  of  course,  the  pro- 
priety of  allowing  amendments  at  that  stage  will  depend  largely 
upon  their  character. 

Imrne  v.  Daly,  76  Cal.  355,  18  Pae.  403;  Em«rlc  v.  Alvarado,  90 
Cal.  «4,  27  Pac.  ^6;  Dorn  v.  Baker,  M  Cal.  206,  31  Pac,  37;  Siski- 
j-«u  County  v.  aamlich,  110  Cal.  94,  42  Pae.  468;  Pscifie  Eollinjt 
Mill  V.  Bear  Valley  Irr.  Co.,  120  Cal.  94,  65  Am.  St.  Bep.  153,  52 
Pac.  136. 

4a  Id  re  Bedfleld's  Estate,  116  Cal.  637,  46  Pac.  794. 

4T   Harney  v.  Corcoran,  60  Cal.  314. 

48  Emeric  v.  Alvarado,  90  Cal.  444,  484,  27  Pae.  356.  The  Mime 
principle  was  applied  in  aa  action  upon  a  promissory  note — tbe  cbh 
having  been  at  isaue  for  nearly  two  yenra  upon  the  plea  of  pay- 
ment—the defense  upon  affidavits  moved  for  leave  to  file  an 
amended  answer,  alleging  want  of  consideration.  It  was  held  that 
the  lower  eourt  properly  exercised  its  diacretioo  in  refusing  to  al- 
low this  amendment:   Pagpe  v.   Williams,   54   Cat   562. 
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determined.  From  the  course  pursued,  it  is  apparent  that  no 
trial  has  been  had  upon  the  only  question  about  which  there  is 
ony  substantial  controversy.  That  such  has  been  the  ease  is 
not  the  unpardonable  fault  of  the  defendant.  On  the  contrarj, 
the  fault  is  primarily  with  the  plaintiff.  Had  hia  allegatiou 
been  what  it  ought  to  have  been,  it  is  more  than  probable  that 
ihe  defendant's  denial  would  have  been  all  that  it  ought  to  have 
been.  The  defective  denial  was  invited  and  provoked  by  the  de- 
fective allegation.  The  chief  fault  of  the  defendant  was  in 
the  attempt  to  deny  the  allegation  at  all,  instead  of  treating 
it  as  fatally  defective,  which  he  might  have  safely  done.  Had 
the  defendant  pursued  this  course,  the  court  would  doubtless 
have  allowed  the  plaintiff  to  amend,  upon  a  discovery  of  the 
defect,  but  the  defendant  would  then  have  had  a  direct  instead 
of  an  indirect  averment  to  meet,  and  could  have  met  it  directly 
instead  of  indirectly,  as  he  was  in  a  measure  forced  to  do. 
Upon  the  return  of  the  case  to  the  court  below,  both  parties  will 
be  allowed  to  amend  their  pleadings  in  the  particular  noticea, 
and  in  other  respects,  if  they  so  desire."  The  general  rules 
governing  amendments  at  the  trial  have  been  often  reiterated 
in  the  decisions. 

It  is  DO  valid  objection  to  an  amendment  that  it  is  pro- 
posed at  or  during  the  trial,  a  good  reason  for  not  proposing  it 
eooner  appearing  or  being  shown;  and  it  is  error  not  to  per- 
mit it  if  it  be  necessary  for  the  purposes  of  justice."^  Especially 
should  such  amendment  he  permitted,  at  any  stage  of  the  trial, 
*hcn  necessary  to  supply  a  mere  defect  or  omission,''*  But 
»hen  amendments  are  proposed  at  or  on  the  eve  of  the  trial, 
and  the  ruling  comes  before  the  appellate  court,  much  will  be 

M  Farmers'  Nat,  Gold  Bank  v.  Stover,  60  Cal.  388;  see,  also, 
KiTenids  Laud  Co.  v.  Jburbii,  73  Cal.  5^0,  553,  15  Pac.  131,  as  to 
tbe  Sling  of  an  amended  complaint;  Walsh  v.  McKcen,  75  Cal.  521, 
IT  Pac  673;  Sharon  v.  Sharon,  77  Cal.  105,  19  Pac.  230;  Chatfield  v. 
Williams,  85  Cal.  521,  24  Pac  839,  applying  principle  to  amendment 
of  answer. 

M  Gavitt  T.  Doub,  23  CaL  78.  Followed  in  Buddee  v.  Spangler, 
12  Colo.  223,  20  Pac.  760,  holding  it  to  be  discretionary  in  tbe 
rourt  to  allow  amendment  of  answer,  though  the  facts  contained 
therein  wei«  known  to   defendant  before  filing  a  former   amended 
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based  thereon;  that  after  such  ameDdmeiit  the  petition  became 
a  new  petition,  and  proceedings  de  novo  must  be  had." 

g  120.    Amendment  of  piayer. 

Upon  application  made  in  due  time  the  prayer  to  a  complaint 
or  cross-complaint  may  be  amended  as  well  as  any  other  part  of 
a  pleading.**  Often  the  form  as  well  as  the  substance  of  the 
prayer  is  of  significant  importance,  and  may  determine  the  na- 
ture of  the  action.  For  instance,  where  the  facts  alleged  in  thtj 
complaint  may  constitute  two  or  more  different  causes  of  ac- 
tion, and  authorize  different  judgmenta."'  But  the  rule  that 
the  discretion  to  allow  amendments  should  only  be  exercised  in 
furtherance  of  justice  prohibits  an  amendment  to  the  prayer 
in  a  manner  and  at  a  stage  that  would  deprive  the  defendant 
of  important  rights  resulting  from  prior  proceedings  in  the 
case,  and  give  a  plaintiff  relief  not  warranted  by  the  verdict  of 
a  jury  or  findings  of  the  court.  This  principle  is  well  illus- 
trated and  explained  in  Nevada  County  etc.  Co.  v.  Kidd.®* 
The  case  as  presented  in  the  record  cannot  be  here  stated. 
The  court  said :  "The  complaint  did  particularly  specify  the  re- 
lief demanded,  as  here  required,  and  that  relief  was  a  judg- 
ment for  damages,  the  amount  of  which  was  stated,  and  the  re- 
lief demanded  was  strictly  in  accordance  with  the  theory  of  the 
case  as  stated.  Having  been  thus  specific  in  stating  the  relief  de- 
manded, and  the  relief  being  appropriate,  the  defendants  were 
entitled  to  suppose  the  case  would  be  tried  in  accordance  with 
the  theory  of  the  case  thus  indicated  hy  the  facts  as  stated,  and 
tJie  relief  prayed.  They  might  make  a  very  different  defense 
to  an  action  to  recover  the  possession  of  valuable  property,  from 
that  which  they  would  in  an  action  for  a  trespass,  since  there 
might  be  a  cause  of  action  for  a  trespass,  but  none  at  the  time 
of  commencing  the  suit  for  possession.  Other  evidence  of  a 
different  character  to  different  facts  would  be  necessary  on  the 
issue  of  the  right  to  possession  at  the  time  of  the  commence- 

ei  Gharky  v.  Werner,  M  Oal.  388,  6  Pac.  676. 
as  Walsh  v.  HcEeen,  75  Cal.  519,  17  Pac  673. 
«>  People  T.  Mier,  24  C&L  61;  Airington  T.  Liseoin,  M  CaL  375; 
UoitIboil  t.  Bowmen,   29   Cal.   351, 
M  37  Cal.  282. 
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inge  which  laiBed  no  isBue  of  fraud  on  either  side.  During 
the  trial  the  defendant  introduced  evidence  of  fraad  to  annul  a 
settlement  made  by  the  haeband  (defendant)  upon  the  vih 
(plaintiff)  at  the  date  of  their  marriage.  To  this  evidence 
plaintiff  offered  no  denial,  nor  did  her  attorney  Interpose  any 
objection,  for  the  reason  that  he  considered  it  too  entirely  ir- 
relevant to  require  rebuttal  or  objection.  Subsequently,  and 
after  submission,  the  defendant  waa  permitted  to  file  an 
amended  crosa-complaint  containing  allegations  of  fraud  by 
which  the  settlement  was  procured.  The  court  found  that  these 
allegations  of  fraud  were  sustained  by  the  evidence,  and  en* 
tffed  judgment  accordingly.  The  appeal  was  from  this  judg- 
ment and  from  an  order  refusing  a  new  trial.  Although  tbe 
report  of  the  case  says  nothing  about  notice  of  the  application 
to  file  this  amended  pleading,  it  is  fairly  inferable  that  it  was 
filed  after  notice,  since,  upon  its  being  filed,  plaintiff  moved  to 
strike  out  the  evidence  upon  which  its  allegations  of  fraud  were 
based.  It  is  clear  that  counsel  for  plaintiff  here  pursued  a 
mistaken  course,  which  is  best  shown  by  the  language  of  tbe 
supreme  court  in  passing  upon  the  point,  as  follows:  "The  tes- 
timony was  all  in,  and  it  was  proper  that  the  pleadings  be 
amended  so  as  to  conform  to  it.  But  it  is  said  that  the  plain- 
tiff, did  not,  in  giving  her  testimony,  deny  defendant's  charges 
of  fraud,  because  they  were  not  based  on  any  issue  in  the  case, 
and  that  by  permitting  the  amendment  and  refusing  to  strike 
out  the  portions  of  defendant's  testimony  objected  to,  the  court 
prevented  her  having  that  fair  and  impartial  trial  to  which  she 
waa  entitled.  If  it  be  true  that  the  plaintiff  could  and  would 
have  denied  any  of  the  defendant's  charges  which  she  did  not 
deny,  provided  the  amended  cross-complaint  had  been  on  file  at 
the  time,  then  she  might,  and  we  think  ediould,  have  asked  to 
have  the  case  reopened  for  that  purpose.  If  she  had  done  so, 
doubtless  her  request  would  have  been  granted.  In  the  ab- 
sence of  such  a  request,  we  see  no  reversible  error  in  ruling  of 
the  court." 

Any  error  in  a  refusal  of  the  court  to  allow  an  amendment 
tc  an  answer  is  cured  when  the  facta  to  be  covered  by  the 
amendment  are  subsequently  admitted  in  evidence  and  con- 
sidered both  in  the  lower  court  and  on  appeal     Thus  in  Pacific 
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UDiformly  refused  to  disturb  a  ruling  on  each  questions,  unlesa 
it  is  shown  that  the  discretion  was  abused,  and  the  ruling  arbi- 
trarv."  An  important  reason  why  such  important  concession 
is  made  to  the  lower  court  in  passing  upon  applications  to  con- 
tinue, is  the  facility  with  which  parties  and  their  attorneys 
Diay  simulate  causes  or  pretexts  for  continuances.  Such  appH- 
cjliuns  are  carefully  scrutinized  for  evidences  of  bad  faith, 
And  if  the  facts  and  their  circumstaDces  cast  suspicion  on  the 
Eond  faith  of  the  party,  and  are  such  as  to  induce  a  belief  that 
the  application  is  intended  only  for  delay,  the  court  will  not 
aluse  its  discretion  in  denying  it.* 

^  125.    Siwretion  extends  to  every  stage  of  tlie  proceeding. 

The  judge  of  a  trial  court  has  discretionary  power,  after 
having  heard  the  testimony  and  argument  of  counsel  in  a  case 
and  announced  orally  from  the  bench  his  finding  on  the  issues 
in  favor  of  one  or  the  other  of  the  parties,  to  reopen  or  to  cen- 
to HO  George  Cain,  ooe  of  the  defendants  in  tbe  ease,  and  as- 
tenaia  what  he  should  testify  to  if  called  at  the  trial;  and  it  ie 
ibf^wD  br  the  affidavit  of  David,  and  that  of  counsel,  that  the 
former  did  see  Cain  as  requested  and,  after  speaking  to  him  upon 
tb«  Bubjpct,  reported  to  counsel  for  tbe  bank  that  Cain  had  stated 
that  the  iastrunieDtB  were  bona  fide,  and  just  what  thoy  purported 
t<^  be,  and  for  that  reason,  and  that  alone,  tbe  depositions  of  tbe 
ffbeelers,  betb  of  whom  resided  outsi<ie  of  tbe  state,  were  not 
taken.  George  Cain  in  an  afBdavit  filed  in  tbe  cause,  denied  mak- 
inf  Bnrh  statement  to  David;  but  under  the  circumstances  of  the 
rase.  iDil  considering  that  it  was  a  suit  in  equity,  we  think  the 
I'arned  trial  court  should  at  least  have  granted  leave  to  take  the 
'le]nsi(ion»,  as  it  cmst  have  appeared  at  that  stage  of  the  pre- 
*«.lings  that  the  absolute  truth  in  regard  to  tbe  intent  of  the  par- 
tiet  to  the  instruments  could  not  well  be  ascertained  without  the 
tMtimony  of  the  WheelerB.  We  are,  of  course,  not  unmindful  of 
lb'  taet  that  tbe  court  was  clothed  with  a  legal  discretion  in  tho 
nsllPT;  and  although,  as  we  have  said,  we  think  the  motion  should 
tare  been  granted,  we  would  not,  however,  be  disposed  to  reverse 
the  judgment  upon  that  ground  alone.  Upon  the  whole  ease,  we 
>'t  of  the  opinion  that  there  should  be  a  new  trial,  and  the 
jniigDient  is  therefore,  reversed,  and  tbe  cause  remanded  to  the 
Ri prior  court  for  further  proceedinge  in  accordance  with  this 
trillion." 
i  People  T.  Mortimer,  40  Cal.  114. 
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tinuG  the  case*  It  follows,  of  course,  that  the  court  may  re- 
fuse a  poGtponeinent  after  the  parties  have  anQounced  ready 
and  entered  upon  the  trial,  especially  where  no  sufficient  cause 
is  shown  for  not  making  the  application  before  the  trial.^ 
And  while  the  court  has  the  undoubted  power  to  continue  a 
civil  action  after  the  commencement  of  the  trial,  and  even,  in 
an  exceptional  case,  after  the  oral  announcement  of  its  de- 
cision, it  is  doubtful  if  it  has  any  power  to  grant  a  forma! 
continuance  of  a  criminal  case,  on  application  of  the  prosecu- 
tion, after  the  jury  has  been  sworn  and  the  trial  entered  upoa 
It  certainly  has  no  power  to  grant  a  postponement  for  a  con- 
siderable period,  during  which  the  jury  is  allowed  to  separate, 
whatever  the  cause.*  To  constitute  abuse  of  discretion  in  re- 
fusing to  grant  a  continuance  after  the  evidence  and  argument 
have  closed  requires  a  very  strong  showing.^  The  duty  of  coun- 
sel and  court  respectively  are  clearly  indicated  in  People  v. 
Logan.*  where  the  court  said:  "After  the  jury  was  impaneled 
and  before  any  evidence  was  introduced,  defendant's  counsel 
asked  for  a  continuance,  upon  the  ground  that  Mrs.  Loean, 
the  wife,  was  sick  and  unable  to  be  present  at  the  trial.    It  fur- 

4  Hastings  v.  Hastings,  31  Cal,  95,  Further  ta  to  court's  discre- 
tionary power  herein,  see  Reynolds  v.  Corbua  (Idaho),  63  Pac.  884, 
Kebraska  etc.  Co.  v.  Burns,  10  S.  Dak.  430,  73  N.  W.  91B;  Saastad 
v.  Okeson  (S.  Dak.),  92  N.  W.  1072;  Oaines  v.  White,  1  8.  Dak.  437, 
47  N.  W.  524;  Stone  v.  Railway  Co.,  3  8.  Dak.  330,  53  N.  W,  189. 
Same  power,  whether  application  be  made  before  or  at  the  trial: 
Billingsley  r.  Hiles,  6  S.  Dak.  445,  Gl  N.  W.  687;  Gotiian  etc 
Co.  V.  McCollum,  8  S.  Dak.  188,  65  N.  W.  1068. 

B  People  V,  Beam,  66  Cal.  394,  5  Pac.  677.  The  diacretionarj 
power  of  the  trial  court  extends  to  brief  poBtponemente;  and  the 
court  may  refoae  to  adjourn  the  trial  from  the  middle  of  the 
afternoon  until  the  next  day,  where  tbe  circumatances  show  do  abuM 
of  discretion:  People  v,  Shaw,  111  Cal.  171,  43  Pac.  593. 

a  People   v.   Dinsmore,   102   Cat.   381,   36  Pac.   661. 

T  See  Hastings  v.  Hastings,  31  Cal.  S5,  where  it  was  held  a  saffi- 
eieat  showing  was  made.  See,  also,  People  v.  Logan,  123  CaL 
414,  56  Pac.  50. 

8  123  Cal.  414,  416,  56  Pac.  36.  For  an  actual  illustratioD  where 
defendant  was  granted  a  new  trial  by  tbe  appellate  court  for  abuM 
vf  discretion  in  granting  to  tbe  prosecution  a  i 
People  V.  Dinsmore,  102  Cal.  381,  36  Pac.  661. 
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the  court  that  the  attorney  of  record,  party  or  principal  witnes? 
is  actually  engaged  in  attendance  upon  a  session  of  the  legisla- 
ture of  this  state,  as  a  member  thereof."  It  is  evident  from 
tlie  expression  of  the  supreme  court  in  the  caee  of  People  v. 
Ooldensen,*^  that  in  view  of  the  provisions  of  section  10o2  o£ 
the  Penal  Code,  this  constitutes  no  cause  for  a  continuance  in 
a  criminal  case.  At  any  rate,  as  was  held  in  that  case,  there 
cannot  be  a  continuance,  for  the  absence  of  counsel  as  a  mem-  • 
ber  of  the  legislature,  unless  it  be  shown  that  hia  employment 
as  attorney  of  record  dates  prior  to  the  commencement  of  ttie 
session  of  the  legislature. 

§  132.    Change  of  counsel. 

Where  an  attorney  has  just  come  into  a  criminal  case,  as 
sole  counsel  for  the  defendant,  he  is  clearly  entitled  to  a  rea- 
sonable time  for  preparation,  and  it  would  be  an  abuse  of  dis- 
cretion not  to  allow  it  But  in  such  case,  it  would  be  a  good 
answer  to  the  application  on  the  part  of  the  defendant  that 
he  had  not  been  prejudiced  by  the  court's  ruling.  Accordingly, 
where  it  appeared,  after  an  unsuccessful  application  without 
any  showing  by  affidavit,  for  a  continuance,  in  a  murder  case, 
that  defendant's  counsel  practically  had  a  continuance  of  Jivc 
days  during  the  impanelment  of  the  jury,  and  before  the  trial 
begun,  to  prepare  for  the  trial  upon  its  merits,  it  was  held  that 
the  court  did  not  abuse  its  discretion  in  refusing  to  grant  n 
continuance.** 

g  133.  Oronndi  for — Absence  of  witnesi — Seqniiitet  of  af- 
fldavit — Generally. 
The  ground  upon  which  applications  are  most  frequently 
made  for  continuance,  or  postponement,  is  the  absence  of  wit- 
nesses. The  only  form  in  which  the  court  can  consider  the  ap- 
plication presented  on  that  ground,  is  that  of  affidavits,  or  an 
affidavit,  unless  this  legal  requirement  be  waived  by  the  oppo- 
site party.  For  this  reason  the  whole  subject  is  properly  treated 
by  considering  the  essential  features  of  such  affidavits. 

IT   76   Cal.   328,  342,   19  Pae.   161. 

IS  People  V.  Ward,  105   Cal.   335,   38  Pac.  M5. 
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Before  proceeding  to  a  consideration  of  the  various  parts  of 
lie  affidavit  in  detail  it  is  proper  to  summarize  them.  The  es- 
i^niial  requisites  of  such  affidavits  are  as  follows:  The  names 
of  the  8l)tfent  witnesses  and  what  it  is  expected  to  prove  by  them 
should  be  stated. *•  It  must  also  be  shown  ihat  the  evidence 
is  material  ;"*  that  the  evidence  or  attendance  of  the  absent  wit- 
ne-s  could  probably  be  procured,  if  a  continuance  were 
granted,**  that  the  same  facts  cannot  be  proved  by  other  wit- 
's Carey  t.  Philadelphia  etc,  Co.,  33  Cal.  693;  People  t.  Ah  Fat, 
4^  Cal  62;  Kern  Valley  Bank  v.  Cbester,  55  Cal.  49,  31. 

!"  Harper  v.  Lamping,  33  Cal.  641;  Kern  Valley  Bank  v.  Chester, 
5o  Cal.  19;  People  v.  Mellon,  40  Cal.  648;  Storch  v,  McCain,  83 
lid.  30*,  24  Pac.  639;  Cohn  v.  Brownstone,  93  Cal.  363,  28  Pac.  953. 
.^ffiiUvit  for  continuance  at  the  trial,  on  the  ground  of  Buprise, 
sbiuld  olearly  state  in  what  the  surpiiBe  consists;  Hood  v.  Fay, 
15  S.  Dak.  84,  87  N.  W.  528.  See,  also,  Stone  v.  Chicago  etc.  By. 
Co,  3  3.  Dak.  335,  53  N.  W.  189,  holding  further  as  to  facts  which 
fiust  be  shown.  See  valuable  note  to  Stevenson  v.  Sherwood,  74 
Am.  Dee.  145. 

)i  People  T.  Wade,  118  Cal.  673,  50  Pac.  841,  33  Cal.  641;  People 
T.  Ah  Fat,  48  Cal.  62;  People  v.  Lewis,  64  Cal.  401,  1  Pao.  490; 
C'stej  V.  Philadelphia  etc.  Co.,  33  Cal.  693;  People  v.  Cleveland, 
1^  CaL  580;  People  v.  Ah  Yute,  53  Cal.  613.  In  the  first  case 
cited  the  court  said:  "Each  of  the  said  affidavits  named  a  person 
"bo,  it  was  said,  would  be  a  material  witness  for  the  defense, 
wd  staled  what  was  expected  to  be  proved  by  the  witness.  It 
ttn  stated  that  a  subpoena  for  the  witness  had  been  issued  and 
fila^fd  in  the  hands  of  the  sheriff  for  service,  but  returned,  show- 
'Bg  bv  the  return  indorsed  thereon  that  after  due  search  and  dill- 
g^Dt  inquiry  the  officer  had  been  unable  to  find  the  said  witness 
in  tbi«  county.  In  six  of  the  affidavits  the  affiant  stated  that 
if  bad  persanaliy  made  search  and  diligent  inquiry  for  the  wit- 
iie<j«s  named  therein,  but  such  search  had  been  unsuccessful.  In 
vne  of  the  affidavits  the  affiant  stated  that  he  was  informed  and 
heliered  that  the  witness  named  therein  was  in  the  republic  of 
M'lico,  The  whereabouts  of  no  one  of  the  persons  named,  escepv 
ibe  Dae  who  was  somewhere  in  Mexico,  is  shown,  and  it  does 
lit  appear  that  the  attendance  of  any  one  of  them  would  or  could 
b^  procured  within  any  reasonable  time.  Under  such  circumstances, 
il  cannot  be   said   that   the  court   abused   its  discretion   in   denying 

With  respect  to  this  feature  of  the  affidavit  and  its  essentials, 
tli»  language  of  the  court  in  State  v.  O'Neil,  13  Or.  185,  9  Pac.  284, 
u  very   clear  and   pointed  as   follows:    "The  affidavit   states   'thab 
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§  134.  Oroontb  for— Abience  of  witnesi — Beqnisitet  of  afli- 
davit — HaterUlity — CsmitlfttiTe  may  be  materiaL 
Although  an  application  setting  forth  cumulative  evidence, 
is  not  looked  upoa  with  fayor,  still  the  fact  that  it  is  such  con- 
stitutes no  legal  objection  to  the  application.  A  contiouaiice 
will  not  ordinarily  be  granted  on  account  of  the  absence  of  such 
evidence  unless  it  is  of  sufficient  importance  in  view  of  the 
evidence  at  hand,  that  it  might  be  decisive  of  the  point  to  which 
it  is  proposed  to  introduce  it,  for  instance,  where  the  onlj  evi- 
dence at  hand  is  that  of  an  interested  party.  In  People  v.  Ah 
Lee  Boon'**  the  court  said:  "The  affidavit  filed  by  defendant 
in  support  of  his  motion  for  a  continuance  showed  that  Lee 
Ching  would  testify  to  the  same  version  of  this  quarrel  and  as- 
eault  that  the  defendant  gave.  It  is  not  denied  that  his  eri- 
dence  would  have  been  material,  but  the  attorney  general  con- 
tends that  as  it  would  have  been  merely  cumulative,  to  that  of 
the  defendant,  the  absence  of  the  witness  was  not  a  ground  for 
a  continuance.  It  is  true  that  a  trial  will  not  be  postponed  or- 
dinarily for  the  purpose  of  obtaining  cumulative  eridence,  but 
this  rule,  which  is  by  no  means  absolute,  has  no  application  to 
a  case  in  which  the  only  evidence  at  hand  is  that  of  an  interested 
party,  especially  when  he  is  defendant  under  an  iniiictment  for 
murder.  The  ruling  of  the  court  against  a  continuance  cannot 
be  sustained  on  the  ground  that  the  evidence  was  cumulative." 

§  135.  Oroondt  foiv^bience  of  Witneai — Eequintei  of  Af- 
fidavit— Inability  to  otherwise  prove. 
It  is  not  sufficient  to  set  forth  that  the  absent  witness  is  the 
only  person  by  whom  the  party  "ejpects"  to  prove  the  same 
facts.  In  Pope  v.  Dalton,*'  the  court  said :  "But  were  it  con- 
ceded to  be  otherwise,  the  affidavit  does  not  show  that  the  ab- 
sent witnesses  were  the  only  persons  by  whom  he  could  prove 
the  same  facts.  He  deposed  that  he  had  not  at  the  time  he 
made  the  affidavit  any  other  witnesses  by  whom  he  expected  tfi. 
prove  the  same  state  of  facts.     This  will  not  do.     There  may 

ae  97  Cal.  171,  ITT,  31  Pac.  933.  See,  alio,  Jordan  t.  Sebneraian 
(Ariz.),  53  Pac,  579;  Taylor  V.  Navada-California  eto.  Uo.  (Nev.J, 
C9   Prc.   858. 

87  31  Cal.  218,  219, 
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l;aTe  been  and  probably  were  many  perS' 
!iave  proved  the  same  facts,  and  he  ma; 

liiem  or  otherwise  procured  their  attend 
htnce  he  could  truly  say  he  had  no  otht 
cume"]  by  whom  he  expected  to  prove  th( 

^  136.    Qronnds  for — ^Abienoe  of  Witni 
fidavit — Diligence  gfenerally. 

The  allegation  of  use  of  diligence  shoi 
Fiiher  of  a  conclusion  of  law  or  an  ultiinal 
thai  a  party  has  used  all  the  diligence  in 
fiiifnt.  It  should  be  shown  to  the  court 
tcnsifted,  whether  by  exhausting  the  p: 
oiherwise.^*  The  party  must  show  that 
u«  of  bgal  moans  to  procure  the  desired 
qn'.st  to  furnish  the  evidence  is  by  no  mi 
Ihe  requirements  of  the  law.  The  kind  i 
rt'(uirc-d  where  the  absent  evidence  con 
61e  in  a  public  office  is  thus  explained 
States:**  "The  defendants  were  requirec 
fonalile  diligence  in  their  efforts  to  proc 
aUo  that  they  had  employed  the  ncctssarj 
persons  who  had  the  custody  of  these  vc 
cw!d  fumii^h  the  transcript  were  beyond 
ourt  and  out  of  the  reach  of  its  procef 
came  the  duty  of  the  defendants  to  sue  Oi; 
their  depositions,  and  to  have  attached  th 
quired  papers.  This  they  failed  to  do. 
that  the  Touchers  and  transcript;  being 
widiT  the  control  of  the  adverse  party,  ii 
tli.m.  on  request,  for  the  use  of  the  defe 
'he  fake  of  the  argument,  that  these  ac( 
fented  the  government  for  this  purpose,  i 
not  pursue  the  proper  method  to  attain  tl 
filled  rule  that  if  documentary  evidem 

»  People  V.  Thompson,  4  Cal.  238;  Bene 
K:6,  77  N.  W.  605. 

"  1  Idaho,  585.  Seo  Stewart  v.  Sutherln 
WT.  hoMine  that  no  excuse  eliowii  for  fai 
'te  laDd    office. 
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and  under  the  control  of  a  party  to  a,  suit,  which  ie  material  to 
the  adverse  party,  he  cannot  be  required  to  produce  it,  except 
upon  due  notice .  If  such  party  has  the  evidence  in  his  posses- 
sion in  court  at  the  trial,  notice  apon  the  trial  is  sufficient;  if 
not,  then  the  notice  must  be  eeived  in  time  to  enable  him  to 
produce  it  on  the  hearing  of  the  case.  In  this  case  the  defend- 
ants had  no  legal  right  to  demand  these  vouchers  of  the  account* 
ing  officers.  They  became  a  part  of  the  records  or  files  of  tha 
department  as  evidence  of  the  claims  vhich  had  been  r^ected, 
and  as  a  proof  of  their  invalidity,  and  could  not,  without  detri- 
ment to  the  public  service,  be  withdrawn  from  the  office.  The 
most  that  defendants  could  require  were  office  copies  of  the 
papers  as  evidence." 

Where  evidence  is  in  a  party's  ovm  possession  its  absence  ia 
not  excused  on  motion  for  continuance  by  showing  that  by  in- 
advertence he  is  unable  to  procure  it."*  And  it  was  held  that  a 
continuance  was  properly  refused  where  by  implication  it  ap- 
peared on  the  affidavit  that  the  address  of  the  absent  witness 
was  known  two  months  previously  to  the  trial,  when  the  trial 
was  set,  and  no  cfEort  was  made  to  secure  the  testimony  of  the 
witness.*' 

g  137.    Grounds  for — ^Absence  of  Witness — ^Reqvisitet  of  Af- 
fidavit— Diligence  in  resorting  to  process. 
If  the  absent  witness  be  within  reach  of  the  process  of  the 
court,  timely  and  diligent  resort  to  the  appropnate  legal  pro- 
cess must  be  shown,  or  in  lieu  thereof,  facts  must  be  stated 
which  show  satisfactorily  tiiat  there  was  no  time  ot  opportunity 
for  such  resort,  or  that  it  would  have  been  useless.'"    The  mere 
semblance  of  a  resort  to  legal  process,  knowing  that  it  will  be 
unavailing  to  procure  the  attendance  of  the  witness — for  in* 
stance,  where  he  resides  in  another  county,  and  no  order  of 
court  is  obtained,  but  merely  a  subpoena  issued  and  delivered 
to  the  sheriff  of  the  county  of  the  witness'  residence — shows  no 
diligence  whatever.*"     The  affidavit  must  show  that  the  sub- 
so  Euhland  v.  Sedgwick,   17  CbL  123. 
B1   TompkiDH  V.   Montgomery,   123    Cal.   219,   SH   Pae.   M7. 
B3  Euhland    v.    Sedgvick,    17    Cftl.    123. 
S3  People  V,  Wiltiamfl,  24  Cal.  31;  People  v.   Lampmn,  70  Cal.  i04. 

II  Pac.  593;  People  v.  Jenkini,  56  Cal.  4. 
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I'h-na  sras  such  that  the  witness  was  bound  to  obey. 
'.  Lampson,**  the  court  said:  "The  affidavits  failed 
tl;at  proper  diligence  was  used  to  procure  the  attendai 
«iiness.  No  such  subpoena  as  would  compel  the  a 
cf  ihc  witness  was  ever  issued  at  all,  and  it  does  not  af 
liii'fheriff  of  the  city  and  county  of  San  Francisco  was 
U  the  address  of  tlie  witness,  that  he  might  serve  the 
Ihal  was  issued.  It  is  provided  by  section  1330  of  ) 
C'>Je,  that  '  Qo  person  is  obliged  to  attend  as  a  witn< 
1  court  or  magistrate  out  of  the  county  where  the  w 
!iJcf  or  is  served  with  the  subpoena  unless  the  ]ud| 
C'Urt  in  which  the  offense  is  triable,  or  a  justice  of  tht 
t^iirt,  or  a  judge  of  the  superior  court,  upon  an  affida 
iii.vrict  attorney  or  prosecutor,  or  of  the  defendant  or 
St!,  stating  that  he  believes  the  evidence  of  the  witne 
lirrial,  and  his  attendance  at  the  examination  or  trial  : 
'Ml  indorse  on  the  subpoena  an  order  for  the  attendai 
■iln«fi,' " 

WTiere  the  affidavit  alleges  the  absence  of  a  materii 
»!in  has  been  subpoenaed,  and  fails  to  show  the  issua; 
Btiadiment,  it  must  also  show,  that  he  could  not  i 
reached  by  an  attachment.** 

t  13S.  Oronnda  for^^bsence  of  Witness — ^Beqnisit 
fidavit — ^Dili^ace  in  piocaring:  aenice  of  proce 

It  is  not  sufficient  merely  to  procure  the  issuance  c 
ind  its  delivery  to  a  public  officer.  Diligence  must 
m  endeavoring  to  have  it  served.  And  if  service  of  a 
i;  tUimod,  it  must  appear  that  the  service  was  such  as  tl 
*a;  bound  to  obey."* 

£  139.  Ground!  for— Absence  of  Witsesi — Requisit 
fidavit — ^Diligfence  in  obviating  absence  of  witnea 
in?  deposition. 

^^Ticre  a  continuance  is  asked  for  the  purpose  of  t 

>"  "0  Cai.  204,  11  Pae.  5fl3, 

»  People  T,  Weaver,  47  Cal,  106.  Party  mnat  show 
*"■  of  attachment  or  that  that  remedy  would  be  u 
Kdhland   V.   Sedgwick,   17   Cal.    123. 

•«  People    V.    JoceljD,    29    CaL    362. 
New  Trial,  VoL  1-15 


I  140  NEW  TRIAL— SUBSTAKflVE  ELEMENTa  rM 

deposition  of  a  witness,  in  addition  to  a  showing  of  diligence, 
it  must  be  shown  that  it  is  a  case  in  which  a  deposition  may  be 
tiiken.  Explicit  provision  is  made  in  the  Code  of  Civil  Procedure 
of  California,*'  for  taking  depositions  in  civil  actions,  and  in 
the  Penal  Code,**  for  taking  and  preserving  testimony  by  depo- 
sition in  criminal  cases.  It  will  be  seen  that  no  provision  is 
made  for  taking  foreign  depositions  in  crindnal  cases.  The  stat- 
ute only  allows  depositions  to  be  taken :  "When  a  material  wit- 
ness for  the  defendant  is  about  to  leave  the  stat«,  or  is  so  sick 
or  infirm  as  to  afford  reasonable  grounds  for  apprehending  that 
he  will  be  unable  to  attend  the  trial."**  And  where  in  a  civil 
action  over  one  month  was  allowed  to  elapse  between  the  joinder 
of  issue  and  the  time  fixed  for  the  trial,  and  no  steps  had  been 
taken  to  obtain  the  deposition  of  a  witness  residing  in  another 
state,  it  was  held  that  no  diligence  was  shown.*"  But  where 
there  has  been  no  lack  of  diligence,  a  continuance  should  be 
allowed  to  procure  attendance  of  witnesses  residing  without  the 
state  whose  attendance  ia  prevented  by  sickness.*^ 

§  140.  Giotmdi  for— Absence  of  witneai — B«qiiuitei  of  Af- 
fidavit— Probability  of  ■ecuiinj'  teitimony  in  fntnre. 
The  afiBdavit  must  show  probability  of  procuring  the  evidence 
within  a  reasonable  time,**  and  the  allegation  of  the  affidavit  is 
not  sufficient  if  it  merely  state  the  fact  generally.  It  should 
state  facts  from  which  the  court  may  judge,  as  to  snch  probabU- 
ity.*» 

87  I  2019  et  ieq. 

B8  I  1335  et  Beq. 

80  Cal.  Pen.  Cod^  |  1336.    8eo  Frapla  t.  FranelB,  S8  Cal  183. 

40  Fierron   v.   Holbrook,    2   Cal.   69S. 

*i  Tori  T.  Cohn   (Nev.),  65  Pac.   B«. 

48  PeoplB  V.  Wade,  118  Gal.  672,  60  Pao.  841;  Bhsnnon  v.  Con- 
aolidated  etc.  Co.,  24  Wash.  119,  64  Pae.  169.  Wbere  mors  tbaa  a 
year  had  elapsed,  during  which  the  proaecutioo  was  also  making 
March,  no  reasonable  cause  being  Hhown  hy  defendant  to  believe 
that  further  postponement  would  secure  their  attendauee,  a  con- 
tinuance wai  properly  refused:  People  v.  Banders,  114  Cal.  £16,  46 
Pac.   153. 

4S  People  V.  Ah  Tote,  63  Cal.  «13;  People  v.  Francis,  38  CaL  189. 


;;9        GRANTING   AND   RErTrSIXQ  CONTINUANUKS.      i  141! 

therefore,  a  suit  is  commenced  in  that  court  upon  a  cause  of 
iction  which  is  then  pending  before  it  in  another  suit,  or  which 
lias  already  been  carried  into  judgment,  the  procedure  to  be  ob- 
ferted  is  the  same  as  if  the  two  actions  were  in  a  court  with  but 
3  single  judge  before  whom  all  causes  therein  were  to  be  tried. 
If  the  defend  of  a  pending  suit,  or  the  estoppel  of  a  former 
]ui]f;ment,  is  not  pleaded  when  such  defense  is  available  to  the 
deftndant,  he  cannot,  after  an  adverse  judgment,  avail  himself 
of  this  dt-fcnse  which  he  neglected  to  plead  when  he  had  an  op- 
portunity to  do  so,  any  more  than  he  could  avail  himself  of 
am-  oihcr  defense  which  he  had  omitted  to  plead."  It  some- 
limes  happens  that  the  subject  matter  of  the  action  is  to  some 
esicnt  involved  in  other  pending  actions,  so  that  the  issues  can- 
not be  fully  presented  or  the  rights  of  the  parties  adjusted  with 
c-ertainty  until  the  final  determination  of  such  other  actions. 
I'diIlt  such  circumstances  it  is  proper  to  grant  a  continuance 
npfin  application  of  either  party  for  a  reasonable  period  in 
nnler  that  complete  justice  may  be  ultimately  done  between 
tlie  parties.  Thus  in  the  case  of  Macomber  v.  Bigelow,^*  the 
action  was  by  an  assignee  of  building  contractors  for  reason- 
able value  of  services  performed  and  materials  furnished  by 
ihem  under  a  void  building  contract.  It  was  pleaded  in  the 
aopwer  and  admitted  at  the  trial  that  actions  were  pending  for 
the  foreclosure  of  liens  in  favor  of  subcontractors.  It  was  held 
to  be  the  duty  of  the  court,  under  these  circumstances,  to  con- 
tinue the  trial  of  the  case,  until  the  actions  in  favor  of  the  sub- 
coniractors  should  be  tried  and  determined  in  order  to  secure 
to  the  defendant  the  right  of  setoff  of  the  amount  of  costs  and 
attorneys'  fees  in  such  actions  against  the  claim  of  the  con- 
tractor, it  being  his  duty  to  have  paid  his  debts  to  the  subcon- 
tractors, or  to  have  defended  the  suits  brought  by  them  at  hia 
OTn  expense. 

;'-n  amendment  by  a  party  of  his  own  pleading  may  be  at- 
tended with  circumstances  entitling  him  to  a  continuance  at  the 
trial.  But  in  such  case  there  must  be  a  very  strong  and  full 
showing — one  which  will,  among  other  matters,  explain  the  de- 
lay in  making  the  amendment  and  the  causes  for  the  absence 

"  123  CaL   532,  56  Pac.  449. 
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of  evidence  or  witnesses  to  eustain  the  new  issues  raised  by  the 
amendment.** 

Continuancea  rendered  necessary  by  amendments  by  the  op- 
posite party,  are  of  common  occurrence.  Whether  it  will  be 
an  abuse  of  discretion  to  refuse  a  continuance,  depends  upon  the 
extent  and  importance  of  the  amendment  and  the  fact  of  readi- 
ness or  unreadiness  to  meet  the  changes  wrought  by  the  amend- 
ment. Of  these  matters  much  is  conceded  to  the  judgment  and 
discretion  of  the  trial  court."®  Where,  in  an  action  for  rescis- 
sion on  the  ground  of  fraud,  the  plaintiff,  was  allowed  at  the 
trial,  to  amend  his  complaint  setting  up  an  additional  fraudu- 
lent representation,  and  the  testimony  of  the  only  witness  for 
the  defendant  who  couid  disprove  the  allegation  had  been  takeu 
by  deposition  in  another  state  before  that  issue  had  been  raised, 
it  was  held  error  to  refuse  a  continuance.**  In  this  case  the 
supreme  court,  per  Justice  Mount,  said:  "At  the  trial  plaintiff 
asked  the  court  for  leave  to  amend  the  complaint  by  inserting 
nn  allegation  of  fraud  upon  this  ground;  and,  over  the  obliga- 
tion of  the  defendant,  the  court,  after  denying  the  request  for 
a  continuance  so  as  to  give  defendant  an  opportunity  to  meet 
this  allegation,  permitted  the  amendment  and  made  a  finding 
thereon.  Under  these  circumstances  the  court  should  have  de- 
nied the  application  to  amend,  or  should  have  granted  the  con- 
tinuance as  requested." 

g  143.    Admiuion  by  opposHe  party  to  avoid  oontiuiiance. 

Statutes  are  generally  found  which  specify  how  the  adverse 
party  in  civil  actions  may  obviate  the  necessity  of  a  continu- 
ance, though  the  showing  therefor  be  sufficient,  by  admitting, 
subject  to  objections  to  admissibility,  that  the  absent  witness,  if 
present,  would  give  the  testimony  set  forth  in  the  affidavit.  Sec- 
tion 595  of  the  Code  of  Civil  Procedure  of  Caliornia,  provides, 
among  other  things  that,  "the  court  may  require  the  moving 
party,  where  application  is  made  on  account  of  the  absence  of 

«e  See  8hult«  v.  McLean,  109  Cal.  *3T,  «  Pae.  B57,  whew  the 
showing   was   held   iDSufficient. 

DO  MontaDi  Ore  etc.  Co.  v.  Bostoa  etc.  Min.  Co.  (Mont.),  TO  Pac. 
1114. 

SI  Eldridge  v.  TouDg  America  etc.  Co.,  27  Wash.  297,  67  Pae.  7C3. 
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the  court  denied  the  motion  for  a  continu&Dce.  The  teeti- 
[noDj  of  Flint,  as  stated  in  the  affidavit  above  alluded  to,  was 

competent  and  material  upon  the  qnestioa  involved  in  the 
Qnding  last  above  mentioned,  as  that  finding  was  based  upon 
:he  alleged  participation  of  Flint  in  the  transaction,  in  which 
the  note  was  made  and  delivered.  The  admission  of  the 
plaintiffs  did  not  extend  to  all  the  matters  which  the  defend- 
ints  expected  to  prove  by  Flint.  They  did  not  admit  that  he 
ivould  testify  that  he  was  unconnected  with  the  note  or  with 
.he  direction  of  the  business  of  the  tinn.  The  admission  waa 
\ot  broad  enough  to  cover  all  the  facts,  to  which  the  defendants 
apected  that  Flint,  if  present  at  the  trial,  would  testify,  and 
he  continuance  should  have  been  granted." 

The  above  provision  is  inapplicable  to  criminal  cases.  The 
?en8l  Code  contains  no  similar  provision.  Any  such  statute 
ipplicable  to  criminal  cases  would  be  clearly  unconstitutional, 
IS  depriving  the  accused  party  of  the  right  to  be  confronted  by 
lis  own  as  well  as  the  state's  vritnesses.  Consequently,  the 
rffer  of  the  prosecuting  officer  to  admit  that  the  witnesses,  if 
■resent,  would  testify  as  alleged  in  the  affidavit,  does  not  war- 
ant  the  court  in  denying  the  motion  to  postpone,  iC  otherwise 
r-eritorious."®  It  appears,  however,  to  have  been  held,  that 
a  Idaho,  the  prosecution  can  obviate  a  postponement  by  ail- 
litting  that  witness  would  swear  as  per  affidavit  if  present."^ 
ind  in  People  v.  Diaz,"*  there  is  a  dictum,  or  rather  an  inti- 
lation,  that  the  prosecuting  officer  might  have  obviated  a  con- 
inuance  by  admitting  the  truth  of  the  facts  set  forth  in  the 
ffidavit.  This  question  does  not  appear  to  have  been  directly 
aised  in  any  subsequent  California  case. 

There  are  conflicting  authorities  on  the  subject  of  how  far 
le  state  can,  by  admissions,  obviate  continuances,  some  courts 
oing  EO  far  as  to  hold  that  the  same  rule  may  be  established 
y  statute  in  criminal  as  in  civil  cases,**    The  court  in  People 

B8  People  V.  Diaz,  6  CaL  248. 

Bi  Territory   v.  Outbrie,  2  Idaho,  432,  17  P&c.   3B. 
BS  e   Cal.   248. 

OB  See  Pace  v.  CommoDirealth,  89  Ky.  208,  12  8,  W.  271j  Territory 
Outbrie,  2  Idaho,  432,  17  Pac.  3S.  Tbe  rule  in  UonUDa  under  a 
.atute    is    diSerent    from    tliat    of    most    other    statei:    See   Uont. 


233  GBANTINO    AND   BEFU8INQ   CONTINUANCES.       |  143 

Bev.  Stats.,  {  244;  Territory  v.  Perkias,  2  Mont.  470;  Territory 
t.  Harding,  6  Mont.  323,  331,  12  Pae.  750.  In  the  latter  case  tbere 
is  i,a  able  dissenting  opinion  by  Justice  Bach,  in  which  be  makes 
to  able  presentation  of  the  authorities  and  of  his  views  in  support 
of  the  rale  of  People  v,  Diaz,  «  Cal.  248,  saying  (in  part):  "I 
am  firmly  of  the  opinion  that  the  legislature  BBsi:inb]y  meant  to 
provide,  in  the  section  referred  to,  what  the  act  itself  inilicates, 
Ihe  prartice  upon  motion;  that  it  did  not  mean  in  those  sections, 
or  particularly  by  section  244  of  the  Civil  Practice  Act,  to  eniimer- 
>te  what  should  be  causes  for. a  continuaoce  of  a  trial;  and  that 
it  meant  to  leave  such  causes  to  the  courts  of  justice,  and  merely 
iJeclare,  by  section  244,  that  in  one  class  of  motions  in  civil  cases 
the  court  sbould  not  exercise  its  discretion  to  grant  a  postpone- 
ment. And  in  leaving  such  causes  to  the  inherent  power  of  the 
roorts  the  legislative  power  acted  wisely;  for  no  such  body  coul'l 
imagine  the  infinite  variety  of  facts  which  would  in  certain  cases 
(oBslilute  'good  cause  shown'  for  a  continuance.  If  this  is  the 
(orrect  interpretation— and  I  aro  convinced  that  it  is— if  section  244 
nf  the  Civil  Practice  Act  provides  the  practice,  upon  a  motion  for 
ronttauance,  and  not  the  cause  for  continuance,  then  it  [section 
•14]  does  not  become  incorporated  in  the  criminal  practice  act  by 
Tirtue  of  section  270  of  the  latter  act;  and  the  second  portion  of 
Hction  244  of  the  former  act,  which  takes  away  from  the  court 
tbe  ri^ht  to  nse  ita  discretion  in  such  motions  on  certain  grounds 
in  civil  eases,  does  not  take  away  or  limit  the  discretion  of  the 
eaart  upon  any  motion  for  a  continuance  in  criminal  cases.  If  I 
am  wrong  in  my  interpretation,  if  section  244  of  the  Civil  Code  is 
fraWlieil  in  tbe  Criminal  Practice  Act  by  virtue  of  section  270  of 
tbat  act,  then  in  no  criminal  case  whatever  can  the  court  allow 
1  continuance  upon  the  ground  of  the  absence  of  evidence  when  the 
adverse   party    (the    territory)    makes    certain   adniiaaions;    for    the 

court  has  no  discretioni     It  must  refuse   the  motion By   our 

itatute  (section  16G,  page  310),  tbe  time  of  the  commis<!ion  of  the 
(rime  needs  not  to  be  proved  as  alleged  in  the  indictment,  except 
where  it  is  'sn  indispensable  ingredient  of  the  olTense.'  Following 
the  rule  laid  down  in  the  Perkins  case,  which  takes  away  the  dis- 
(rction  of  the  court  to  grant  a  continuance  in  all  cases  where  tbe 
'-dverse  party  makes  the  admission  specified  in  section  244  in  any 
taw  of  homicide,  the  prosecuting  attorney  could  admit  that  wit- 
nenses  would  testify  to  the  absence  of  the  defendant  from  the 
[ilace  and  at  the  time  alleged  in  the  indictment,  and  then  he  could 
mmjiletely  destroy  the  defense  of  tbe  accused  by  proving  a  time 
olher  than  that  alleged  in  the  indictment,  for  time  is  not  'an  in- 
ifispensable  ingredient  of  the  offense'  of  homicide.  I  am  of  the 
opinion  that  in  criminal  cages  of  such  a  serioua  nature  the  ac- 
cused should  not  be  crowded  to  a  trial;  that  he  should  be  allowed 
time  in  which  to  procure  his  witnesses;  that  he  should  have  time 
■fter   having    read    the    indictment,    and    before    hia   plea,    to    pro- 
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T.  Brown,*"  reversed  the  judgment  on  the  ground  that  the  ad- 
miesion  by  the  district  attorney  vas  not  as  broad  as  the 
specification  in  the  affidavit  of  facte  to  vhich  the  absent  wit- 
ness would  testify.  The  court  assumed,  but  did  not,  appar- 
ently, directly  decide  that  the  prosecution  could  deprive  the 
defendant  of  the  constitutional  right  to  confront  the  wit- 
nesses by  admitting  the  truth  of  all  the  facts  set  forth  in  the 
affidavit. 

It  is  clear  that  if  a  continuance  is  not  insisted  upon,  in 
order  to  obtain  the  attendance  of  the  witness,  or  if  the  offer 
of  the  prosecution  to  admit  that  the  witness,  if  present,  would 
testify  as  set  forth  in  the  affidavit  is  accepted,  the  defendant 
cannot  claim  the  benefit  of  an  admission  of  the  truth  of  the 
facts  so  set  forth.  In  People  y,  Harlan,**  an  affidavit  made 
by  the  defendant  for  a  continuance  was  filed  at  the  commence- 
ment of  the  trial,  in  which  what  the  defendant  expected  to 

euro  witneMes  to  me«t  the  allegations  of  that  indictment;  and  in! 
all  criminal  cases  the  court  should  be  allowed  to  use  its  discretion 
in  granting  or  refusing  a  continuance,  as  is  contemplated  by  the 
use  of  the  word  'maj'  In  section  270  of  the  Criminal  Practice  Act, 
nnd  which  the  court  below  was  prohibited  from  doing  hy  the  rule 
laid  down  in  the  Perkins  case;  and  in  cases  where  alibi  is  a  de- 
fense, the  first  application  for  a  continuance  should  be  granted,  nn- 
leaa  the  court  below  is  flrmlj  convinced  that  the  motion  is  made 
in  bad  faith."  The  proper  rule  for  disposing  of  spplicationa  for 
continuances  for  absent  witnesBes  In  criminal  eases,  was  nndoubt- 
edly  those  stated  in  People  v.  Diax,  aupra.  See,  also,  Graham  v. 
State,  50  Ark.  167,  6  8.  W.  721,  to  substantially  the  satne  effect, 
notwithstanding  a  statute  permitting  the  admission  that  a  witness 
would  testify  according  to  the  statement  in  the  application  for 
continnance;  Newton  v.  8tate,  21  Fla.  TO,  where  the  same  rules 
as  to  admissions  by  the  proB«cntor  was  applied  to  the  iasning  of 
a  commiBBion  to  take  testimony;  Pace  v.  Commonwealth,  S9  Ky. 
20S,  12  S.  W.  271,  which  holds  that  a  statute  is  not  nneonatitn- 
tional  which  denies  the  right  to  a  continnance  if  the  prosecotor 
will  admit  the  truth  of  the  facts  stated  in  the  aflSdavU  as  those 
which  the  absent  witne»  would  make;   People  v.  Sligh,  48   Mich.  6". 

II  N.  W.  782,  as  intimating  that  the  eonstitutloDal  rule  forbidi 
secondary  evidence  to  aupplf  the  testimony  of  an  absent  witness 
in   a   criminal   case, 

eo  54  Cal.  243. 

81  133  Cal.  16,  23,  65  Pae.  9. 
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frove  by  a  certain  witness  was  set  out,  and  the  prosecution 
ii.Iniiited  "that  Ernest  Barada  would,  if  present,  testify  to  the 
iacfi  set  out  in  the  affidavits  of  Charles  Harlan";  to  which 
c-unsel  for  defendant  replied,  "Under  such  admission  I  am 
BiJlinp  to  proceed";  and  the  trial  went  on.  It  was  held  that 
nn  instruction  drawn  on  the  theory  that  the  testimony  of  the 
witntii  was  conceded  and  admitted  to  be  true  by  the  prosocu- 
doQ.  was  properly  rejected  by  the  court,  because  no  such 
toncti-sioa  was  made  by  the  prosecution. 

^  144.    Party  need  not  anbrnit  to  teit  of  good  faith. 

.\  party  having  presented  a  case  entitling  him  to  a  continuance, 
and  having  made  a  showing  upon  which  the  court  has  erroneously 
ttfused  the  apphcation,  is  not  bound  to  submit  to  any  test  of  the 
M  faith  of  the  application  or  of  the  truth  of  the  facts  set  forth 
in  the  affidavit,  which  may  he  proposed  by  either  the  court  or 
opposite  party.  In  People  v.  Plyler,**  an  application  for  a 
continuance,  supported  by  a  showing  on  affidavits  and  other- 
rise,  had  been  made  by  tiie  defendant  at  the  calling  of  the 
rase  for  trial,  which  clearly  entitled  him  to  a  continuance, 
vhich  apphcation  was  denied.  During  the  trial  of  the  case 
the  district  attorney  made  the  following  statement  to  the 
court:  "I  have  received  information,  which  I  believe  to  be 
authentic,  that  the  witness  (Mrs.  Plyler)  is  no  longer  ill,  if 
fhe  ever  was,  and  is  up  and  about  the  streets  of  San  Jose,  and 
tlat  if  the  defense  desire  her  attendance  they  have  time  to 
procure  her  now."  Counsel  for  defense  answered  that,  though 
she  had  been  subpoenaed  by  the  defense,  their  information  was 
that  she  was  still  too  ill  to  be  produced  in  court.  The  judge 
Mpressed-  his  willingness  to  issue  an  attachment,  for  the  wit- 
niss  at  demand  of  either  aide,  and,  neither  party  requested  it, 
th^re  the  matter  rested.  The  supreme  court,  referring  to  this 
offer  of  the  district  attorney  and  the  court,  and  to  their  recep- 
tion by  defendant's  counsel  said;  "This  could  not  cure  the 
error.  If  the  district  attorney  was  justified  in  his  belief  that 
the  witness  was  mnlingering,  or  had  recovered  from  her  illness, 
DC  should  have  caused  her  to  be  produced  in  court,  and  thus 
have  saved  the  case  from  the  injury  worked  by  the  court's 

»  121  CaL   160,   S3  Pae.  553. 
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anil  to  operate  as  a  discontinuance  of  the  proceeding.*"  In 
tiiii  case  the  court  said :  "The  sunimary  nature  of  the  proceed- 
ings is  inconsistent  with  the  exercise  of  the  general  discretion- 
ny  power  of  granting  continuances  possessed  by  courts  in 
civil  actions.  The  expression  of  the  particular  mode  and  time 
of  continuance  is  exclusive  of  all  nonenumerated  modes  and 
limes.  The  continuance  from  the  sixth  of  the  month,  when  the 
ciuse  was  on  trial,  to  the  thirteenth  of  the  same  month,  against 
the  objections  of  the  respondent  and  without  an  affidavit  show- 
ing cause,  was  unauthorized,  and  operates  as  a  discontinuance 
of  t)ie  proceeding."  In  the  trial  of  election  contests,  courts 
»re,  with  respect  to  continuances,  or  postponements,  governed 
to  '"me  extent  by  the  provisions  of  section  1121  of  the  Code  of 
Cuil  Procedure  of  California,  reading  as  follows:  "The  court 
KHrt  meet  at  the  time  and  place  designated,  to  determine  such 
cdiitested  election,  and  shall  have  all  the  powers  necessary  to 
the  determination  thereof.  It  may  adjourn  from  day  to  day 
lentil  such  trial  is  ended,  and  may  also  continue  the  trial,  be- 
fore its  commencement,  for  any  time  not  exceeding  twenty 
days,  for  good  cause  shown  by  either  party  upon  affidavit,  at 
iW  cofts  of  the  party  applying  for  such  continuance."  In 
lalllrick  v,  SuUivan,**  this  section  was  construed  as  not  limit- 
ins  the  power  of  adjournment  by  the  court  of  a  special  session 
ordered  for  the  trial  of  an  election  contest,  merely  from  day 
to  day,  or  upon  good  cause  shown  by  either  party,  not  exceed- 
ing tnenty  days.  That  is  to  say,  the  provision  is  not  exclu- 
sii^e  to  the  extent  of  depriving  the  court  of  power  according 
to  the  usual  practice  of  adjoining  the  session  for  several  days 
tf  its  own  motion,  on  account  of  prior  engagements  of  the 
ci'Urt,  rendering  such  adjournment  necessary;  nor  does  the 
court  lose  jurisdiction  to  try  the  contest,  on  account  of  such 
iiij'iumment.  In  this  case  the  postponement  was  of  the 
wurt's  own  motion;  but,  the  supreme  court  went  into  a  general 
d:rtnssion  of  the  powers  of  courts  in  election  contests  to  grant 
conunuances,  and  incidentally  pointed  out  the  effect  upon  the 
<joeftion  of  the  change  in  the  judicial  system  efTected  by  the 
abolition  of  terms  of  court.     But  the  comment  of  the  court 

'!  Keller  v.   Chapman,  34  Cal.  635,  640. 
«  119  Cal.  613,  51  Pac  947. 
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upon  the  prior  case  of  Lord  v.  Diinster,*^  is  a  strong  intima- 
tion, if,  indeed,  it  is  not  a  positive  assertion,  that  the  provi- 
sions of  section  1121  are  not  exclusive,  except  to  the  estent 
that  no  continuance  for  a  longer  period  than  twenty  days  can 
be  allowed,  and  that  courts,  in  such  cases,  still  possess  the  pow- 
ers, conferred  by  sections  594  and  595  of  the  Code  of  Civil 
Procedure,  in  the  matter  of  adjournments  and  continuances. 
The  court  said,  speaking  with  reference  to  the  prior  case:  "The 
purpose  for  which  the  continuance  was  asked,  the  shoving 
made  in  support  of  it,  the  fact  that  the  motion  was  made  after 
the  submission  of  the  case,  tliough  before  the  decision  was  an- 
nounced, and  the  spirit  and  scope  of  the  decision,  all  tend 
strongly  to  support  the  conclusion  in  this  case  that  the  court 
did  not  lose  jurisdiction.  The  facts  in  Lord  t.  Dunster,  in 
our  judgment,  would  have  required  the  game  judgment  in 
this  court  if  the  time  required  to  produce  the  witnesses  had 
made  a  longer  continuance  necessary." 

The  former  cases  on  the  subject**  may  be  considered  as  no 
longer  authority,  except  so  far  as  they  are  applicable  to  cases 
arising  under  the  sections  granting  general  authority  to  con- 
tinue.** 

§  146.    Imponnp  condition!  upon  granting:. 

The  trial  court  may  make  an  order  granting  a  continuance 
subject  to  reasonable  conditions;  for  instance,  that  the  testi- 
mony of  the  witnesses  in  attendance  shall  be  taken  at  the 
time,  by  and  before  the  court,  in  the  form  of  depositions,**  or 
upon  condition  that  the  fees  of  jurors  in  attendance,**  or  the 
costs  occasioned  by  the  postponement,**  shall  be  paid.     The 

ST  79  CsL  477,  486,  SI  Pac  865.  In  this  ease,  the  refusal  to 
tjaat  ft  eontinnaiiee  for  two  dsTS,  required  to  produce  evidtnee 
in  an  election  eonteit,  was  held  to  have  lieeT)  an  abnae  of  di>- 
cretion, 

es  Keller  y.  Chapman,  34  CaL  640;  Norwood  v.  Eenfleld,  34  CrL 
332. 

8»  Cal.  Code  Civ.  Proe.,  ft  594,  595. 

TO  Thomas  v.  Black,  84  Cal.  S21,  E3  Pac.  1037. 

71   Baumberger    v.    Arft,   9«   Cal,   261,   31    Pac   BS. 

T2  Eltzroth  T.  Bjan,  91  CaL  584,  27  Pac,  932. 
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amrt  maj  impoBe  coets  other  than  those  properly  taxable,  as  a 
conditioii  for  poBtponing  the  trial,  and  to  proceed  therewith 
upon  the  refusal  of  the  party  applying  for  the  poBtponement  to 
comply  therewith.'*  Of  course,  the  court  can  impose  no  such 
conditionB  in  criminal  cases,  nor  in  a  civil  case,  where  the 
lowing  U  such  that  the  party  is  entitled  to  a  continuance  as 
of  right,  or  such  that  it  would  be  an  abuse  of  discretion  not 
to  grant  it  unconditionally. 

II  Fomero;  t.  Bell,  118  CaL  635,  60  Pae.  083. 
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1.    SCOPE  AND  GENERAL  VIEW  OF  SUBJl 
1 1<7.    What  inclnded  and  what  exclnded. 

Misconduct  of  jurors  is  a  subject  which  ase 
phases  and  admits  of  a  very  wide  range  of  disi 
Oitermining  in  the  first  place  what  amounts  to 
"ithin  the  meaning  of  the  particular  subdivision 
Dte  specifying  it,  and  in  the  second  place  the  ineta 
mnduct  which  will  warrant  or  necesBitate  the  gr 
Bev  trial,  we  are  met  with  many  exceptions,  qualifi 
ntiflicts  of  opinion,  so  that  a  nice  discrimination 
Nwr  Trial,  Vol  I-l« 
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in  systematicallj  discuBaing,  and  full;  comprehending  the 
subject. 

SubdiTisJoD  2  of  the  Califoniis  etatute,  Eecfdon  657  of  the 
Code  of  Civil  Procedure,  reads  thus:  "Misconduct  of  the 
jury;  and  whenever  any  one  or  more  of  the  jurors  have  been 
.induced  to  assent  to  an;  general  or  special  verdict  or  to  a 
finding  on  any  question  submitted  to  them  by  the  court,  by  a 
resort  to  the  determination  of  chance,  such  misconduct  may  be 
proved  by  the  afSdavit  of  any  one  of  the  jurors."  All  of  the 
subdivision  after  the  first  four  words  constitutes  a  mere  statu- 
tory rule  of  evidence,  which  is  considered  under  the  appropriate 
head.*  It  is  obvious  that  a  resort  to  a  determination  by  lot 
or  chance  is  but  a  species  of  misconduct,  and  that  the  purpose 
of  the  legislature  in  the  addition  of  all  after  the  first  four 
words  of  this  subdivision  was  merely  to  relieve  the  jurors  of 
the  common-law  disqualification  from  testifying  to  that  species 
of  misconduct;  so  that,  in  substance,  the  ground  for  new  trial 
therein  provided  is  just  as  broad,  and  is  no  broader,  than  if, 
an  in  other  states,  it  had  merely  specified  "Misconduct  of  the 
Jury."  Therefore,  resort  may  be  had,  for  purposes  of  elucida- 
tion and  illustration,  equally  to  the  decisions  of  each  aud 
every  state,  and  to  adjudications  under  the  Englieb  common 
kw. 

The  misconduct  of  juries  was  among  the  earliest  grounds  of 
the  jurisdiction,  if  indeed  it  waa  not  the  first  recognized  heati 
of  jurisdiction  to  interfere  with  verdicts  for  the  purpose  of 
granting  new  trials.  There  has  heea  no  substantial  change 
by  statutes  on  this  ground  for  new  trial,  either  in  civil  or  in 
criminal  cases. 

The  subdivision  of  what  is  now  section  657  of  the  Code  of 
Civil  Procedure  of  California  read,  prior  to  the  amendment 
of  1862,  simply  "Misconduct  of  the  Jury."*  In  1863,  it  was 
amended  to  read  substantially  as  at  present.*  Since,  how- 
ever, as  previously  explained,  the  language  is  as  broad  without 
a?  with  the  additional  clause,  all  the  dedaionB  prior  to  the 

1  See  post.  It  406-410. 

1  Lawi,  1861,  p.  81,  |  lOS. 

■  Laws   1862,   p.    S8. 
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amendments,  which  have  Dot  been  overruled  or  qualified,  antl 
which  define  or  disclose  what  acts  constitute  misconduct,  are 
w  applicable  as  those  rendered  subsequently. 

Before  proceeding  to  Btate  and  illustrate  what  falls  within 
the  meaning  of  the  term  as  here  used,  it  is  proper  to  mention 
ii  few  matters  not  covered  by  it.  It  does  not  include  the  acta 
of  jurors  prior  to  their  being  accepted  and  sworn  to  try  the 
issues,  DO  matter  how  reprehensible  such  acts  may  be  or  how 
much  they  may  affect  the  result  of  the  trial.  Ab  heretofore 
explained,  auch  acts,  for  instance,  concealment  of  disqualify- 
ing facts  upon  voir  dire  examination,  constitute  irregularities, 
ilisconduet  does  not  include  a  disregard  of  instructions.  That 
species  of  misconduct,  if  such  it  might  be  designated,  can  he 
reached  only  on  the  ground  of  insufficiency  of  evidence  or  on 
the  ground  that  the  decision  is  "against  h»w."  The  miscon- 
duct here  meant  is  such  conduct  as  either  actually  or  pre- 
sumptively negatives  the  fairness  of  the  trial;  in  other  words, 
affects  the  verdict  prejudicially  to  the  losing  party.  In  the 
history  of  jury  trials  a  great  variety  of  acts  on  the  part  of 
juries  and  jurors  have  been  held  to  constitute  misconduct. 
But,  whether  misconduct  of  any  kind  or  degree  will  entitle 
a  party  to  a  new  trial  in  a  particular  case  may  depend  upon 
Kveral  considerations  additional  and  collateral  to  the  act  or 
conduct  in  question.  Among  these  are  the  inspiring  motive, 
the  time  and  place,  relation  of  the  act  or  conduct  complained 
of  to  the  adverse  party,  and  any  acta  of  acquiescence  or  omission 
of  the  complaining  party  with  reference  to  his  duty  to  call 
the  matter  to  the  attention  of  the  court.  Misconduct  of  one 
juror  has*  the  same  effect  to  vitiate  the  verdict  as  misconduct 
of  all,  because  the  jury  can  only  act  as  a  unit,  and  the  mis- 
conduct of  one  cannot  he  eliminated.* 

§  148.    Preimnption  and  ihowing  of  prejudice. 

Whether  misconduct  of  the  jury  will  entitle  a  party  to  a 
new  trial  in  any  particular  case  depends  primarily  upon  its 
character;  and  if  it  be  such  that  it  may  have  prevented  a  fair 
irial,  its  effect  not  being  shown,  or  not  being  susceptible  of  be- 
ing ebown,  a  new  trial  should  be  granted,  unless  the  succese- 

«  Bute  T.  Uorgan,  23  Utah,  212,  64  P&c  356. 
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other  hand,  proof  of  trifling  misconduct  of  a  juror,  which  could 
not  be  prcjutlicial  to  the  moving  party,  is  not  ground  for  dia- 
Inrbing  a  verdict.'    'Where,  however,  the  misconduct  of  a  juror 

1  SicmBen  v.  Oakland  etc.  By.  Co.,  134  Cal.  494,  66  Pae.  672. 
Kbfther  the  verdict  should  be  disturbed  eometimea  depends  upon 
tbe  particular  stage  of  the  case,  and  the  point  or  special  feature 
of  Ibe  issue  upon  which  the  act  of  misconduct  has  a  bearing  and 
rtelher  it  could  bave  affected  the  minds  of  the  juror  or  jurors 
ui'on  any  question  vital  to  the  final  results.  What  is  here  meant 
"ill  be  better  underatood  by  noting  what  was  said  by  the  court  m 
Ihn  case  as  follows:  "There  is  left,  then,  for  consideration  tho 
"tfiilasit  of  Putnam  alone.  Putnam  swears  that  during  the  trial  of 
Ihc  cause,  while  passing  with  his  car  at  the  scene  of  the  accident, 
b«  saw  Long  'standing  between  the  tracks,  watching  the  car  and 
rlijerTiag  its  progress';  also,  that  'he  seemed  to  be  examining 
iBt  ground  and  the  south  track.  .  .  .  He  made  examination  of  the 
rail)  of  the  company  in  the  locality  of  the  Lake  View  Cottage,  and 
(prnted  to  be  trying  to  understand  their  construction  and  poaitioa.' 
Tbis  affidavit  is  not  cootroverted.  The  foregoing  is  all  of  the 
tvidpnce  upon  miwonduct.  While  the  exercise  of  a  liberal  dis- 
(reiion  in  the  granting  of  new  trials  is  recognized,  it  does  not 
follow  that  an  order  must  always  be  upheld,  or  will  ba  upheld, 
"here  an  eiamioation  of  the  record  shows  that  the  misconduct  was 
ii  fuch  trifling  nature  that  it  eo;ild  not,  in  the  nature  of  things, 
bave  been  prejudicial  to  the  moving  party.  Where  it  appears  that 
tie  fairness  of  the  trial  has  been  in  no  way  affected  by  such  im- 
K^priety,  the  verdict  will  not  be  disturbed:  State  v.  Alien,  89 
Iowa,  49,  36  N.  W.  261.  Where  the  locus  itself  is  in  dispute,  or 
"tero  its  exact  condition  has  an  essential  bearing  upon  the  con- 
troversy, it  may  well  be  that  a  verdict  should  be  set  aside  upon 
pteof  that  a  juror  improperly  acquired  knowledge  of  that  locus, 
or  its  condition,  by  visiting  the  place,  but,  as  was  said  in  Bow- 
Bin  V.  Western  Furniture  Mfg.  Co.,  90  Iowa,  188,  64  N,  W.  755, 
wli»re  there  ii  no  controversy  as  to  the  locality  inspected,  and  no 
probability  of  prejudice  resulting  from  the  inspection,  the  verdict 
•bould  not  be  disturbed.  Here  the  place  of  the  accident  was  not 
^i'pnted.  The  cause  of  the  accident,  as  alleged  in  the  complaint, 
ioi  upon  proof  of  which  alone  plaintiff  was  entitled  to  recover, 
■",  that  the  car  was  so  'oegligently  and  carelessly  maintained, 
ofrated  and  managed,  that,  while  moving  at  great  and  unlawful 
<|>««d,  it  ran  off  the  track  of  said  railroad.'  That  it  did  run  off 
<be  track  is  not  disputed,  the  defense  against  this  charge  of  neg- 
lif^nce  being  that  the  accident  occurred  by  reason  of  a  latent 
(irfftt  in  ft  wheel,  which  could  not,  by  the  exercise  of  due  care. 
^sve  been  discovered,  and  which  was  not  discovered.  It  is  not 
(targcd  in  the  complaint  that  the  cai  left  the  track  by  reason  of 
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complained  of  is  such  as  would  be  naturally  prejudicial  to  the 
party  complaining,  he  is  not  required,  in  order  to  entitle  him 
to  a  new  trial,  to  show  afiRnnatively  that  he  was  prejudiced,^ 
In  Commonwealth  v.  Eoby,*  Chief  Justice  Shaw,  delivering 
the  opinion  said;  "The  result  of  the  authorities  is  that  where 
there  ia  an  irregularity  which  may  affect  the  impartiality  of 
the  proceedings,  as  where  meat  and  drink  or  other  refreshment 
has  been  furnished  by  a  party,  or  where  the  jury  have  been 
exposed  to  the  effect  of  such  influence,  as  where  they  have  im- 
properly separated  themselves,  or  have  had  communications  not 
authorized,  there,  inasmuch  as  there  can  be  no  certainty  that 
the  verdict  has  not  been  improperly  influenced,  the  proper  and 
appropriate  method  of  correction  or  relief  ia  by  undoing  what 
19  thus  improperly,  and  may  have  been  corruptly,  done;  or 
where  the  irregularity  consists  in  doing  that  which  may  dis- 
qualify the  jurors  for  proper  deliberation  and  exercise  of  their 
reason  and  judgment,  as  where  ardent  spirits  are  introduced, 
then  it  would  be  proper  to  set  aside  the  verdict,  because  no 
reliance  can  be  placed  on  its  purity  and  correctness.  But  where 
the  irregularity  consiste  in  doing  that  which  does  not  and 
cannot  affect  the  impartiality  of  the  jury,  or  disqualify  them 
from  exercising  the  powers  of  reason  and  judgment,  as  where 
the  act  done  is  contrary  to  the  ordinary  forma,  and  to  the 
duties  which  jurors  owe  to  the  public,  the  mode  of  correcting 
the  irregularity  ia  by  animadversion  upon  the  conduct  of  the 
jurors  or  of  the  officers;  hut  such  irregularity  has  no  tendency 
to  impair  the  respect  due  to  such  verdict."  It  will  be  observed 
that  the   learned   chief  justice  terms  "irregularity"  what  is 

defective  raib  or  roadbed,  and  w»  fail  to  see,  therefore,  how  the 
afSd&vit  of  Putoam,  which  amounted  to  nothing  more  than  that 
he  aaw  the  juror  between  the  t^acb^  aeemingl^  examining  them, 
ia  a  auffieient  showing  to  juitify  a  new  triaL" 

8  Aim  V.  Andrews  Bros.  Co.,  3  Ohio  C.  C.  €91;  Edne?  v.  Baom,  41 
Neb.  294,  62  N.  W.  461;  Young  v.  Otto,  G7  Minn.  307,  S2  N.  W. 
199;  BryBon  v.  Bailway  Co.,  B9  Iowa,  677,  57  N.  W.  430. 

•  12  Pick.  (Uaaa.)  619.  And  in  Howington  v.  Worcester  etc. 
By.  Co.,  1B7  Uass.  G79,  82  N.  E.  9S5,  the  sojne  court  said:  "The 
question  of  fact  in  case  of  misconduct  of  jnrorB  is  not  whether 
their  minds  were  influenced,  but  whether  the  act  might  have  in- 
fluenced them." 
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noff  nniyersally  treated  aa  misconduct.  TIub  failure  to  dia- 
tm^sh  bdween  them  is  a  feature  of  many  opinions  of  the 
present  day.  There  waa,  however,  in  his  time,  which  was 
prior  to  the  era  of  statutory  distinction,  and  epecificatioti,  lit^ 
tie  difference  between  them  recognized.  As  will  be  seen  in 
Hileeqnent  parte  of  this  chapter,  there  are  very  strong  aaser- 
tiom  in  some  of  the  opinions  to  the  effect  that  certain  kinds  of 
miscondDct,  for  instance,  Tiolations  of  positive  statutory  re- 
qoirements,  necessitate  a  new  trial,  without  regard  to  the 
motile  of  the  act  or  circnmstancee  attending  it,  and  despite 
anv  showing  made  by  the  opposite  party.  But  it  ia  also  shown, 
in  the  same  connection,  that  the  same  general  rule,  above 
stated,  applies  to  all  species  of  misconduct,  and  that  such 
rule  is  in  consonance  with  the  spirit  of  auch  statutes. 

I  149,  Duty  of  party  to  call  misconduct  to  conrt'i  attention. 
The  general  rule,  often  stated,  that  a  remedy  for  any  act  or 
episode  endangering  the  fairness  of  a  trial  must  be  sought  and 
applied  at  the  earliest  practical  moment  by  the  party  com- 
plaining, or  having  a  right  to  complain,  is  applicable  to  all 
kinds  and  grades  of  misconduct  of  the  jury.  Stated  more 
specifically,  the  rule  is,  that  though  the  jurors,  during  the 
progress  of  the  trial,  are  guilty  of  such  misconduct  as  would 
have  required  the  court,  on  motion,  to  admonish  them,  or  other- 
wise apply  a  remedy  to  remove  the  effect,  or  if  no  auch  remedy 
be  adequate,  to  discharge  them,  yet  if  he,  with  knowledge,  fail 
lo  make  any  objection  or  call  the  court's  attention  to  the  al- 
leged misconduct,  and  allows  the  trial  to  proceed  to  a  verdict, 
he  camiot  subsequently  take  advantage  of  such  misconduct  on 
motion  for  a  new  trial'**    And  a  part?  may  himself  rebut  the 

Id  Bm  Anrorm  etc  Tp.  Co.  v.  Niebruggee,  85  Ind.  App.  667,  68 
N.  K  BH  (eaaa  of  nnanthorized  view  of  premiBea);  Braiwitz  t. 
NrthnlBiidB  Am.  Steam  Nav.  Co.,  64  Him,  282,  19  N.  Y.  Supp.  75; 
Eulej'  V.  Hiwonri  Pm.  B7.  Co.,  113  Ito.  236,  20  B.  W.  1073;  SUte 
T.  FenlMon,  78  Me.  196,  7  Atl.  385;  State  v.  Balverson  (Minn.),  91 
K.  W.  1  (intoxieatioD  of  juror);  People  v.  Deegan,  SS  Cal.  602,  26 
fu-  SOO  (case  of  intoxication  of  juror) ;  OBmun  v.  Winters,  30  Or. 
177,  46  Pae.  780;  Conaolidated  lee  Machine  Co.  v.  Trenton  Hjgfsne 
I«  Co.  (C.  C),  57  Fed.  898;  Jackson  v.  United  States,  102  Fed. 
^'•3;  43  C.  C.  A.  452  (case  of  receiving  evidence  during  delibera- 
tidu). 
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passed  betveen  a  juror  and  an  outside  party,  tie  OGcertains 
thit  a  coQTerEation  was  carried  on  between  them  and  drops  the 
Eobject  without  asking  what  was  eaid.**  There  are,  however, 
eweptione  to  this  as  there  are  to  most  general  rules;  and  cir- 
cumstaiicee  may  excuse  any  action  hy  the  party  prior  to  ver- 
dict, even  where  he  has,  or  is  chargeable  with,  knowledge  of  the 
misconduct.  Thus,  where  the  misconduct  occurred  during  tiie 
^ght,  and  immediately  upon  the  opening  of  court  next  morning, 
and  before  the  party  had  opportunity  to  object,  or  to  call  the  at- 
tention of  the  court  to  the  misconduct,  the  court  asked  the  jury 
if  they  had  agreed  upon  a  verdict,  and  thereupon  their  ver- 
dict was  delivered.** 

n.    8EPAEATI0N  OF  JUBT. 
§  190.    Q«neral  Tiew. 

Xo  Epecific  mandatory  provisions  are  found  either  in  the 
Penal  Code  or  in  the  Code  of  Civil  Procedure  of  California,  as 
to  the  keeping  together  or  separation  of  jurors  during  the  trial 
and  prior  to  final  submission  to  them  of  the  issues;  and  even 
in  criniinal  cases,  the  jury  may  be  permitted  to  separate,  before 
final  submission,  from  day  to  day,  aft^r  being  admonished  as 
provided  in  section  1122  of  the  Penal  Code.*'  It  is  the  Bsunl 
practice,  however,  to  keep  them  together  in  capital  cases.  The 
Penal  Code  of  California**  has  the  following  provision :  "When 
i  Terdict  has  been  rendered  against  the  defendant,  the  court 
may,  upon  his  application,  grant  a  new  trial,  in  the  following 
caws  only:  ....  3.  When  the  jury  has  separated  without 
Ifave  of  conrt,  after  retiring  to  deliberate  upon  their  verdict,  or 
been  guilty  of  any  misconduct  by  which  a  fair  and  due  con- 
!^:deration  of  the  case  has  been  prevented."  Thus,  it  has  stood 
from  its  first  enactment  as  part  of  the  Criminal  Practice  Act 
of  185L 

of  Ihote  who  witnen  it  or  afo  Inforined  of  tba  maiuier  in  which  it 
i*  conducted"  (pftg*  MS). 

■  1  King  T.  State,  91  Tenn.  617,  20  B.  W.  IflB. 

It  Hanrahan  v.  Aj«n,  31  N.  Y.  Bcpp.  458,  10  Miae.  Bep.  435. 

la  People  t.  Ebanks,  117  Cal.  652,  19  Pac.  1049;  State  v.  Shaffer, 
a  Or.  555,  S2  Pae.  546;  United  Btatei  v.  Bwan,  7  N.  Uex.  306,  34 
Pie.  333. 

It  i  1181 
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«as  doubtless  the  reeolt  of  necessity.  Kan;  expressions  are 
Vinvix  found  which  go  to  the  opposite  extreme.  Thus,  In 
ilcKinney  t.  People'*  the  court  said:  "In  this  case,  if  the 
JUT  did  separate  without  the  consent  of  the  prisoner,  it  was 
m  irregularity,  and  the  court  below  would,  upon  the  fact  be- 
ing eslabliehed,  have  been  bound  to  set  aside  the  verdict  and 
puit  a  new  trial,  unless  such  separation  was  the  result  of 
mi -apprehension,  accident,  or  mistake  on  the  part  of  the  jury, 
ind  under  ciTcnmstancea  to  show  that  such  separation  could  by 
no  possibility  have  resulted  to  the  prejudice  of  the  prisoner." 
Hoi  could  the  cause  of  separation  affect  the  rights  of  the 
prianer?  It  would,  in  most  cases,  be  very  difficult  for  the 
opposite  party  to  make  a  showing  which  would  exclude  the 
pojiibility  of  prejudice. 

From  many  excesses  and  shortcomings  of  judicial  expres- 
(ion  on  this  subject,  in  unsuccessful  attempts  to  state  a  rule 
eqiially  applicable  to  all  cases,  a  task  which  no  one  fully  con- 
'er^Dt  with  the  subject  will  assume,  no  little  confusion  and 
nuCTrtainty  has  resulted.  In  an  early  New  York  case  of 
uoaathorized  separation,  the  difUculty  of  laying  down  a  fixed 
unbending  rule  was  appreciated,  the  court  saying:  "Whether 
the  verdict  is  to  be  set  aside  must  depend  upon  circumstances, 
ud  the  real  justice  of  the  case."'" 

Some  confusion  resulted  in  the  early  stages  of  our  judicial 
fciitoty  from  the  fact  that  some  of  the  American  courts  did  not 
We  notice-  of  the  relaxation  in  England  of  the  strict  com- 
mon-law rules  as  to  the  control  of  juries,  and  were  in  doubt 
as  to  whether  the  court  had  any  discretionary  power  to  refuse 
a  new  trial  in  case  of  a  separation  under  any  circumstances. 
h  Burrill  v.  Phillips,*'*  Story,  J.,  said :  "And,  without  doubt, 
>s  this  is  an  application  to  the  discretion  of  the  court,  the 
derelict  ought  to  be  set  aside,  unless  the  conduct  of  the  juror 
^  free  from  unfavorable  presumption.  I  am  perfectly  satis- 
^  with  the  verdict  in  this  case;  indeed,  I  do  not  see  hoT 

II  i  Oilm.  (DL)  640,  ti  Am.  Doo.  OB,  and  nota. 
It  Smith  T.  Tbompaon,  1  Cow.  221. 

»  1  OftU.  (B.  I.,  U.  a.  DiiL)  360,  Fsd.  Cas.  No.  2200.  8m,  bIk, 
Con.  T.  UeCsnl,  Va.  Cm.  271. 
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perience  and  observation  teach  that  such  acts  are  seldom  at- 
tended with  evil  motives,  and  are  usually  the  result  of  impulse 
ind  thoughtlessness,  and  the  circumstances  attending  the  separa- 
tion which  are  not  and  cannot  be  concealed  give  either  pal- 
pibly  innocent  or  palpably  sinister  color  to  it  in  almost  every 
instance.  There  are,  for  instance,  many  .cases  of  separation 
having  a  general  siinilarity  to  the  following:  Prior  to  retiring 
for  consideration  of  their  verdict,  the  court  permitted  the  jury 
to  go  in  charge  of  an  ofBcer  to  a  hotel  for  supper.  They  went 
in  the  washroom,  and  two  of  their  number  returned  to  the 
hotel  ofBce  before  the  others,  and  engaged  in  conversation  with 
several  persona  for  a  few  minutes.  Kothing  was  said  in  refer- 
ence to  the  case,  and  the  separation  of  the  two  from  their  fel- 
lows was  only  for  a  few  feet,  and  the  entire  jury  was  at  all 
times  in  charge  of  the  bailiff.     It  was  held  that  such  a  separa- 

'^"5;  cases  of  BuspicionB  conduct  of  jury:  ComeliuB  v.  Starr,  7  Eng, 
(Ark.)  810,  exposnre  of  jnrora  to  improper  infloeneei  during  separation; 
Btanton  v.  State,  13  Ark.  320;  Coker  t.  State,  20  Ark.  S3;  Wood  v. 
i^tarr,  34  Ark.  341, 36  Am.  Bep.  13;  State  v.  Sherbouroe,  Dud.  (Ga.)  28, 
where  jurori  permitted  by  bailiff  to  disperse  and  mingle  with  others; 
Berrj  v.  Stats,  10  Ga.  Sll,  improper  eommuDications  during  a  lepara- 
tina  consented  to;  Pbillips  v.  Commonwealth,  19  Gratt.  (Va.)  488, 
where  strict  Virginia  rule  was  given  effect;  Warren  v.  State,  9  Tax. 
App.  619, 35  Am.  Bep.  745,  separation  continuing  seveial  hours;  Daniel 
T.  Bute,  56  Qft.  653;  Commonwealth  v.  Shield^  Z  Bush  (Ky.),  81; 
Sute  V.  Harria,  12  Nev.  414;  Madden  ▼.  State,  1  Ean.  340,  cases 
of  separation  after  submission;  Weiss  v.  State,  22  Ohio  St.  4S6, 
wbne  a  juror  left  his  fellows  and  took  a  drink  of  liqaor,  no  ex- 
pUutioD  being  given;  State  v.  Parrano,  Itf  Minn.  178,  separation 
Tiolative  of  statute;  Williams  v.  State,  45  Ala.  57,  after  evidence 
til  in;  JnmpertE  v.  People,  £1  HI.  375,  holding  that  in  ease  of  sepa- 
ration, prosecution  must  show  impossibility  of  prejndiee,  in  order 
to  sToid  a  new  trial;  Early  v.  State,  1  Tez.  App.  24B,  28  Am.  Sep. 
4W,  where  jury  dispersed  for  several  hoars  during  a  flre;  People  v. 
l>oiiglaa,  4  Cow.  26,  15  Am.  Dec.  832,  and  Davis  v.  State,  35  Ind. 
4M,  9  Am.  Bep.  TOO,  eases  of  separation  and  iutozication;  Nickelson 
T.  Smith,  15  Or.  200,  14  Pae.  40,  where  Jury,  after  delivering  to  Jus- 
tice an  informal  verdict,  separated  and  the  next  day  appeared  and 
(orreeted  the  same;  Vose  v.  Muller,  23  Neb.  171,  36  N.  W.  683, 
where  officer  took  two  juiois  to  a  saloon  and  treated  them  during  an 
tdjoumment. 
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tion  of  the  jury  ie  not  caiue  for  a  new  trial  In  addition  to 
the  separation  in  contravention  of  the  law,  it  must  be  furtbei 
made  to  appear  that  by  reason  of  such  separation  probable  in- 
juEtice  to  the  accused  has  been  occasioned. "^^  But  the  gen- 
eral weight  of  authority  appears  to  support  the  rule  that  un- 
less the  absence  of  injury  appear  by  the  act  of  separation  and 
the  attendant  circumstances,  the  party  opposing  the  motion  has 
the  burden  of  showing  that  the  separation  was  without  pre- 
judice. Such  rule  imposes  but  little  inconvenience,  since  the 
jurors  themselves,  as  well  as  persons  in  charge  of  them,  are  com- 
petent witnesses  for  the  purposes  of  exculpation  or  explana- 
tion. It  would  appear  from  some  of  the  adjudications  that 
there  must  be  at  least  a  suspicion  naturally  arising  from  the 
conduct  of  the  juror  or  jurors.  Thus  in  State  v.  Turner^ 
the  court  said :  "We  will  not  say  that  because  a  juror  was  for 
a  moment  out  of  the  presence  of  the  ofQcer  under  whose  charge 
he  was,  when  it  was  not  shown  or  alleged  that  he  had  any 
communication  with  any  other  person,  and  it  does  not  appear 
that  he  had  any  opportunity  to  have  had  any,  it  necessarily  es- 
tablishes the  presumption  of  misconduct,  and  makes  it  ob- 
ligatory upon  us  to  set  aside  the  verdict."  In  a  later  case  the 
rame  court  stated  the  rule  as  it  is  now  generally  understood — 
namely,  that  to  justify  the  quashing  of  a  verdict,  on  the  ground 
that  the  jury  were  allowed  to  separate  during  their  delibera- 
tions, it  must  be  shown  that  there  was  such  a  separation  as 
might  have  operated  injuriously  to  the  accused.*® 

g  182.    litgal  phRiei  of  tlt«  sabjeot  of  leparatloB  of  jury  in 
California. 
Questions  relative  to  the  duty  of  the  court  in  cases  of  unau- 
thorized separation  have  been  often  presented  in  the  supreme 

M  O^e  T.  State,  16  Tex.  App.  368.  Sucb  appears  to  be  the  es- 
tsTiIiahed  law  in  Texu. 

M  25  L«.  Ann.  S74.  To  ume  effect  State  v.  Teillon,  105  La.  411, 
£9  Soutli.  883.  Bnt  whan,  in  a  capital  eaee,  the  eeparatioD  was 
fomplete,  lo  that  (oidb  of  the  jurors  were  oot  of  light  of  the  otherB, 
the  nma  conrt  held  a  new  trial  moat  be  granted:  State  v.  Uosa,  47 
U  Ann.  1514,  IB  Soath.  507. 

K>  State  V.  Garig,  43  La.  Ann.  805,  8  South.  934. 


-i:  MISCONDUCT  OP  THE  JUKV.  I  15a 

I'Lraicologj  and  applying  to  the  cases  before  them,  the  identical 
doctrine  of  that  case.  At  any  rate,  and  with  whatsoever  plausi- 
bility it  may  be  claimed  that  there  is  a  conflict  between  the 
fr-1  and  some  of  the  subsequent  cases,  a  review  of  all  the 
i--ki  cannot  but  lead  the  reasoning  and  discriminating  mind 
to  tlie  conclusion  that  the  doctrine  of  that  case  ia  the  settled 
lair  on  the  subject  in  California,  both  in  criminal  and  in  civil 
a^es.  In  People  Y,  Bonney  **  it  was  remarked  parenthetically 
that  that  case  "goes  to  the  very  verge  of  the  true  rule,  if  not 
Uyond,"  but  the  case  referred  to  was  entirely  inapplicable  to 
ttw  case  then  before  the  court,  as  the  learned  justice  delivering 
this  dictum  immediately  admitted.  The  fact  of  the  separa- 
tion and  the  circumstances  attending  it  showed  on  their  face 
ibt  the  separation  in  the  ease  then  before  the  court  was  in- 
Ewnt  and  harmless.  In  People  v.  Brannagin,*"  it  ia  de- 
dared  that  where  a  jury,  in  a  criminal  action,  after  having 
Ktired  to  deliberate  upon  their  verdict,  separate,  without  the 
I'^rmission  of  the  court,  the  "irregularity"  is  sufficieiit  ground 
fw  setting  aside  a  verdict  of  guilty  by  them,  unless  it  be 
stwn  affirmatively  by  the  prosecution  that  the  defendant  waa 
not  prejudiced  thereby.  The  court  does  not  mention  the  earlier 
M.^e,  but  declares  identically  the  same  principle  then  an- 
nounced. The  court  did  not  see  fit  to  maJte  any  distinction 
IttKccn  the  legal  effect  of  a  separation  after  the  submission  of 
the  case,  covered  by  section  402  of  the  Criminal  Practice  Act 
tR'^n  in  force  (corresponding  with  section  1128  of  the  Penal 
Cfde),  and  a  separation  prior  thereto.  A  separation  after  final 
fi;bmii5ion,  by  leave  of  court,  and  consent  of  counsel.  Is,  ac- 
cording to  a  later  decision,  an  irregularity,  fatal  to  the  verdict, 
ijiile  from  any  actual  or  potential  consequences  of  the  separa- 
'i'sn;  and  it  would  seem  that  no  affirmative  showing  by  the 
pr'>^eful!on  could  core  the  irregularity.**  In  People  t,  Sy- 
iiioiiris,^^  the  court  prefaced  its  discussion  of  the  point  by 
staling  the  true  principle  thus:  "The  mere  fact  that  a  jury 

"  19  CaL  US. 

"  21  C»L  338. 

"  People  V.  Hawle7,  111  Cal.  78,  43  Pac  404. 

«  2;  r-il.  552. 

New  Trial,  "Vol.  1—17 
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parate  is  Dot  a  reason  for  granting  a  new  trial.  The 
,t  jurors  have  been  so  situated  that  thej  may  have  teen 
id  with  is  the  reason  why  such  separation,  unex- 
,  is  held  a  sufficient  ground  for  setting  aside  their  ver- 
The  separation  in  People  t.  Wheatiey  "•  was  a  ncccs- 

ia  and  the  aubaeqneat  ckms  of  People  t.  Eellj',  46  Cal.  355; 
>.  Tnt  Ling,  74  Cal.  569,  16  Pae.  489,  aud  People  t.  Uooie, 
£38,  were  inBtances  of  trivial  and  hannleti  leparatioD.  See, 
Titory  V.  Hart,  7  Mont.  489,  IT  Pae.  718;  Turritory  t.  aay- 
[ont.  1,  19  P&e.  293;  State  v.  Harris,  12  Nev.  414,  42E;  Carn- 
Ward,  8  Nev.  33;  State  t.  Jones,  7  Nev.  408;  SUte  v.  Ward, 

30O,  10  Pac  133;  Eirby  v.  TeL  Co.,  4  S.  Dak.  105,  46  Am. 

765,  65  N.  W.  759;  Keller  v.  Bley,  IS  Or.  42B,  15  Pan.  705, 
n  V.  Ward  ia  a  ease  vhere  the  court  disregarded  teck' 
iproprieties  hannlesa  on  their  faee.  The  language  of  tha 
■cosaing  tb«  fact*  and  eircamataneu  requires  but  sligbt 
,0  render  it  applicable.  Chief  Jaetice  Lewia,  delivering  tbe 
said:  "One  of  the  attomeye  for  the  reapondents,  aeeiiiic  tha 
ive  the  eoDTthoDse,  vnppoaed  that  a  verdict  had  been  agreed 
,d  inqvired  of  the  jnror  if  anch  were  the  eaae,  and  waa  sn- 
\a  the  negative.  The  respondanta  show  that  aot  [inoifaer 
seed  between  the  parties  at  this  time,  and  that  thia  et-nver- 
>ok  place  in  the  preaence  of  two  diaintereated  witneaa,  aod 
irly  inadvertent.  The  second  point  relied  on  is  that  thia 
ir;  it  was  evidently  not.  This  could  not  be  said  to  be  ■ 
ticrii  concerning  the  case,  and  it  wna  beyond  the  range  ot 
ty  that  it  could  have  prejudiced  the  appellanta,  and  tbere- 
1  not  anthorize  a  setting  aside  of  the  verdict.  It  apppar* 
en  the  juror  waa  retarning  to  the  juryroom,  again  aning 
mey  whom  he  had  seen  apon  going  out,  he  requeated  him  t" 
leone  for  a  bottle  of  liniment,  which  wns  pTepared  for  bim 
Lain  drug  store  in  the  town,  and  which  be  wisbed  to  use,  as 
quite  lame  and  sofFering  mncb  pain.    The  attorney  replied 

would  do  so,  and  nothing  further  passed  between  them, 
stent  was  sent  for  aud  passed  to  the  juror  by  the  oCSeer  in 

This,  it  is  argned,  is  such  an  BXteuaion  of  favor  to  the  jnriir 
fcttomey  ot  the  prevailing  party,  aa  to  vitiate  the  verditt 
le  role  anuounced  in  tba  eaae  of  The  Sacramento  etc.  Uin. 
lowers,  6  Nev.  291.  It  waa  held  in  that  caao  that  tbo  treat- 
le  jury  by  the  prevailing  party  with  spiritDOua  liquor  wbulJ 
be  verdict.  The  act  ia  that  case  waa  volantecred,  aud  was 
uncalled  for  by  any  rule  of  civility  or  propriety.  The  law, 
laid  down,  is  sustained  by  a  very  strong  current  of  deeiaioei, 
ecommendod  by  the  strongest  conaiderationa  of  policy  and 
.     But   there  is  nothing  in  that  case  which  even  intimate* 

parties  to  a  suit  must  disregard  the  simple  dictate*  of  ha- 
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sary  and  momentary  eeparation  of  one  juror  from  the  others  af- 
ter retirement,  and  of  such  a  character  as  to  eielude  the  pos- 
abiUty  of  injury  to  the  defendant.  Instances  of  that  character 
institute  an  exception  to,  or  rather  are  not  within  the  Bpirit 
of,  section  1128  of  the  Penal  Code,  Had  it  been  of  a  different 
diaracter  it  would  come  under  the  head  of  misconduct,  rather 
than  irregularity,  having  occurred  without  leave  of  court,  which 
was  given  in  the  caBe  of  People  v.  Hawley,  constituting  it  not 
only  misconduct  of  the  jury,  but  also  an  irregularity  of  the 
court,  of  SQch  serious  import  that  it  could  not  be  cured  even 
by  consent  of  the  prisoner. 

In  view  of  what  precedes  with  reference  to  presumption  and 
the  shifting  of  the  burden  of  proof,  it  ia  obvious  that  the  case 

iDuitj,  or  lefose  to  diacharge  tbe  eomjnoiieat  duties  impoicd  npon 
tbem  by  the  laws  of  Ood  and  morality  alike.  To  refute  to  perform 
•0  alight  an  act  to  relieve  the  sofferingH  of  a  juror  would  be  a  clear 
•iinegard  of  tbe  plaiueet  iatj,  which  no  cirenmBtaaees  can  justify, 
and  which  tha  law  doea  not  demand.  There  ia  a  marked  distiae- 
tron  between  the  performance  of  a  mere  act  of  hamanity  or  duty 
tot  a  juror,  aa  in  this  case,  and  the  Toluntiiry  ofFer  of  civilitiee,  which 
■either  dnty,  charity,  nor  tbe  conventionalities  of  Bociety  require 
rf  a  man.  And  this  is  the  distinetion  between  the  ease  of  the  Sac- 
nnento  Company  t.  Showers  and  tbe  ease  at  bar.  Tbe  compliBnce 
with  the  reqaeat  of  the  jnror  was  not  soch  act  as  ehonld  vitiate  the 
TRdiet."  To  same  efCect  is  State  v.  Harris,  supra.  Tbe  facts  in. 
Keller  v.  Bley,  supra,  were  not  innocent  on  their  face,  but  rather 
nspidoui.  It  was  a  ease  of  uncalled  for  intereonrse  between  conn- 
lel  of  one  of  tbe  parties  and  the  jurors.  The  court  said:  "Tbe 
eoert'i  finding  that  no  conversation  with  the  jurors  was  had,  and 
10  com  muni  cat  ions  made  hy  tbe  two  counsel,  was  hardly  a  sufEcienl 
reason  for  denying  the  motionj  it  did  not  And  that  aald  counsel 
bad  my  excDse  for  being  where  they  were,  nor  that  they  did  not 
nploy  arte  and  insinuations  calculated  to  induce  a  belief  in  the 
BiidB  of  the  jury  that  the  respondent  had  done  the  work  well,  which 
it  might  reasonably  be  inferred  was  their  purpose  in  being;  on  the 
ponnd.  Besides  their  presence  npon  that  occasion  gave  rise  to  a 
nipifion  that  justice  was  not  being  fairly  administered,  and  tended 
Id  incite  a  general  belief  that  tbe  law  is  lax  and  ineffectual  In  tbe 
idjnitment  of  controversies  between  parties,  a  sentiment  that  is  in 
'vitravention  of  tbe  public  good.  And  again,  it  ia  not  always  a 
dfdiive  question,  in  anch  eases,  whether  the  conduct  that  is  objected 
t*  did  injure  or  not,"  Bat  tbe  court  yielded  to  tbe  superior  fcnowl- 
tdge  of  the  trial  judge. 
»  8S  CaL  116,  26  Pac.  99. 
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of  People  T.  Bemmerly  ■***  calls  for  special  notice  and  comment. 
The  opinion  was  by  Justice  Harrison,  who  seems  to  have  com- 
pletely overlooked  the  principles  governing  the  subject,  ancient 
and  modern,  and  the  authorities  bearing  on  it,  English,  Ameri- 
can, federal  and  state.  The  opinion  is  lengthy,  but  the  fol- 
lowing extracts  show  how  far  the  foregoing  criticism  is  correct : 
"The  direction  of  the  court;  did  not  give  to  the  defendant  the 
right  to  control  the  action  of  the  jury  or  of  the  officer  in  that 
respect  during  the  pendency  of  the  trial,  nor  the  right  to  any 
exception  for  error  or  misconduct  by  reason  of  a  failure  to 
literally  comply  therewith.  The  mere  fact  that  the  direction 
of  the  court  was  riolated  does  not  give  to  the  defendant  the 
right  to  have  the  verdict  set  aside.  He  must  show  as  fully 
as  if  the  direction  had  been  given  that  one  or  more  of  the 
jurors  was  influenced  in  his  verdict  by  such  separation.  Neither 
does  the  mere  fact  that  a  juror  drank  intoxicating  liquor  dur- 
ing the  trial  show  that  his  verdict  was  affected  thereby 

The  failure  on  the  part  of  the  people  to  call  two  of  the  jurors 
to  exonerate  themselveB  from  the  charge  of  having  been  in- 
fluenced in  their  verdict,  by  reason  of  the  violation  of  the 
above  direction  of  the  court,  does  not  strengthen  the  position 
,  of  the  defendant.  The  burden  of  showing  error  was  upon 
him,  and  in  the  absence  of  any  showing  that  these  two  jurors 
had  themselves  drank  any  liquor,  or  conversed  or  been  spoken 
to  about  the  case,  the  people  were  not  required  to  introduce 
negative  testimony  upon  these  points."  The  facts,  as  stated  by 
Justice  Harrison,  are  a  sufBcient  criticism  of  his  enunciation 
of  the  law.  They  were  as  follows:  "It  appears  that  after  an 
adjournment  upon  one  of  the  days  while  the  cause  was  on 
trial,  certain  of  the  jurors,  while  upon  the  street  in  company 
with  the  sheriff,  joined  a  crowd  of  people  who  were  listening 
to  the  utterance  of  a  street  fakir,  and  were  for  a  few  minutes 
out  of  the  sight  or  custody  of  the  sheriff;  that  on  a  Sunday 
which  intervened  during  the  trial,  eight  of  the  jurors,  in  com- 
pany with  a  deputy  sheriff,  attended  church  separately  from 
the  remaining  four,  and  that  some  of  the  other  four  listened 
to  the  singing  and  preaching  of  the  Salvation  Army  in  the 

to  m  Col.  298,  33  Pac  263. 
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Bfreets  of  Woodland ;  that  one  of  the  jurors,  in  the  company  of 
a  deputy  sheriff,  visited  his  place  of  business  without  being  ac- 
companied by  the   others;  that  individual  jurors  were  several 
times  during  the  trial  separated  from  the  body  of  jurors  for  a 
few  minutes  at  a  time,  and  occasionally  were  out  of  sight  of 
(he  officer  who  had  them  in  charge;  that  several  of  the  jurors 
at  various  times  during  the  trial  drank  intoxicating  liquors,  and 
at  times  engaged  in  conversation  with  other  .persons.    It  was 
not  shown  that  anything  was  said  to  either  of  the  jurors  con- 
cerning the  case  before  them,  or  that  they  were  at  any  time 
daring  their  separation  guilty  of  any  misconduct,  or  that  they 
did  any   act   inconsistent  with  their  duties  as  jurors.    The 
amount  or   character  of  the  intoxicating  liquors  which  they 
drank  is  not  shown,  nor  the  times  or  frequency  of  such  drink- 
ing, and  it  was  not  claimed  that  either  of  them  was  in  any 
TisiWe  way  affected  thereby.*'    It  is  true  that  ten  of  the  twelve 
offending   jurors   sought  to   exculpate    their  misconduct    by 
their  own  testimony,  the  other  two  remaining  silent.     Not  a 
word  was  said,  however,  by  the  learned  justice  as  to  the  little 
Talue  to  be  attached  to  such  testimony.    Conceding,  however, 
that  the  decision  may  be  upheld  by  reason  of  the  self-exonera- 
tion of  the  jurors,  it  is  thought  that  such  misleading  expres- 
sions, relating  to  substantive  law,  on  so  important  a  subject, 
ou^t  not  to  pass  without  comment.    It  will  be  observed  that 
no  authority  was  cited.    The  case  was  not  cited  as  authority  in 
Salzman  v.  Telephone  Co.,**  nor  referred  to  as  authoritative 
in  any  other  California  case  on  that  point.    The  facts  appear- 
ing in  Territory  v.  Hexter**  would  appear  upon  first  impres- 
sion to  bring  the  case  within  the  rule  which  was  given  effect  in 
People  V.  Hawley.    The  jury  had  separated  from  6  o'clock 
P.  M.  until  9  A.  M.  of  the  succeeding  day  after  returning  to 
consider  the  verdict,  and  before  returning  a  verdict,  but  not 
before  they  had  agreed  upon  a  verdict  and  delivered  it  sealed 
to  the  clerk  of  the  court     The  court  considered  that  their 
previous  agreement  completely  negatived  any  prejudice  to  the 
defendant.    Whatever  may  be  thought  of  this  conclusion  it  is 

41  125  CaL  601,  68  Pac.  169. 

42  3  Mont.  206.    See,  also,  State  v.  Anderson,  41  Minn.  105,  42  N. 
W.  786. 


m  MISCONDUCT  OF  THE  JUKY.  f  155 

precautions  taken  to  prevent  it,  which  will  justify  the  grant- 
ing of  a  new  trial,  the  law  is  the  same,  without  reference  to 
the  character  of  the  litigation. 

A  distinction  has  sometimes  been  attempted,  without  a 
difference,  with  reference  to  the  stage  of  the  trial  at  which  a 
separation  occurs.  It  must  be  conceded  that  there  appear 
6ome  good  reasons  for  the  application  of  a  stricter  rule  to  a 
jury  after  final  submission  to  it  of  all  the  evidence,  all  the 
argmnents,  and  the  instructions  of  the  court.  The  difference 
is  more  one  of  circumstance  than  of  law.  But  with  strange 
inconsistency  it  is  held  that  where  the  separation  is  by  leave  of 
coart  and  consent  of  parties  at  that  stage,  it  is  necessarily  fatal 
to  the  verdict,  but  that  if  the  separation  occurs  by  the  volition 
of  the  jurors,  without  leave  or  consent,  its  effect  upon  the  ver- 
dict depends  upon  the  circumstances.  In  People  v.  Hawley,^ 
a  case  of  felony,  the  court  appears  in  part  to  base  its  conclu- 
sion npon  the  mandatory  provision  of  the  Penal  Code,**®  and 
in  part  upon  the  circumstances  attending  the  separation.  And 
while  placing  stress  upon  the  fact  that  the  separation  occurred 
after  final  submission,  cases  are  cited,  in  some  of  which  the  ille- 
gality of  the  separations  consisted  in  the  fact  that  they  were  in 
violation  of  the  instruction  and  admonition  of  the  court,  in  all  of 
which  there  was  the  element  of  opportunity  for  intercourse  with 
outsiders,  and  consequent  exposure  to  contaminating  influences. 
And  the  prevention  of  these  being  the  only  purpose  of  any 
and  all  statutes  on  the  subject,  the  only  distinction  in  reason 
between  a  separation  before  and  a  separation  after  final  sub- 
mission consists  in  the  increased  temptation  on  the  outside,  and 
the  increased  susceptibility  on  the  inside  of  the  juryroom. 
The  party's  rights,  with  reference  to  the  protection  of  the  jury 
from  outside  interference  and  intrusion,  are  just  as  sacred  at 
one  stage  as  at  another,  and  they  are  violated  in  the  same 
legal  sense  by  a  separation  in  violation  of  the  court's  order 
authorized  by  law,  as  where  the  separation  violates  a  statute 
which  is  directly  applicable.  And  the  authorities  cited  by 
the  court  in  the  case  last  mentioned  treat  the  consent  of  the 
prisoner  as  of  little  importance,  whether  the  separation  be  in 

4B  111  Cal.  78,  43  Pac  401. 
M  fi  1128«  1136. 
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violation  of  a  court  order  before  retirement  to  consider  the 
Terdict,  or  without  leave  of  court,  but  contrary  to  law,  after 
retirement  In  People  t.  Hawley,  the  facts  and  circumstances 
are  stated  fuUy  and  in  great  detail  in  the  opinion  and,  upon 
the  points  urged  against  the  terdict,  few  etronger  cases  for 
new  trial  can  be  found,  without  regard  to  any  stage  of  the  trial 
at  which  the  separation  occurred. 

The  following  conclusions  may  be  drawn  as  a  result  of  an 
examination  of  the  authorities;  1.  If,  after  final  submiss^ioii, 
the  jury,  of  its  own  accord,  or  with  the  consent  of  the  oflicer 
in  charge,  separate  and  disperse  as  a  body,  or  if  oue  or  more 
of  the  jurors  voluntarily  absent  themselves  from  the  others,  and 
the  circumstances  as  shown  to  the  court  do  not  exclude  the 
probability  of  contamination,  a  new  trial  will  be  granted; 
2.  If,  after  final  suhmissioo,  a  separation  and  dispersion  of 
the  jury  occur  by  leave  of  court,  whether  with  or  without  the 
consent  of  the  parties,  in  a  criminal  case,  a  new  trial  mast  be 
granted  for  the  irregularity  of  the  court  without  regard  to 
the  question  of  misconduct  of  the  jury.  Whether  the  irregular- 
ity may  be  waived  by  consent  to  a  separation  in  civil  cases,  un- 
der statutes  Uke  that  in  California,  appears  not  to  have  been 
directly  decided;  but  all  the  cases  in  which  new  trials  were 
granted  for  this  cause  were  criminal,  and  the  courts  were  care- 
ful to  limit  their  langaage  to  that  class  of  cases.  It  is  evi- 
dent, however,  that  even  in  a  civil  action  it  would  be  a  fatal 
.  irregularity  for  a  separation  and  dispersion  to  occur  under 
the  direction  of  the  court  without  consent  of  the  losing  party- 
Cases  of  accident  and  necessity  constitute  exceptions  to  all 
laws  and  rules,  sudi  for  instance  as  the  temporary  sickness  of 
a  juror,  and  it  has  often  been  held  that  jurors  taken  ill  might 
be  withdrawn,  accompanied  by  an  ofBcer,  for  the  purpose  of 
procuring  relief.  And  in  such  case  it  is  thought  that  the 
sanction  of  the  court  would  not  render  that  illegal  which  other- 
wise would  have  been  legal,  eves  after  final  aubmiesion  in  a 
criminal  case. 

§  154.    Views  in  particular  states. 
Under  the  Nevada  statute,"  it  was  hdd  that  the  defendant 

*1  1  Comp.  Laws,  par.  SOOi, 
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might  waive  the  provision  requiring  that  the  jury,  when 
sworn  to  try  an  indictment  for  felony,  "shall  be  kept  together 
until  they  are  finally  discharged  by  the  court,'*  and  that  a 
separation  after  such  consent  would  not  per  se  render  a  convic- 
tion invalid.'*®  In  so  far  as  the  court  held  that  such  separa- 
tion does  not  per  se  vitiate  the  verdict  the  decision  is  sup- 
ported by  the  weight  of  authority;  but  that  the  defendant's 
consent  is  of  any  importance  in  case  of  separation  and  dis- 
persion, or  any  separation  not  trivial  and  harmless  on  the  ' 
face  of  the  matter,  it  is  opposed  by  the  weight  of  authority.^ 

The  Colorado  statute*^  provides  that  "after  hearing  the 
charge,  a  jury  may  either  decide  in  court  or  retire  for  delibera- 
tion." It  was  held  that  the  mere  separation  of  a  jury  in  a 
civil  case,  after  the  evidence,  charges  and  arguments  are  con- 
cluded, will  not  per  se  be  sufficient  ground  for  setting  aside  the 

48  State  ▼.  McMahon,  17  Nev.  365,  30  Pae.  1000.    This  was  a  sep- 
aration   before    final    submisiuon.    The    conrt    said    (in    part):  "It 
ahould  be  remarked  that  generally,  where  it  has  been  held  that  a 
separation  of  the  jury,  before  final  submission,  is  fatal,  even  though 
there  is  consent  of  both  parties  and  the  court,  the  trials  were  for 
capital  offenses,  and  as  is  said  in  Cannon  v.  State,  3  Tex.  34,  'the 
principle  is  familiar  that  in  cases  affecting  life,  far  greater  fitrict- 
neas  is  required  than  in  trials  of  an  inferior  degree.'    The  statute 
in  relation  to  the  separation  of  juries  above  quoted  prescribes  the 
method  of  procedure,  without  reference  to  consent  or  waiver,  just 
as  it  does  in  relation  to  arraignment  challenges  to  grand  and  trial 
jorors,  and  many  other  things  that  need  not  be  mentioned.    But  it 
does  not  prevent  a  waiver  of  its  privileges.    If  the  jury  had  sep- 
arated without  the  defendant's  consent,  either  with  or  without  the 
order  of  the  court,  the  burden  of  proof  would  have  been  upon  the 
itate  to  show  that  the  separation    did    prejudice    this    case,    but 
with  the  consent  and  order  the  burden  of  showing  abuse  remains 
upon  the  defendant.    He   did  not,  however,  consent  to  more  than 
separation,   and   if   there   is  legal   proof   that    any   of   the   jurors 
were  tampered  with  or  misbehaved  themselves,  or  that  anything  else 
oecurred  which  is  ground  for  new  trial,  such  facts  must  be  held  to 
hare  their  full  weight  and  influence":  Bebee  ▼.  People,  5  Hill,  34. 

4»  See  People  v.  Hawley,  111  Gal.  78,  43  Pac  404,  and  cases  there 
rited;  also.  State  v.  Parker,  25  Wash.  405,  65  Pac.  776;  State  v. 
Mason,  19  Wash.  94,  ^2  Pac.  525;  Anderson  v.  State,  2  Wash.  183, 
26  Pac.  267;  State  v.  Place,  5  Wash.  773,  32  Pac.  736;  McCampbell 
T.  8Ute,  37  Tex.  Cr.  Eep.  607,  40  S.  W.  496. 

so  Gen.  Stats.  1883,  §  172. 
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fev  decisions  under  the  Missouri  statute  established  a  strict 
imdeTiatiiig  rule  to  the  effect  that  separation  of  the  jury  after 
final  submission  of  the  case  to  them  necessitated  setting  aside 
the  rerdict^  and  ordering  a  new  trials  regardless  of  any  cir- 
ciunstances  attending  it.^'''  But  subsequent  decisions  have 
tended  to  a  relaxation  of  the  rule,  trivial,  harmless,  and  tem- 
porary separations  no  longer  being  considered  a  sufficient  rea- 
son for  ordering  new  trials  on  appeal.*^  In  Texas,  under  a 
strict  statute  forbidding  separation  in  a  felony  case,  but  allow- 
ing it  by  consent  and  leave  of  court,  providing,  however,  that 
the  separating  jurors  should  remain  in  the  custody  of  a  sworn 
officer,  it  was  held  that  a  defendant  could  not  by  consent  dis- 
pense with  the  presence  of  a  sworn  officer  in  case  of  such 
separation.**  But  the  statute  is  not  given  a  technical,  unrea- 
sonable construction,  and  it  is  recognized  that  there  may  be  un- 
important separations  not  coming  within  the  meaning  and  in- 

M  State  ▼.  Gray,  100  Mo.  523,  13  S.  W.  806;  Ex  parte  Duaenberry, 
W  Mo.  504,  11  S.  W.  217;  State  ▼.  Howland,  119  Mo.  419,  24  8.  W. 
1016.  In  this  ease  the  rule  under  the  Missouri  statutes  was  thus 
elearly  stated,  according  to  the  established  view  of  the  court  at 
that  date:  ''If  the  jury  separates  before  the  ease  has  been  finally 
labmitted  to  them,  the  state  may  show  that  they  were  not  subjected 
to  improper  influences  during  such  separation;  but  a  separation, 
▼ithout  leave  of  court,  after  they  have  retired  for  deliberation,  re- 
<IQire8  the  granting  of  a  new  trial,  as  expressly  required  by  Bevised 
Statates  of  3889,  section  4269";  See,  also.  State  v.  Avery,  113  Mo. 
475,  21  8.  W.  193;  State  ▼.  Sansome,  116  Mo.  1,  22  S.  W.  617. 

M  State  ▼.  Schmidt,  137  Mo.  266,  38  8.  W.  938.  See,  also,  State 
▼.  Dyer,  139  Mo.  199,  40  S.  W.  768;  State  ▼.  Murray,  126  Mo.  611, 
29  8.  W.  700.  Circumstances  rebut  any  presumption  of  prejudicial 
iaflaenee  during  separation  in  State  v.  Gregory,  158  Mo.  139,  59  8. 
W.  89.  Also  in  Spalding  ▼.  State,  61  Neb.  289,  85  N.  W.  80.  In 
<&se  of  separation  before  retirement,  it  must  be  affirmatively  shown 
^7  tbe  prosecution  that  jurors  were  not  subjected  to  improper  influ- 
ences: State  V.  Orrick,  106  Mo.  Ill,  17  8.  W.  176,  329.  In  this  case 
>uch  affirmative  showing  was  made.  They  may  separate  by  leave 
^  eourt  before  final  retirement:  State  v.  Todd,  146  Mo.  295,  47  S. 
W.  923.  See,  also.  State  v.  Frier,  118  Mo.  648,  24  S.  W.  220.  When, 
during  adjournment,  a  juror  separated  himself  from  the  others,  and 
mingled  with  a  crowd,  where  the  case  was  being  excitedly  discussed, 
Mme  favoring  and  some  condemning  the  accused,  a  new  trial  was 
ordered:  State  v.  Whitten,  100  Mo.  525,  13  S.  W.  871. 

M  McCampbell  v.  SUte,  37  Tex.  Cr.  Rep.  607,  40  S.  W.  498. 
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§  155.    In  federal  eonrt. 

Where  the  separation  of  the  jury  is  presented  as  a  ground  for 
iiev  trial  by  the  defendant^  in  a  federal  court,  he  must  show 
prejudice  by  something  more  than  the  bare  fact  of  separation, 
unless  the  circumstances  of  the  separation  are  of  themselves 
sufficient  to  indicate  prejudice.^  But  this  rule  in  the  federal  • 
courts  cannot  be  said  to  conflict  with  the  strict  rule  of  state 
courts  under  statutory  inhibitions  touching  separations,  since 
there  is  no  such  federal  statutes.®^ 

§  156.    Cases  illustrative  of  harmless  and  necessary  separation. 

While,  as  has  been  stated  in  several  connections,  prejudice 
will  be  presumed  from  an  unauthorized  separation  of  the  jury, 
it  has  also  been  stated  that  error  will  not  be  presiuned  if  upon 
the  face  of  the  showing  of  the  separation,  and  its  inseparably 
attendant  circumstances,  the  improbability  of  prejudice  also 
appears.  It  only  remains  to  give  a  few  illustrations  of  harm- 
ksg  and  trivial  separations.  It  was  held  that  a  conviction  for 
murder  would  not  be  set  aside  because,  after  the  jury  retired, 
two  of  the  jurors  went  to  another  room  in  the  same  building, 
and  remained  for  thirty  minutes  away  from  the  other  jurors, 
nothing  further  appearing.^'®  And  a  separation  was  held 
harmless  where  the  jury  separated  for  five  minutes  after  final 
submission,  and  one  of  them,  on  account  of  lameness,  re- 
mained locked  in  the  juryroom  while  the  others  went  in  charge 
of  the  officer  to  their  meals.**    So,  where  a  juror,  in  viola- 

enred  by  the  jury  afterward  appearing  and  presenting  their  verdict 
in  open  conrt:  Farley  v.  People,  138  111.  97,  27  N.  E.  927.  Contra, 
State  V.  Hodges^  45  Kan.  889,  26  Pac  676. 

66  United  States  ▼.  Davis  (0.  C),  103  Fed.  457,  citing  anthorities, 
and  holding  that  the  omission  to  have  the  bailiffs  placed  in  chaise 
of  the  jnry,  specially  sworn,  on  the  trial  of  a  felony,  was  not  a 
gronnd  for  new  trial  in  the  federal  courts,  although  it  was  so  under 
the  practice  of  the  courts  of  the  state  where  the  trial  was  had. 

67  TuUis  V.  Lake  Erie  etc.  B.  Co.,  105  Fed.  554,  44  C.  C.  A.  597. 

68  Blyew  V.  Commonwealth,  12  Ky.  742,  15  8.  W.  856. 

69  Territory  v.  King,  6  Dak.  131,  50  N.  W.  623.  See,  also,  Edward 
Thompeon  Co.  v.  Qunderson,  9  S.  Dak.  42,  71  N.  W.  764.  Where  the 
jury  in  a  criminal  ease,  after  retiring,  were  taken  into  the  court- 
louse  yard,  by  reason  of  a  fire  in  the  courthouse,  and  there  mingled 
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times  appears  to  the  layman,  called  to  serve  on  a  jury,  pre- 
posterous that  he  is  not  permitted  to  obtain  the  truth  from  any 
and  every  available  source.  He  seldom  accredits  the  superior 
wisdom  of  counsel  in  these  matters^  or  understands  the  true 
policy  of  the  law. 

§  158.    Inspecting  premises. 

It  often  occurs  that  the  court  is  held  near  the  scene  of  a 
transaction  which  is  the  subject  of  litigation.  Under  statutes 
in  some  states  and  in  others  without  any  statutory  provision  on 
the  subject,  juries  are  often  permitted  to  visit  and  inspect  the 
locos  in  quo.  But  they  or  some  of  them  sometimes  institute 
an  examination  and  inspection  without  being  authorized  so  to 
do;  and  in  such  cases  new  trials  are  usually  granted,  unless 
the  absence  of  prejudicial  effect  be  shown,  which  is  usually 
difficult  Accordingly,  it  was  held  that  the  defendant  in  a 
criminal  prosecution  was  not  required  to  prove  that  he  was 
prejudiced  by  misconduct  of  a  juror  in  visiting  the  scene  of 
the  transaction  out  of  which  the  charge  originated  without  per- 
mission. It  was  enough  that  he  might  have  been  prejudiced, 
and  that  the  state  must  show  that  he  was  not  so  prejudiced.'''^ 
And  where  the  defendant's  attorney  in  a  civil  action  asked  that 
the  jury  be  permitted  to  view  premises  but  plaintiff's  attor- 
ney objected,  and  the  court  denied  the  request,  and  jurors 
viewed  the  premises  of  their  own  accord  without  knowledge  of 
court  or  parties,  it  was  held  to  entitle  the  defendant,  the  los- 
ing party,  to  a  new  trial.^*  So  where  the  location  of  objects 
and  nature  of  the  soil  of  the  premises  were  material,  and  a 
jnror,  without  consent  of  parties  or  of  the  court,  visited  the 
premises,  it  was  held  error,  warranting  a  new  trial. "^  And  it 
was  held  to  be  a  case  for  granting  a  new  trial  to  the  plaintiff 
when,  in  an  action  for  damages  for  injuries  caused  by  a  vicious 
dog,  the  jurors  went  on  the  premises  with  one  of  the  defend- 

71  State  V.  Vansciver,  7  N.  J.  268.  See,  also,  State  ▼.  Lucas,  147 
Mo.  670,  47  S.  W.  1067;  Stete  v.  Sopcr,  148  Mo.  217,  49  S.  W.  1007; 
State  V.  Favrc,  51  La.  Ann.  434,  25  South.  93;  State  v.  Webb,  20 
Wash,  500,  55  Pac.  935. 

72  Garrido  v.  Ladd  Watch  Case  Ck).,  17  B.  L  691,  24  Atl.  470. 
7S  State  V.  Vansciver,  7  N.  J.  L.  268. 
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Thich  had  been  fully  proven  and  demonstrated  in  court.''^ 
And  for  the  same  reason  it  was  held  not  to  constitute  receiying 
evidence  out  of  court  where  during  recess  some  of  the  jurors 
re-eijunined  the  hide  of  a  cow,  which  had  been  previously  used 
as  eridence  in  the  case  and  examined  by  court  and  counsel  in 
their  presence  and  by  them.®^ 

w  Titua  V.  State,  49  N.  J.  L.  36,  7  Atl.  621.    See,  also,  Spencer  ▼. 
State,  34  Ter.  Civ.  App.  238,  30  S.  W.  46,  32  S.  W.  690. 

w  Lennon  v.  Territory,  5  Okla.  685,  50  Pac.  172.  See,  also. 
People  V.  Tipton,  73  Cal.  405,  14  Pac.  894;  also  a  case  of  examining 
cow  horns  in  evidence,  not  amounting  to  misconduct.  In  People  v. 
Tipton,  the  facts  and  the  court 's  views  were  thus  stated  in  the  opinion; 
"It  appears  from  the  record  that  at  the  trial  the  prosecution  offered 
nt  evidence  the  horns  of  an  animal  claimed  by  the  witness  to  be 
the  horns  of  the  stolen  cow,  and  that,  during  the  recess  of  the 
court,  and  that  in  the  absence  of  the  judge  and  part  of  the  jurors, 
J.  T.  Gilbert,  one  of  the  jurors,  picked  up  and  examined  said  horns, 
keld  them  in  his  hands  for  some  time,  turned  them  over,  and  looked 
it  them,  his  conduct  is  assigned  as  a  cause  for  which  a  new  trial 
should  have  been  granted,  under  subdivision  2  of  section  1181  of  the 
Penal  Code,  which  provides  that  the  court  may  grant  a  new  trial 
'when  the  jury  has  received  any  evidence  out  of  court,  other  than 
that  resolting  from  a  view  of  the  premises.'  The  prosecuting  wit- 
Best  had  identified  the  horns  as  those  of  his  cow,  and  they  were  in 
evidence  as  such,  but  there  was  nothing  peculiar  about  them,  so  far 
u  appears,  and  their  identification  depended  ent  rely  upon  the 
freoeral  statement  by  the  witness  that  they  were  the  horns  of  the 
tow  he  had  lost.  Under  such  circumstances,  it  is  hard  to  discover 
bow  aa  examination  of  them  by  the  juror  amounted  to  evidence  in 
the  ease.  Evidence  is  that  which  tends  to  prove  or  disprove  any 
nutter  in  question,  or  infiuence  the  belief  respecting  it.  Viewed  by 
thenuelvefl^  the  horns  proved  nothing  except  their  existence  as  such, 
and  that  was  not  a  material  fact  in  the  case.  The  evidence  de- 
pended upon  the  credit  to  be  attached  to  the  statement  of  the  wit- 
■e«y  that  they  were  the  horns  of  his  cow,  and  that  statement  was 
aot  strengthened  by  an  examination  of  the  horns  by  the  juror.  Had 
the  witness  described  the  horns^  and  certain  peculiarities  possessed 
by  them,  and  then  presented  them  in  support  of  his  claim  that  they 
were  the  horns  of  his  animal,  it  might  at  least  be  plausibly  urged 
tliat  comparing  them  with  the  testimony  afforded  evidence,  but 
lothing  of  the  kind  was  attempted  so  far  as  appears  from  the 
record.  We  are  of  opinion  the  examination  made  by  the  juror  did 
not  amount  to  receiving  'evidence  out  of  court'  within  the  meaning 
of  the  statute."  From  this  it  is  apparent  that  a  distinction  should 
be  made  between  a  casual  examination  of  an  article  introduced 
New  Trial,  Vol.  1—18. 
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them,  apparently  to  test  the  truth  of  defendant's  statement^ 
was  reversible  error.®* 

§  161.    Independent  legal  researches  by  jurors. 

Whether  a  new  trial  should  be  granted  in  any  case  because 
of  legal  researches  undertaken  by  them  must  depend  upon  the 
question  of  potential  injury  which  is  pertinent  in  every  case 
of  misconduct  and  irregularity.  Much  depends  upon  what  they 
read  and  whether,  in  view  of  their  lack  of  discretion,  there 
ii  a  probability  that  confusion  was  created  in  their  minds  as  to 
the  rights  of  the  parties,  or  their  attention  was  diverted  from 
the  issue  upon  which  they  were  to  pass  and  fixed  upon  subjects 
foreign  to  such  issue.  In  other  words,  a  new  trial  should  not 
be  granted  for  this  cause  unless  the  showing  for  it  has  the  sup- 
port of  the  reasons  which  forbid  this  particular  species  of  mis- 
conduct.®* Nevertheless,  it  is  always  wrong  for  jurors  to  ex- 
amine law  books  with  a  view  to  determining  for  themselves  the 
law  of  the  case  before  them,  and  if  done  by  leave  of  the  court, 
or  if  the  books  are  furnished  them  by  the  court,  as  occurred  in 
one  case,  it  is  also  an  irregularity  of  the  court.  In  that  case 
the  appellate  court  clearly  pointed  out  the  evils  which  might 
lesidt  from  these  independent  investigations  by  juries  as  to 
the  law  of  cases,  saying :  "Everyone  familiar  with  the  practice 
of  the  law  and  the  administration  of  justice  in  our  courts 
knows  that  cases  not  infrequently  turn  on  nice  distinctions,  and 
that  the  most  simple  and  common  rules  are  difficult  of  ap- 
plication, and  that  it  often  requires  careful  study,  nice  discrim- 
iMtion,  and  a  well-instructed  mind- to  perceive  the  distinction 
on  which  the  decision  of  cases  depends.  Certainly  they  can- 
not be  apprehended  in  the  brief  time  allotted  to  the  deliberations 
of  the  juryroom.  Indeed,  we  know  of  no  method  that  could 
be  adopted  which  would  more  effectually  tend  to  confuse  the 
mindfi  of  jurors  and  to  mislead  them  in  the  proper  discharge . 
of  their  duty  than  to  permit  them  to  read  or  refer  to  law  books 
dnring  their  consultation,  for  the  purpose  of  ascertaining  the 
niles  of  law  which  were  applicable  to  the  cases  which  are  sub- 

tt  Forehand  v.  State,  51  Ark.  553,  11  S.  W.  766.    See,  also,  Mo- 
Coy  y.  State,  78  Ga.  490,  3  S.  E.  768. 
U  Merrill  ▼.  Nary,  10  AUen  (Mass.),  416. 
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finch  misconduct  as  anthorized  the  setting  aside  their  verdict.®^ 
Bnt  where,  in  a  prosecution  for  an  assault  with  intent  to  com- 
mit rape,  one  of  the  jurors  read  in  the  juryroom  during  the 
deliberations  the  provisions  of  the  code  on  that  subject,  and 
also  reaa  the  provisions  governing  motions  for  new  trials,  it 
vss  held  the  verdict  should  be  set  aside  and  a  new  trial 
granted.®^ 


§  182.    Eeceiving  papers  other  than  those  desig^ted  by  law — 
Kles  and  other  documents. 

One  of  the  most  objectionable  forms  of  misconduct  under 
this  head  is  where  extraneous  evidence  is  received  and  exam- 
ined in  the  form  of  documents  falling  into  the  hands  of  the 
jniy,  whether  by  inadvertence  or  design,  which  were  not  in- 
tended for  them  and  are  not  included  among  those  designated 
in  statutes  specifying  the  papers  that  may  be  taken  with  the 
jnry  when  they  retire  to  consider  of  the  verdict.  And  if  papers 
not  60  included  be  taken,  and  the  same  be  calculated  to  in- 
fluence their  minds,  in  favor  of  the  prevailing  party,  and  thus 
affect  the  verdict,  it  will  usually  entitle  the  losing  party  to  a 
new  triaL  Nor,  in  such  case,  is  it  necessary  for  him  to  show 
affirmatively  the  effect  which  the  consideration  of  such  papers 
had  upon  the  minds  of  the  jury.®®  Accordingly,  where,  in  an 
action  against  a  railroad  company  for  negligence  resulting  in 
the  death  of  an  engineer,  the  testimony  taken  at  the  inquest 
inadvertently  got  into  the  hands  of  the  jury,  was  taken  to 
their  room  and  read  by  them,  although  it  had  not  been  admit- 
ted in  evidence,  it  was  held  that,  as  its  nature  was  such  that 
it  might  have  influenced  the  jury  in  finding  a  verdict,  the  ver- 
dict was  properly  set  aside  and  a  new  trial  granted.®®    And 

ae  Bernhardt  v.  State,  82  Wis.  23,  51  N.  W.  1009. 

87  Harris  v.  State,  24  Neb.  803,  40  N.  W.  317. 

M  Kmidenier  v.  Shields,  77  Iowa,  504,  42  N.  W.  432.  In  this  case 
the  jury  compared  a  receipt  not  in  evidence,  but  which  purported  to 
be  in  the  handwriting  of  a  party,  but  which  was  not,  with  a  note 
in  evidence,  which  the  party  testified  he  had  signed,  and  thus  dis- 
credited his  testimony  and  found  against  him.  A  new  trial  was 
ordered. 

W  licLeod  V.  Humeston  etc.  By.  Co.,  71  Iowa,  138,  32  N.  W.  246. 
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a  reversal  and  new  trial  was  ordered  where  a  dying  declaration 
was  permitted  by  the  court  to  go  into  the  juryroom  for  the  in- 
vestigation of  the  jury.®®  In  this  case  the  court  said:  "Again, 
it  is  claimed  that  the  court  erred  in  allowing  the  dying,  declara- 
tion to  go  to  the  juryroom,  for  the  investigation  of  the  jury, 
over  the  objections  of  the  appellant.  We  think,  without  any 
question,  that  this  was  reversible  error.  The  statute  does  not 
permit  witnesses  or  depositions  to  go  to  the  juryroom,  and  for 
the  very  best  of  reasons.  And  certainly  the  dying  declaration 
is  in  substance  a  deposition  of  a  witness,  the  solemnity  of  the 
occasion  simply  taking  the  place  of  the  oath  which  is  ordi- 
narily administered  to  a  witness  who  subscribes  to  a  deposition. 
No  cases  are  cited  on  this  proposition,  but  we  think  that  it  so 
plainly  falls  within  the  ban  of  the  statute  and  the  law  that  the 
citation  of  authorities  is  unnecessary.*'  But  in  the  instance 
just  mentioned,  the  paper  contained  not  only  the  dying  declara- 
tion, which,  under  the  Washington  statute  it  was  within  the 
discretion  of  the  court  to  send  to  the  jury,  but  a  question  pro- 
pounded to  the  deceased  and  the  answer  thereto,  which  consti- 
tuted no  part  of  the  dying  declaration  proper.  In  the  subse- 
quent case  of  People  v.  Webster®^  the  main  dispute  was  as  to 
whether  a  bottle  containing  whisky  and  one  containing  can- 
tharides  and  other  drugs  were  covered  by  the  statute  desig- 
nating what  papers  and  exhibits  the  court  might  send  out  with 
the  jury,  and  the  court  held  that  they  were.  As  the  Washing- 
ton statute  on  the  subject  is  the  same  as  that  of  California 
and  several  other  states,  the  views  of  the  court  in  the  Webster 
case  are  here  inserted.  Reavis,  J.,  delivering  the  opinion,  said: 
''After  the  court  had  instructed  the  jury,  it  directed  that  the 
bottle  of  whisky,  the  bottle  of  cantharides,  and  that  of  saxeline 
or  vaseline,  might  be  taken  by  the  jury,  together  with  the  papers 
in  the  case.  Counsel  for  defendant  assign  this  as  error,  tmder 
section  6004  of  Ballinger's  Code.  This  section  directs  what 
may  be  taken  by  the  jury  to  their  consultation-room,  to  wit, 
the  pleadings  in  the  case,  all  papers  which  have  been  received 
as  evidence  on  the  trial,  except  depositions  and  copies  of  such 
parts  of  the  public  records  or  private  documents  given  in  evi- 

»o  state  y.  Moody,  18  Wash.  165,  176,  51  Pae.  356. 
01  21  Waah.  63,  71,  57  Pac.  361. 
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dence  as  ought  not,  in  the  opinion  of  the  court,  be  taken  from 
the  person  having  them  in  possiession.  But  the  objection  of 
OGnnsel  is  met  by  the  very  well-considered  case  of  Doctor  Jack 
T.  Territory,**  in  which  the  above  section,  which  has  been  the 
existing  law  of  the  state  and  territory  for  many  years,  is  con- 
strued. There  it  was  held  that  exhibits  properly  introduced 
i&  evidence,  and  explanatory  of  the  evidence  of  witnesses,  might 
be  taken  to  the  juryroom  [in  that  case,  which  was  a  conviction 
for  murder  in  the  first  degree,  a  hat  and  coat,  which  were  ex- 
hibits in  the  case,  were  taken  to  the  juryroom] ;  and  such  has 
been  the  practice  and  the  accepted  construction  of  this  section 
fiince  then/'  The  supreme  court  of  California  has  also  held 
that  the  sending  of  exhibits  to  the  juryroom  or  withholding 
them  is  within  the  discretion  of  the  court.  In  People  v. 
Cochran**  it  was  held  that  the  court,  at  the  trial,  had  properly 
denied  the  request  of  defendant's  counsel  to  let  the  jury,  upon 
retiring  for  deliberation,  take  with  them  a  diagram  which  had 
been  used  at  the  trial  of  the  cause,  in  the  examination  of  some 
of  the  witnesses.  Of  course,  a  diagram  so  used  is  not  an  ex- 
hibit, nor  one  of  the  ^'papers,''  as  the  term  is  used  in  the  stat- 
Tite,  all  of  which  the  court  explained.  But  the  court  took  occa- 
sion to  construe  the  California  statute.  Section  1137  of  the 
California  Penal  Code  provides  that  "upon  retiring  for  delib- 
eration the  jury  may  take  with  them  all  papers  which  have 
been  received  as  evidence  in  the  case,  except  depositions,  or 
copies  of  such  papers  as  ought  not,  in  the  opinion  of  the  court, 
to  be  taken  from  the  person  having  them  in  possession,''  etc. 
The  court  said:  "The  statute  is  not  mandatory.  It  directs 
the  court  to  allow  the  jury  to  tate  with  them  any  papers  re- 
cdved  as  evidence  which  may  be  of  service  to  them  in  making 
Tip  their  verdict,  but  none  can  be  taken  without  permission  of 
the  court  The  matter  is  therefore  left  to  the  soimd  discretion 
of  the  court,  and  its  action  is  not  revisable  unless  there  has 
been  an  abuse  of  discretion."  Whether  the  taking  or  sending 
of  the  indidment,  with  indorsements  thereon  showing  a  prior 
conviction,  will  entitle  a  defendant  to  a  new  trial,  seems  to  be 
unsettled.  In  view  of  the  unsettled  state  of  the  law  as  declared 
by  decisions,  it  may  be  well  to  state  the  view  of  a  federal  court 

•s  2  Wash.  Ter.  101,  3  Pac  832. 
ts  61  CaL  548. 
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of  high  character  on  this  question.  In  a  recent  case^  it  was 
held  that  the  fact  that,  on  the  retirement  of  the  jury  in  a 
criminal  case,  an  officer  of  the  court  handed  to  them  the  in- 
dictments upon  which  the  defendant  was  tried,  which  were 
taken  into  the  juryroom  with  the  other  papers  for  their  con- 
sideration, and  that,  indorsed  on  the  back  of  each  of  such  in- 
dictments, was  the  verdict  of  a  former  jury  finding  the  defend- 
ant guilty  as  charged  therein,  was  such  a  violation  of  the  rights 
of  the  defendant  as  to  entitle  him  to  a  new  trial.  And  the 
opinion  also  declared  that  it  was  not  incumbent  on  the  defend- 
ant to  show  that  such  indorsements  were  actually  read  by  the 
jurors  or  any  of  them. 

§  163.    Doouments  and  writingB  from  outside  sources. 

Equally  objectionable,  and  likewise  ground  for  a  new  trial, 
if  equally  calculated  to  influence  the  verdict,  with  papers  used 
in  court  but  not  put  in  evidence,  are  papers  from  outside 
sources,  coming  into  the  hands  of  the  jury  during  their  consid- 
eration of  the  case,  whether  before  or  after  their  final  retire- 
ment. Thus,  when  in  an  action  to  recover  a  penalty  for  ob- 
structing a  public  highway,  the  jury  used  a  map  of  the  county 
in  which  such  highway  was  situated,  such  map  not  having  been 
put  in  evidence,  it  was  held  such  prejudicial  conduct  on  their 
part  as  entitled  the  losing  party  to  a  new  trial.**  And  where, 
in  a  prosecution  for  libel,  the  jury  got  possession  of  a  pamphlet 
containing  the  alleged  libel  and  read  portions  thereof  not  ad- 
mitted in  evidence,  it  was  held  that  they  had  "received  eridence 
out  of  court,'*  and  a  new  trial  should  be  granted.**    It  ap- 

»4  Ogden  V.  United  States    (C.  C.  A.),  112  Fed.  523. 

95  State  V.  Hartman,  46  Wis.  248,  50  N.  W.  193. 

96  People  V.  Thornton,  74  Cal.  482,  16  Pac.  244.  The  court  in 
reversing  the  judgment  and  ordering  a  new  trial,  said:  "The  charge 
of  libel  is  based  upon  a  single  paragraph  embracing  two  or  three 
lines  only  of  the  pamphlet,  which  consists  of  many  pages  of  libelous 
matter.  It  is  stated  in  one  of  the  affidavits  used  on  the  motion  for 
a  new  trial  that  one  of  defendant's  counsel,  in  his  argument  to 
the  jury,  read  some  portions  of  the  pamphlet.  How  much  of  what 
portions  is  not  stated.  The  pamphlet  was  received  in  evidence  as  a 
whole,  while  parts  of  it  only  were  read  in  the  presence  of  the -jury 
before  thej  retired.  If  the  portions  read  in  the  presence  of  the 
jury,  after  they  had  retired,  were  not  read  in  their  presence,  before 
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pears  that  if  a  paper  or  writing  so  introduced  to  the  jury  be 
not  produced  when  the  question  is  brought  up  for  review  on 
motion  for  new  trial,  and  the  character  of  its  contents  then 
shown  to  have  been  harmless,  there  will  arise  a  presumption 
that  it  was  of  a  prejudicial  character,  so  that  the  losing  party 
will  be  entitled  to  a  new  trial  without  proof  as  to  its  contents. 
In  State  v.  McCormick,*^  the  facts,  the  question  before  the 
court,  and  the  supreme  court's  view  of  the  law  all  appear  in 
the  following  quotation  from  the  opinion :  "A  number  of  ques- 
tions have  been  presented  upon  the  appeal,  which  will  not  be 
considered,  as  they  are  not  likely  to  arise  upon  a  retrial,  and 
the  cause  must  be  reversed  upon  the  fourth  error  assigned.  It 
i£  based  upon  the  following  facts :  After  the  jury  had  retired 
to  consider  the  case,  the  court  authorized  two  letters  and  a 
paper  to  be  delivered  to  certain  of  the  jurors.  This  matter 
was  presented  in  a  motion  for  a  new  trial,  whereupon  the  court 
made  the  following  statement,  which  is  incorporated  in  the 
record:  TTesterday,  during  the  noon  recess  and  just  before  court 
convened,  the  bailiff,  Mr.  Aubin,  handed  me  two  letters  ad- 
dressed to  two  of  the  jurors  then  serving  upon  the  jury  in 
this  case,  and  wanted  my  permission  to  deliver  such  letters  to 
the  jurors  addressed,  and  also  at  the  same  time  a  newspaper. 
After  examining  the  letters  and  seeing  that  they  were  both 
from  a  considerable  distance  from  Stevens  county,  and  had  been 
in  transit  for  several  days,  said  bailiff  was  permitted  to  deliver 
the  letters  to  the  jurors  addressed,  and,  examining  the  paper 
and  seeing  that  it  contained  nothing  relative  to  this  cause,  per- 
mitted it  to  be  delivered  to  the  juror.'  The  matter  was  not 
submitted  to  the  defendant  for  his  permission,  and  we  think  it 

th^  retired,  we  tbink  they  may  have  received  evidence  out  of 
court,  aa  the  paragraph  upon  which  the  eharge  of  libel  is  based 
ii  one  of  the  mildeet  of  an  innumerable  number  of  libels  contained 
in  the  pamphlet.  No  part  of  it  could  be  read  without  reading  a 
libel  of  a  very  damaging  character.  The  propriety  of  permitting 
the  jury  on  retiring  for  deliberation  to  take  with  them  said  pam- 
pUet  was  not  considered  by  the  court  or  counsel.  The  jury  did  not 
take  it  with  them.  They  found  it  after  they  had  retired.  B7  listen- 
ing to  the  reading  of  it,  we  think  they  must  have  received  evidence 
out  of  court,  which,  on  retiring  for  deliberation,  they  did  not  take 
with  them.  That,  in  our  opinion,  entitles  the  defendants  to  a  new 
trial" 
•T  20  Wash.  94,  96,  54  Pac.  764. 
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was  error  for  the  court  to  send  the  letters  in  question  to  the 
jurors  for  whom  they  were  intended.  It  is  the  intention  of  the 
law  that  jurors  in  all  actions  shall  be  most  carefully  guarded 
from  outside  influences;  and^  while  it  is  probably  true,  in  this 
case,  that  the  documents  sent  in  did  not  influence  them  in  ar- 
riving at  their  verdict,  it  is  possible  that  they  did  so.  It  is  cer- 
tainly conceivable  that  the  envelopes  containing  the  letters 
might  have  been  opened  and  communications  to  the  jury  in- 
serted therein,  and  the  envelopes  again  sealed  in  such  a  manner 
ae  to  escape  detection.  There  is  no  claim  that  the  court  opened 
or  examined  the  letters.  It  is  not  necessary  to  establish  that 
the  letters  did  contain  anything  damaging  to  the  defendant. 
The  opportunity  was  given,  and  the  fact  that  they  might  have 
contained  something  of  the  kind  is  sufficient.'*  In  Territory 
V.  Doyle®®  it  was  held  that  the  trial  court  had  discretion,  in 
the  absence  of  a  statutory  prohibition,  to  permit  the  jury  to 
take  a  memorandum-book  containing  a  diary  and  a  table  of  dis- 
tances between  certain  points,  which  had  been  found  on  the 
person  of  a  defendant  prosecuted  for  grand  larceny.  In  all 
such  instances  the  party  complaining  must  show,  on  motion 
for  new  trial,  that  he  and  his  counsel  were  ignorant  of  the  fact 
until  after  the  trial.  If  either  of  them  have  knowledge  of 
such  fact  before  the  return  of  the  verdict,  it  must  be  promptly 
called  to  the  attention  of  the  court,  since  any  prejudicial  effect 
may  be  usually  prevented  or  removed  by  an  instruction  or  cau- 
tion given  by  the  court,  and  thus  a  new  trial  obviated.** 

§  164.    Oral    communications    from    outside    souioes — From 
parties  and  oounsel. 

Where  communications  have  been  intentionally  transmitted 
to  the  jury  from  the  prevailing  party,  or  his  counsel,  or  from 
his  other  agents,  or  from  those  standing  in  privity  or  close  re- 
lation with  him,  if  such  communications,  upon  being  proven, 
appear  to  have  been  calculated  to  prejudice  the  minds  of  the 
jury,  a  new  trial  will  be  granted,  without  a  showing  of  actual 
prejudice,**®  and  circumstances  may  warrant  a  new  trial  in 

DS  7  Mont.  245,  U  Pac.  671. 

99  Barnes  v.  Commonwealth,  101  Ky.  556,  41  S.  W.  772. 

100  BriggB  V.  Kowley,  7  Ohio  N.  P.  651.  See,  also,  Hofifman  ▼. 
Gallup,  55  Me.  565,  where  a  juror  requested  and  obtained  from  the 
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the  absence  of  a  showing  of  what  passed  between  a  party  inter- 
ested in  the  litigation  and  the  jury ;  for  instance,  where  the  de- 
fendant, the  sheriff,  upon  being  requested  by  the  court  to  ascer- 
tain when  the  jury  would  probably  agree,  mingled  and  con- 
versed with  them.*®*  In  People  v.  Dunne*^  it  was  held  that 
the  fact  that  during  the  trial  one  of  the  jurors  engaged  in  close 
and  earnest  conversation  with  the  prosecuting  witness  did  not 
of  itself  warrant  the  ordering  a  new  trial,  or  raise  a  presump- 
tion that  the  juror  was  thereby  improperly  influenced.  But 
Sharpstein,  J.,  delivering  the  opinion,  remarked  that  such  con- 
duct was  "inexcusable/*  No  authorities  were  cited,  and  the  de- 
cision is  not  in  harmony  with  the  great  weight  of  authority. 
In  People  v.  Phelan*®*  the  jury  were  permitted  to  separate 
during  the  trial,  in  the  exercise  of  the  court's  discretionary 
power;  and,  during  one  of  such  separations,  one  of  the  jurors 
conversed  with  a  brother  of  the  deceased,  the  nature  and  sub- 
ject of  the  conversation  not  appearing.  The  trial  court  denied 
the  motion  for  new  trials  based  upon  this  and  other  grounds. 
Beatty,  C-  J.,  delivering  the  opinion  on  the  appeal,  said:  "We 
cannot  say  that  this  ruling  was  error  calling  for  a  reversal  of 
tiie  judgment,  although  we  do  think  it  would  have  been  a  wise 
exercise  of  the  discretion  of  the  court  to  investigate  fully  these 
charges  of  misconduct.  It  was  not  legal  misconduct  in  a  juror 
to  engage  in  conversation  with  a  brother  of  the  deceased  upon 
a  subject  disconnected  with  the  case  on  trial,  but  it  was  a  grave 
impropriety,  exposing  the  juror  to  suspicion  and  reflecting  upon 
the  administration  of  the  law.  It  is  not  going  too  far  to  say 
that  his  conduct  called  for  explanation.    But  this  was  a  matter 

defendant,  a  pamphlet,  not  in  evidence  which  contained  the  evidence 
introduced  at  a  previona  trial  of  the  same  suit:  Olson  v.  Meador,  40 
Iowa,  663,  where  a  juror  after  the  elose  of  the  argument  asked 
plaintiff's  counsel  a  question,  as  to  the  law  of  the  case,  which  the 
latter   answered.- 

101  Peterson  v.  Siglinger,  3  S.  Dak.  255,  52  N.  W.  1062.  See,  also, 
Shaw  V.  State,  83  Ga.  92,  9  S.  £.  768,  where  the  bailiff,  during  an 
adjournment,  took  the  jury  to  a  prayer  meeting,  conducted  by  the 
prosecuting  witness,  and  it  was  held  that,  although  no  one  spoke  to 
them  while  there,  the  verdict  must  be  set  aside,  and  a  new  trial 
granted. 

102  80  Cal.  34,  36,  21  Pac.  1130. 
108  123  CaL  551,  567,  56  Pac.  424 
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resting  in  the  discretion  of  the  trial  courts  and^  since  it  does 
not  appear  that  the  conversation  related  to  the  case  on  trials  we 
cannot  hold  that  there  was  abuse  of  discretion/'  In  this  case 
there  was  no  legal  reason  for  reversal  on  this  ground.  The 
conversation  was  between  the  juror  and  a  brother  of  the  de- 
ceased^ but  it  does  not  appear  that  he  was  the  prosecuting  wit- 
ness. It  is  evident,  from  the  language  of  the  court,  that  if 
such  legal  grounds  had  existed  the  judgment  would  have  been 
reversed  and  a  new  trial  ordered. 

§  165.  Oral  oommunioations  from  outside  sources — ^From 
others  than  parties — ^When  harmless. 
A  different  rule  applies  to  merely  oral  communications  trans- 
mitted to  the  jury  from  outside,  and  presumably  disinterested 
sources,  from  tiiat  applicable  where  documents  and  writings  are 
transmitted,  or  intercourse  is  had,  between  parties,  or  those  in- 
terested with,  or  standing  in  close  relation  to  them,  and  the 
jury.  A  verdict  will  not  usually  be  set  aside  because  of  such 
outside  oral  communications  unless  the  nature  thereof  be  shown 
and  appear  calculated  to  prejudice  the  rights  of  the  complain- 
ing party.*^  Accordingly,  it  was  held  that  the  conversation 
of  a  juror,  pending  the  jury's  deliberations,  with  a  person  not 
a  juror,  must  be  such  as  was  calculated  to  impress  upon  the 
mind  of  the  juror  the  case  under  consideration  in  a  different 
aspect  from  the  one  made  by  hearing  the  evidence,  or  of  such 
nature  as  would  work  harm  to  the  party  on  trial;  otherwise 
such  conversation  was  no  ground  for  a  new  trial.*^**  And  mere 
casual,  open  conversation  between  a  juror  and  the  bailiff  was 
considered  of  no  importance.*®^    So,  where  the  jury,  by  sane- 

104  McCash  V.  City  of  Burlington,  72  Iowa,  26,  33  N.  W.  346;  Caa- 
well  V.  Pitcher  (Me.),  10  AtL  453.  The  fact  that  a  juror  was  per- 
mitted to  telephone  instructions  to  his  place  of  business,  held,  not 
without  further  showing,  ground  for  new  trial:  West  Chicago  St.  By. 
Co.  V.  Lundahl,  183  ni.  284,  55  N.  E.  667. 

105  Nance  v.  State,  21  Tex.  Appi.  457,  1  S.  W.  448. 

106  Beals  v.  Cone,  27  Colo.  473,  83  Anu  St.  Bep.  92,  62  Pac  948. 
For  other  instances  of  unimportant  or  harmless  conversations,  see 
State  V.  Bobinson,  106  Tenn.  204,  61  S.  W.  65;  State  v.  Kyne,  10 
Kan.  App.  277,  62  Pac.  728.  In  both  these  eases  the  judge  was 
arranging  to  prevent  the  jury  being  tampered  with.  See,  also.  State 
V.  Crane,  110  N.  C.  1530,  15  S.  E.  231  j  King  v. -State,  91  Tenn.  617, 
20  S.  W.  169. 
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tion  of  the  court  and  consent  of  the  defendant^  attended  church 
in  a  body,  it  uras  held  that  defendant  could  not  urge  as  ground 
for  new  trial  that  the  sermon  was  of  such  character  as  to  preju- 
dice him^  it  appearing  to  have  been  an  ordinary  emanation 
from  a  Christian  pulpit.*^  On  the  same  principle,  the  at- 
tendance of  the  jury  upon  a  theatrical  performance  before  in- 
troduction of  evidence  was  begun  was  held  to  be  no  ground  for 
new  trial.*^^  And,  where  a  juror  stopped  at  a  store  and  or- 
dered goods  sent  to  his  residence,  it  was  held  no  ground  for 
new  trial  without  a  further  showing.  *^^  Nor  was  the  sending 
a  sworn  interpreter  into  the  juryroom  to  interpret  between 
jnrors  who  spoke  Spanish  and  others  English  any  ground  for 
a  new  trial,  unless  defendant  showed  prejudice.**^  And,  in 
order  that  the  mere  prejudice  of  the  sheriff  in  charge  of  the 
jury  may  avail  a  party  seeking  a  new  trial,  it  must  be  shown 
that  he  manifested  prejudice  by  some  word  or  act  prejudicial 
to  that  party.*^^ 


§  186.    Same— Prejudicial. 

But  where  communications  have  taken  place,  which  are  cal- 
culated either  by  reason  of  their  character  alone,  or  in  con- 
nection with  the  attendant  circumstances  to  prejudice  the  jury 
against  the  losing  party,  a  new  trial  usually  is  granted.  Ac- 
cordingly, where  after  acts  of  flagrant  misconduct  on  the  part 
of  four  of  the  jurors,  in  visiting  a  material  witness  for  def end- 
anty  in  a  murder  case,  and  after  a  severe  reprimand  by  the 
court,  which  was  published  in  the  newspapers,  the  sheriff  told 
the  jury  that  if  a  disagreement  was  brought  about  by  those 
of  thdr  number  guilty  of  the  misconduct,  "there  will  be  hell 
to  pay,''  it  was  held  that  a  conviction  should  be  set  aside, 
since  the  only  way  the  jury  could  free  themselves  from  sus- 
picion was  by  a  conviction.*-^    And  it  was  held  the   ver- 

lOT    state  ▼.  Pancoast,  5  N.  Dak.  616,  67  N.  W.  1052. 
108  Moore  v.  People,  26  Colo.  213,  57  Pac.  857. 
lOft  SUto  V.  Church,  6  S.  Dak.  89,  60  N.  W.  143. 

110  Thomason  v.  Territory,  4  N.  Mez.  150,  13  Pac.  223. 

111  State  v.  Bush,  95  Mo.  199,  8  S.  W.  221. 

112  People  V.  Mitchell,  100  Gal.  328,  34  Pac.  698.  Several  eircum* 
oUnces  and  eonfldderations,  besides  the  mere  words  of  the  sheritf, 
iaflueneed  the  deeioion  of  reversal  in  this  case.    The  court  said  (in 
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diet  should  be  set  aside  and  a  new  trial  granted  where  some 
of  the  jurors,  at  their  boarding-house,  heard  the  merits 
of  the  cause  discussed,  and  one  of  them,  on  at  least  one 
occasion,  joined  in  the  discussion,  and  expressed  an  opin- 
ion on  a  vital  point  of  the  case,***  so  where  the  jury  view- 
ing the  scene  of  the  crime  interrogated  a  passer-by  as  to  the 
identity  of  a  house,  whose  d'stance  from  the  scene  of  the  crime 
was  material,  thus  eliciting  other  evidence  than  that  offered  oil 
the  trial,  a  new  trial  was  ordered.***  In  another  case  it  was 
held  that  the  delivery  to  a  jury,  after  it  had  retired,  by  the 
sheriff  in  charge  of  them,  of  a  written  paper  prepared  by  him, 
end  containing  extracts  from  the  code  relating  to  the  law  of  the 

part):  "That  four  of  the  jurors  should  have  visited  this  place  in- 
dicates a  lack  of  that  high  appreciation  of  the  duties  and  respon- 
sibilities of  jurors  essential  to  the  purity  of  the  jury  system,  is 
quite  apparent.  That  one,  at  least,  if  not  two  of  them  should  have 
repeatedly  visited  such  a  place  under  such  circumstances,  and  there 
conversed  in  reference  to  the  case  on  trial,  a  case  which  involved  the 
life  and  liberty  of  a  man  whose  home  was  there,  the  place  around 
which  clustered  many  of  the  prominent  actors  and  acts  in  the  case, 
furnishes  indubitable  proof  either  of  a  willingness  to  do  wrong,  or, 
what  is  more  probable,  an  entire  lack  of  any  adequate  conception 
of  the  position  which,  as  jurors,  they  occupied.  It  may  appear  at 
first  blush  that  the  friend  and  witness  of  defendant,  having  been 
largely  instrumental  in  bringing  about  the  condition  of  which  he 
complains,  it  cannot  be  presumed  that  he  was  injured  thereby,  and 
that  to  yield  to  his  plaint  will  result  in  incouraging  other  men 
charged  with  crime  to  resort  to  like  practices.  This  is  but  a  sur- 
face view  of  the  case,  and,  when  we  go  deeper,  we  find  that  the 
jurors  in  question  had  compromised  themselves;  that  their  posi- 
tion had  been  exposed;  that  the  public  was  watching  them  with 
a  suspicious  eye,  and  that  henceforth  they  could  only  allay  that 
suspicion;  and  vindicate  themselves  from  it  by  convicting  the  de- 
fendant. Their  freedom  of  action  was  foreclosed.  Amid  all  the 
notoriety  given  to  their  conduct '  there  can  be  no  reasonable  doubt 
but  that  the  jurors  understood  fully  the  unfortunate  position  in 
which  they  were  placed,  and  the  temptation  to  escape  by  the  most 
practicable  mode,  viz.,  by  convicting  the  defendant,  was  too  strong  a 
one  to  be  reasonably  resisted  by  such  men  under  such  circumstances. 
It  is  plain  that  all  this  tended  to  the  injuxy  of  the  defendant,  and 
a  verdict  rendered  under  such  circumstances  should  not  be  upheld.'' 

118  Campbell  v.  Chase  Granite  Co.,  92  Me.  90,  42  Atl.  228. 

114  State  V.  Perry,  121  N.  C.  533,  61  Am.  St.  Bep.  683,  27  a  E. 
997. 
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offense  charged,  and  the  examination  of  this  paper  by  the  ju- 
roTSy  was  cause  for  a  new  trial,  although  the  verdict  finally  ren- 
dered might  have  been  agreed  upon  in  the  juryroom  by  all  i;he  ju- 
rors before  this  paper  was  received  or  read  by  them.***^  And  it  is 
raflficient  reason  for  setting  aside  a  verdict  for  a  person  other 
than  a  juror  to  sleep  in  the  juryroom  with  the  jury  pending 
the  trial,  and  make  statements  to  one  or  more  of  them  reflect- 
ing on  the  character  of  the  party  against  whom  the  verdict 
▼as  subsequently  rendered.***  Sometimes  it  is  not  necessary 
to  show  that  any  particular  person  conversed  with  the  jury,  it 
being  sufficient  that  they  were  subjected  to  general  comment  on 
the  merits  of  the  case  in  a  promiscuous  assemblage.  Accord- 
ingly it  was  held  that  the  fact  that  after  the  cause  was  submitted 
to  the  jury  some  of  the  jurors  were  allowed  to  stand  on  the  court- 
honse  porch,  where  they  could  hear  citizens  discussing  the 
merits  of  the  case,  and  insisting  on  defendant's  guilt,  was 
ground  for  setting  aside  a  verdict  of  guilty  and  granting  a  new 
trial."^ 

§  167.  When  prejudicial  communications  presumed  from  im- 
proper aasociation  without  more  appearing. 
And  in  some  instances  new  trials  have  been  granted  by  rea- 
son of  extreme  impropriety  in  the  conduct  of  the  jury,  or  of  per- 
sons in  charge  of  them.  Whereby  they  were  brought  into  con- 
tact with  outsiders  and  thus  afforded  an  opportunity  to  hold 
prejudicial  communication  about  the  case,  without  proof  of  any- 
thing having  been  in  fact  said  or  communicated.  Thus  it  was 
held  sufSdent  reason  for  setting  aside  the  verdict  and  ordering 

115  Cooper  ▼.  State,  101  Ga.  783,  29  S.  E.  22.  See,  also,  Wilkin- 
mh  y.  State,  78  Miss.  356,  29  South.  170,  where  it  appeared  that  after 
the  jury  had  deliberated  for  an  hour,  a  juror  asked  the  bailiff  the 
difference  between  burg^lary  and  larceny  and  between  burglary  and 
petit  larceny,  and  the  bailiff  answered  that  he  would  send  the  pris- 
oner to  the  penitentiary,  and  the  others  to  the  county  farm,  where- 
upon a  verdict  of  guilty  was  immediately  returned  for  the  latter 
offense.  New  trial  was  ordered.  Also,  Hogan  v.  State  (Tex.  Civ- 
App.),  28  S.  W.  949,  where  new  trial  was  granted  for  improper  com- 
mnnication  from  the  sheriff  in  charge  to  the  jury. 

lie  Welch  V.  Tavemer,  78  Iowa,   207,  42  N.  W.  650. 

iiT  Yaughan  v.  State,  57  Ark.  1,  20  S.  W.  588. 
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a  new  trial,  where  a  bailiff  remained  in  a  room  with  the  jury 
while  they  were  considering  the  verdict,  nothing  more  appear^ 
ing.**^  So  where,  during  their  deliberations,  the  jury  occu* 
pied  the  courtroom,  and  nine  persons  connected  with  the  court, 
two  of  whom  testified  for  the  state,  remained  therein,  the  con- 
viction was  set  aside,  although  it  did  not  appear  that  any  of 
such  persons  spoke  to  the  jurors,  except  the  clerk,  who  asked 
them  if  they  were  likely  to  agree  on  a  verdict.**® 

§  168.  Oral  statements  by  jurors  to  fellow-jurors — General 
view. 
It  frequently  occurs  that  jurors  interchange  knowledge  ac- 
quired prior  to  and  during  the  trial.  It  of tener  occurs  than  is 
evidenced  by  judicial  records  on  motions  for  new  trial  or  other- 
wise. Probably  few  cases  are  tried  by  juries  of  the  vicinage — as 
the  law  requires  they  shall  be,  unless  the  venue  is  changed — that 
all  the  jurors  are  without  personal  knowledge  of  some  vital 
phase  of  the  litigation,  however  free  from  bias  when  sworn,  and 
however  conscientiously  they  may  have  answered  upon  voir  dire 
examination.  And  it  would  be  placing  too  great  a  stress  upon 
credulity  and  exacting  too  much  of  natural  inclination  to  be- 
lieve that  in  more  than  one-half  such  instances  jurors  thus 
possessing  personal  knowledge,  refrain  at  all  stages  of  the  trial 
from  imparting  it  to  one  or  more  of  their  fellows,  admonitions 
and  oaths  to  the  contrary,  notwithstanding.  Only  a  hasty  ex- 
amination of  the  Texas  decisions  under  the  head  of  new  trials  is 
required  to  convince  one  of  this  weakness  of  the  average  juror. 
In  that  state,  the  affidavits  of  jurors  are  received  to  prove  as 
well  as  to  disprove  misconduct.  It  is  undoubtedly  due  to  the 
general  prevalence  of  the  rule  excluding  the  affidavits  of  jurors, 
when  sought  to  be  used  to  impeach  their  verdicts,  that  so  few- 
cases  of  this  particular  species  of  misconduct  have  reached  the 
appellate  courts.  It  does  not  necessarily  follow  that  they  arc 
by  reason  of  possessing  such  knowledge,  less  fair  or  less  im- 
partial, or  that  others  to  whom  they  impart  it  are  less  so, 
Nevertheless  its  communication  to  fellow-jurors  constitutes  yery 
serious  misconduct,  and  a  very  strong  plea  for  a  new  trial  when 

lis  Gandy  v.  State,  24  Neb.  716,  40  N.  W.  302. 

119  Tarkington  v.  State,  72  Miss.  731,  17  South.  168. 
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shovn  on  the  motion^  if  the  matter  so  communicated  be  ma- 
terial to  the  issue^  especially  if  the  evidence  be  almost  evenly 
haUnced*  In  determining  the  question  whether  statements 
made  by  a  juror  to  fellow-jurors  should  entitle  the  losing  party 
to  a  new  trial,  the  supreme  court  of  Louisiana  proposed  as  a  test 
the  question  whether  the  juror  making  the  statement  was,  with 
the  knowledge  possessed  by  him,  a  fit  and  proper  person  to 
Eene  on  the  jury.^®  It  would  be  difficult  to  find  fault  with 
this  test  But  in  many  instances  other  tests  have  been  applied. 
It  is,  perhaps,  more  proper  to  say,  other  reasons  have  been 
Bought  for  the  particular  decisions  rendered.  Thus  in  Booby 
T.  State,***  the  defendant  was  on  trial  for  receiving  stolen  goods. 
After  the  jury  had  retired  to  their  room,  one  of  them  stated  to 
the  rest  that  the  defendant  had  stolen  a  hog  in  the  county  and 
made  other  statements  on  information.  The  judgment  of  con- 
viction was  reversed,  and  a  new  trial  ordered.  In  course  of  the 
opinion,  the  court  said:  "What  the  juror  knew  of  the  defend- 
ant ought  to  have  been  proposed,  and  offered  in  court,  and  if 
admissible,  there  rendered.  The  contrary  course  that  has  taken 
place  in  this  cause,  is  directly  against  and  repugnant  to  the 
constitution  of  this  state,  which  says:  *That,  in  all  criminal 
prosecutions,  the  reused  hath  a  right  to  be  heard  by  himself, 
and  his  counsel,  and  to  meet  the  witnesses  face  to  face.' '' 

§  168.    Same — ^Illnstrations. 

Although  the  sworn  secrecy  of  the  juryroom  and  the  almost 
wuTersal  exclusion  of  the  affidavits  of  jurors  to  incriminate 
themselves  or  their  fellows  is  an  almost  insuperable  obstacle  to 
the  procurement  of  satisfactory  proof  of  this  species  of  receiv- 
ing evidence  out  of  court,  the  reported  cases  show  the  extreme 
disfavor  with  which  courts  have  looked  upon  it,  in  the  cases  com- 
ing before  them.  And  it  may  be  stated  as  a  general  rule  that 
where  a  juror  states  to  his  fellow-jurors  any  material  fact  with- 
in his  own  knowledge,  without  being  regularly  sworn  and  ex- 

«o  State  V.  Cook,  S2  La.  Ann.  114,  26  South.  751. 

1*1  4  Yerg.  (Tenn.)  111.  To  same  effect,  Wood  Biver  Bank  ▼• 
^ge,  36  Neb.  708,  55  N.  W.  234.  See,  also,  Truman  v.  Bishop, 
W  Iowa,  697,  50  N.  W.  278;  Brusmitz  v.  Navigation  Co.,  64  Hun, 
262, 19  N.  Y.  Supp.  75;  Garside  v.  Watch  Case  Co.,  17  E.  L  691,  24 
AtL  470. 

New  Trial,  VoL  1-19 
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amined  as  a  witness,  a  new  trial  should  be  granted.***  It  is 
cause  for  setting  aside  the  verdict  and  granting  a  new  trial  for 
a  juror  to  relate  other  crimes  which  the  defendant  in  a  crim- 
inal case  has  committed  within  his  knowledge;  ***  or  of  which 
he  has  been  convicted;  ***  or  that  he  is  a  person  of  bad  char- 
acter, his  character. not  having  been  put  in  issue;  ***  or  to  com- 

122  See  Richards  ▼.  State,  36  Neb.  17,  63  N.  W.  1027;  State  v. 
Woods,  49  Kan.  237,  30  Pac.  520;  State  v.  Beam,  1  Kan.  App.  688, 
42  Pac  394;  Buessing  v.  State  (Tex.  Gr.  App.),  63  S.  W.  318,  where 
in  addition  to  making  statements  from  personal  knowledge,  plats 
were  drawn  from  such  personal  knowledge:  Wilberding  v.  Dubuque 
(City  of),  111  Iowa,  484,  82  N.  W.  957;  Bohn  v.  Chicago  etc  Bj.  Co. 
(Iowa),  78  N.  W.  200. 

128  Mitchell  V.  State,  36  Tex.  Cr.  App.  278,  33  S.  W.  367,  36  S.  W. 
456;  Holmes  v.  State,  38  Tex.  Cr.  App.  370,  42  S.  W.  996;  Bjan 
V.  State  (Tenn.),  35  S.  W.  930.  And  it  was  held  that  a  recital 
by  a  juror  of  another  case  within  his  knowledge,  and  an  argument 
therefrom  that  defendant  was  guilty,  warranted  a  new  trial:  Barnes 
V.  State  (Tex.  Cr.  App.),  65  S.  W.  922.  It  would  seem  that  this  was 
legitimate  lines  of  argument  to  which  a  juror  should  be  permitted 
to  resort. 

124  Darter  v.  State,  39  Tex.  Cr.  App.  40,  44  S.  W.  850;  Yflaguirre 
▼.  State  (Tex.  Cr.  App.),  58  S.  W.  1005;  Hardinan  v.  State  (Tex- 
Or.  App.),  53  S.  W.  121;  State  v.  McCormick,  57  Kan.  440,  57  Am. 
St.  Bep.  341,  46  Pac  777. 

1V6  State  ▼.  Parker,  25  Wash.  405,  65  Pac  776.  In  Morton  v. 
State,  1  Lea  (Tenn.),  498,  499,  the  court  said:  "It  appears  that 
while  the  jury  was  considering  its  verdict  one  of  the  jurors  stated 
to  his  fellows  'that  the  prisoner  had  heretofore  stolen  sheep,  money, 
and  other  things  from  his  father.'  Such  conduct  on  the  part  of  a 
juror  is  quite  reprehensible,  and  will  always  prejudice  the  ac- 
cused. Courts  should  distinctly  charge  juries  in  criminal  cases  that 
they  must  look  alone  to  the  testimony  adduced  in  the  evidence  be- 
fore them  on  the  trial,  and  should  not  permit  one  of  their  num- 
ber to  communicate  to  them  any  fact  in  his  knowledge  not  deposed 
to  in  court.  Arrest  the  judgment  and  remand  the  prisoner."  In 
Atchison  etc  B.  B.  Co.  v.  Bayes,  42  Kan.  609,  611,  22  Pac  741, 
the  court  said:  "The  alleged  misconduct  of  Hutchinson  is  spe- 
cifically set  forth  in  the  motion.  Upon  the  hearing  of  the  motion 
two  of  the  jurors,  M.  A.  Ebaugh  and  W.  J.  Iliff,  were  examined  as 
witnesses.  Ebaugh  testified,  among  other  things,  that  during  the 
deliberations  of  the  jury,  Hutchinson  stated  to  the  other  members 
of  the  jury  that  some  of  his  (Hutchinson's)  hedge  had  been  burned 
in  the  same  manner  as  the  plaintiff's  hedge,  by  the  same  company, 
and  that  the  company  had  paid  him  one  dollar  and  fifty  cents  a 
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ment  upon  his  failure  to  testify  in  his  own  behalf,  drawing  in- 
ferences unfavorable  to  him.^^^  And  a  new  trial  was  granted 
vhere  a  juror  informed  his  fellow-jurors  that  the  defendant 
was  equally  guilty  with  a  codefendant  (who  had  confessed) 
because  both  were  members  of  a  certain  "tough  gang/'  **^ 
Jurors  also  exceed  their  proper  limitations  by  making  stato- 
moits  of  matters  and  transactions  within  their  own  knowledge 
reflecting  upon  the  character  and  veracity  of  witnesses.*^*  And 
ledtals  by  jurors  of  personal  dealings  with  parties  to  the  liti- 
gation commendatory  or  condemnatory  if  prejudicial  in  ten- 
dency to  the  losing  party,  warrant  a  new  trial. **•  And  though, 
in  a  criminal  case  the  prejudicial  statement  is  not  made  imtil 
after  the  defendant's  guilt  is  agreed  upon,  yet  if  made  in  con- 
nection with  the  fixing  upon  the  punishment,  a  new  trial  will 
be  granted.**®  The  facts  stated  in  the  juryroom  need  not,  in 
order  to  defeat  the  verdict,  be  such  as  were  known  to  the  jury 
when  they  were  impaneled  and  sworn.  If  they  acquire  knowl- 
edge otherwise  than  through  the  established  channel  during  the 

rod  as  his  damages  for  it We  think  the  motion  for  a  new 

trial  onght  to  have  been  granted,  beeauae  of  the  statement  made 
bj  the  juror,  Hutchinson,  in  the  juryroom  during  the  deliberations 
of  the  jury.  Exeept  for  that  statement  the  verdict  of  the  jury 
might  not  have  been  rendered  for  the  amount  for  which  it  was 
rendered.''  And  in  Hall  v.  Bobinson,  25  Iowa,  91,  93,  the  following 
language  is  found:  "A  juror  has  no  right  to  give  testimony  or  state 
facts  outside  the  case  made  in  court  to  his  fellow  jurors,  after  their 
retirement  and  for  their  consideration  in  making  up  the  verdict 
in  the  ease.  The  only  proper  way  in  which  facts  known  to  a  juror 
can  be  given  to  his  fellow- jurors,  is  by  having  such  juror  sworn 
to  testify  as  a  witness."  See,  also,  State  v.  Woods,  49  Kan.  237,  30 
Pae.  620;  Mason  .v.  State,  29  Tex.  App.  608,  16  S.  W.  766. 

126  Wilson  V.  State,  39  Tex.  Cr.  App.  365,  46  S.  W.  251;  Thorpe  v. 
State,  46  Tex.  Cr.  App.  346,  60  S.  W.  383;  Beard  v.  State  (Tex.  Cr. 
App.),  65  S.  W.  905. 

127  State  V.  Parker,  25  Wash.  405,  65  Pac.  776. 

128  Blalock  V.  State  (Tex.  Cr.  App.),  62  S.  W.  571. 

129  Atchison  etc.  B.  Co.  v.  Bayes,  42  Kan.  609,  22  Pac.  741;  Bitchie 
T.  Holbrooke,  7  Serg.  &  B.  (Pa.)  458,  where  the  foreman  of  the 
jury  undertook  to  explain  complications  in  plaintiff's  accounts,  in- 
forming them  that  the  plaintiff  had  satisfactorily  explained  the  mat- 
ter to  him. 

lao  Hughes  ▼.  State  (Tex.  Cr.  App.),  67  S.  W.  104. 
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trial,  it  will  vitiate  the  verdict  and  entitle  the  partj  against 
whom  it  is  returned,  to  a  new  trial.  Thus  in  Brunson  v. 
Graham,*®*  an  action  on  the  case  for  the  nonperformance  of 
a  contract  respecting  the  transfer  of  stock  a  new  trial  was 
granted  the  defendant  for  the  reason  that  after  the  final  re- 
tirement of  the  jury,  one  of  them  applied  to  a  broker,  and  ob- 
tained from  him  information  respecting  the  price  of  certificates 
of  the  stock  at  a  particular  period,  which  information  he  com- 
municated to  the  other  jurors. 

§  170.    Same — ^Proper  scope  of  diBcnssion  between  juion  not 
invaded. 

Of  course,  there  is  no  law  forbidding  jurors  discussing  the 
evidence  freely  among  themselves,  and  debating  the  merits  of 
the  case.  No  remark  by  jurors  can  properly  be  termed  pre- 
judicial if  the  evidence  before  them  shows  its  truth.***  For 
instance,  where  there  is  evidence  touching  the  character  of  the 
accused,  it  is  not  misconduct  for  the  jury  to  discuss  his  char- 
acter, within  reasonable  limits.***  So,  where,  in  an  ac- 
tion for  personal  injuries,  a  juror  stated  and  explained  by  a 
model  in  evidence  that  if  certain  precautions  had  been  taken 
the  accident  would  not  have  happened,  it  was  held  not  such  mis- 
conduct as  required  a  new  trial,  since  what  he  said  and  demon- 
strated was  a  self-evident  fact  and  in  keeping  with  the  evi- 
dence.*** 

§  171.    Same— Prejudicial  eifeot — ^Presumption. 

There  is  not,  according  to  the  large  preponderance  of  authoi- 
ity,  any  deviation  in  this  species  of  misconduct  from  the  gen- 
eral rule,  that  if  the  juror^s  statement  has  a  direct  tendency,  or, 
as  usually  expressed,  be  calculated,  to  prejudice  the  other  jurors 
against  the  losing  party,  a  new  trial  should  be  granted  upon  the 

181  2  Yeates,   166. 

132  State  V.  Copelana,  106  Iowa,  102,  76  N.  W.  522.  Nor  are  ex- 
pressions hj  jurors  of  opinions  concerning  the  punishment  fixed  by 
law  for  the  offense  under  consideration  deemed  important:  State 
V.  Holmes,  12  Wash.  169,  40  Pac.  735,  41  Pae.  887. 

183  Brice  v.  State   (Tex.  Cr.  App.),  61  S.  W.  121. 

184  Monaghan  v.  Pacific  Boiling  MiU  Co.,  81  CaL  190,  22  Pae.  590. 
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presumption  of  injury  which  arises.***^  Another  question  re- 
lates to  the  admissibility  of  the  testimony  of  jurors  and  others 
to  rebut  such  presumption.  Both  these  questions  and  the  au« 
thorities  thereon  are  considered  under  an  appropriate  head^ 
elsewhere.*** 

§  172.    Duty  of  injured  party  herein — ^SemoTal  of  prejudioial 
effect  by  instruction. 

It  is  the  duty  of  a  party  who  considers  himself  aggrieved  by 
itatements  of  jurors  to  other  jurors^  as  in  other  instances  of 
misconduct  to  avail  himself  of  the  earliest  opportunity,  if  an 
opportunity  should  present  itself,  to  call  the  same  to  the  atten- 
tion of  the  court,  and  ask  that  an  endeavor  be  made  to  removo 
any  injurious  effect  thereof  by  caution  and  instruction.  And, 
although  there  are  exceptions,  it  is  generally  held  that  a  netr 
trial  may  be  obviated  by  a  timely  and  proper  instruction.**^ 
And  in  on^  ease,  it  was  held  that  the  interposition  and  protest 
of  the  foreman  against  the  mention  of  an  outside  matter,  where- 
npon  there  was  no  further  mention  of  it,  was  a  sufScient  an- 
swer to  the  moving  party.*** 

§  173.    Beading  public  prints. 

In  all  jurisdictions,  and  in  all  recent  times,  a  liberal  policy 
has  been  adopted  by  courts  with  reference  to  the  liberty  of  the 
press;  and  with  reference  to  judicial  proceedings  a  considerable 
wnge  or  criticism  is  reluctantly  conceded.  With  reference  to 
the  contents  of  public  prints  referring  to  cases  on  trial,  substan- 
tially the  same  rule  applies  as  to  other  statements  by  outsiders, 
while  the  jurors  are  kept  together  in  charge  of  an  oflScer.  If 
allowed  to  separate  during  the  trial,  the  futility  of  restraint  as 
to  reading  newspapers  and  periodicals  is  generally  recognized, 
thongh,  theoreticstlly,  at  least,  the  same  rule  applies  as  to  other 
prohibited  communications.    The  sense  of  propriety,  power  to 

135  See  Wright  v.  Eastlick,  125  Gal.  517,  58  Pae.  87.  See,  also, 
People  V.  Montague,  71  Mich  447,  39  N.  W.  585,  giving  effect  to 
considerations  of  public  policy  herein. 

ia<  See  post,  Sf  406-411. 

137  See  Levan  ▼.  State,  114  Ga.  258,  40  8.  E.  252. 

laa  Moore  v.  People,  26  Colo.  213,  57  Pac.  857. 
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discrimiiiate,  and  the  common  tendency  to  discredit  newspaper 
reports  and  comments^  may  be  relied  upon  as  a  reasonable  safe- 
guard against  undue  influence  from  such  sources,  where  the  case 
is  not  deemed  of  sufficient  importance  or  public  interest  to  war- 
rant keeping  the  jury  together  during  the  triaL  In  important 
cases  jurors  are  usually  placed  in  charge  of  sworn  officers 
and  admonished  as  to  reading  newspaper  articles  on  the  sub- 
ject of  the  litigation  and  the  officers  directed  not  to  permit  any 
newspapers  contidning  such  articles  to  be  delivered  to  jurors. 
If,  notwithstanding  such  admonitions  and  instructions,  such 
articles  are  received  by  the  jurors  and  read,  the  only  remaining 
question  is  as  to  the  character  of  the  matter  so  read,  and  itt 
tendency  to  create  prejudice  in  the  minds  of  the  jury.  The 
reading  of  prohibited  articles,  no  matter  who  is  responsible  for 
their  reaching  the  juror,  is  misconduct  on  the  part  of  the 
latter.  If  delivered  by  a  party  in  whose  favor  a  verdict  is  sub- 
sequently rendered,  the  other  party  may  assign  it  under  the  head 
of  irregularity  of  the  adverse  party,  as  well  as  under  the  head  of 
misconduct  of  the  jury;  but  without  reference  to  the  responsible 
agency,  it  is  misconduct  of  the  jury.***  And  a  defendant  was 
held  entitled  to  a  new  trial  where  the  jury  obtained  and  read, 
during  the  trial,  newspaper  reports  of  the  evidence^  colored  by 
the  feelings  of  the  reporter,  favorably  to  the  prosecution,  the  re- 
port being  accompanied  by  remarks  unfriendly  to  the  defend- 
ant.*^^ So  the  taking  by  jurors  and  perusal  of  newspapers 
containing  reports  of  the  evidence  and  arguments  of  counsel, 
praising  the  arguments  for  the  state,  and  criticizing  the  failure 
of  courts  to  bring  criminals  to  justice,  was  held  misconduct  war- 
ranting reversal  and  new  trial.***  The  rule  against  prejudicial 
publications  has  no  application  where  the  newspaper  merely 
states  the  evidence  correctly  as  represented  in  the  record,  and 

18»  People  V.  Murray,  85  Cal.  350,  24  Pac.  666;  Morse  ▼.  Mon- 
tana Ore-Purchasing  Co.,  105  Fed.  377;  United  States  v.  Offden 
(C.  C),  105  Fed.  377.  For  a  case  in  which  prejudicial  publications 
were  held  sufficient  to  warrant  granting  a  new  trial  without  special 
showing  that  they  influenced  or  were  read  by  jury,  see  Meyer  v. 
Cadwalader  (C.  C),  49  Fed.  32. 

140  Cartwright  ▼.  State,  71  Miss.  82,  14  South.  526. 

141  State  V.  Walton,  179  Iowa,  455,  61  N.  W.  179. 
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contains  nothing  calculated  to  mislead  the  minds  of  the  jnry.^'^ 
Xor  do  state  courts,  as  a  mle^  take  notice  of  general  abuse, 
-jiiirepresentation  and  violent  language  of  and  concerning  de- 
fendants on  trial  in  criminal  cases,  or  of  articles  calculated  to  in- 
timidate and  coerce  the  jury  in  the  absence  of  proof  that  the  same 
was  actually  read  by  at  least  part  of  the  jurors.***  On  the  ques- 
tion, whether  the  reading  by  jurors  of  newspaper  articles  prejudi- 
cial to  one  of  the  litigants  is  per  se  ground  for  new  trial,  without 
further  showing,  there  is  considerable  conflict  of  authority, 
many  cases  holding  the  affirmative,***  and  others  the  nega- 
tive.*^ The  consideration  of  questions  of  presumption  and 
evidence  is  deferred-***  A  new  trial  for  such  misconduct  may 
ogually  be  obviated,  as  in  other  cases,  by  instruction,  caution  and 
criticism  on  the  part  of  the  court,  if  brought  to  its  attention  in 
due  time,**'' 

§  174.    Bifldosing  secrets  of  jnryroom. 

The  disclosure  of  the  secret  proceedings  of  the  juryroom  or, 
prematurely,  of  the  agreement  reached,  is  a  violation  of  the 
oaths  of  jurors,  a  flagrant  contempt  of  court,  and  misconduct  of 
the  most  serious  aspect.  But  it  is  not  directly  of  such  serious 
effect  as  is  further  misconduct  to  which  it  may  lead,  and  the  op- 
portunity it  may  afford  for  corruption  being  practiced.  The 
Tcry  act  of  disclosure,  however,  often  involves  prejudicial  com- 
munication with  parties  or  other  outsiders.    A  clear  case  for  a 

itt  People  ▼.  Leary,  105  CaL  486,  39  Pac  2i. 

143  People  V.  Durrant,  116  CaL  179,  48  Pac  75;  Fogarty  v.  State, 
80  6a.  450,  5  &  £.  782. 

U4  See  People  ▼.  Stokes,  103  Cal.  193,  42  Am.  St.  Bep.  102,  37  Pac. 
»7;  People  v.  McCoy,  71  Cal.  395,  12  Pac.  272;  West  Chicago  St. 
S.  Co.  V.  Grenell,  90  lU.  App.  30;  State  ▼.  Walton,  92  Iowa,  455,  61 
K.  W.  179;  Cartwright  v.  State,  71  Mias.  82,  14  South.  526;  United 
8me  V.  Ogden   (C.  C),  105  Fed.  371. 

HB  State  T.  Jackson,  9  Mont.  508,  24  Pac.  213;  Bernstein  ▼. 
Myers,  99  6a.  90,  24  S.  £.  854;  Williams  y.  State,  33  Tex.  Cr.  Bep. 
128,  47  Am.  St.  Bep.  21,  25  S.  W.  629,  28  S.  W.  958;  Mergentheim 
▼.  State,  107  Ind.  567,  8  N.  B.  568. 

He  See  post,  IS  406-411,  684  et  seq. 

147  See  Thrall  ▼.  Smiley,  9  CaL  529;  State  ▼.  Jackson,  9  Mont. 
267,  24  Pac  213. 
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new  trial  was  presented  where  one  not  a  juror  retired  with  the 
jnry^  participated  in  their  deliberations  and  in  the  preparation 
of  their  verdict;*^  also  where,  the  verdict  having  been  found 
by  nine  jurors^  one  of  them  was  shown  to  have  stated  to  out- 
siders, in  substance,  that  some  of  the  jury  were  ready  to  go  over 
whenever  a  sufficient  number  could  be  obtained  to  find  a  ver- 
dict."® 

IV.    DBINKING  INTOXICATING  LIQTJOBa 

§  178.    The  point  of  diaqualifioation  from  drink  difioult  to 
designate^  except  under  the  Iowa  role. 

In  nearly  all  the  states  the  mere  fact  that  a  juror  has  par- 
taken of  intoxicting  liquor  prior  to,  or  even  after  final  retire- 
ments, aside  from  its  effect,  is  treated  as  of  small  consequence. 
!Nor  is  it  usually  important  that  prior  to  final  submission,  and 
when  not  actually  engaged  in  the  trial,  he  was  slightly  under  its 
influence,  in  so  far  as  it  relates  to.  the  question  of  a  new  trial. 
In  literal  sense,  the  drinking  of  a  stimulant  and  its  effect  are 
inseparable  ideas.  But  it  is  generally  understood,  and  recog- 
nized by  the  courts  that  there  is  a  point  when  moderate  stimu- 
lation ends  and  intoxication  begins  however  difficult  it  may  be 
to  locate,  or  agree  upon  it;  or  in  apt  words  to  designate  it. 
And  there  is  practically  no  dissent  from  the  proposition  that  if 
the  reasoning  and  discriminating  faculties  of  the  juror  are, 
seriously  impaired,  or  his   perceptions  clouded,  by  the  use  of 

148  starling  v.  Thome,  87  Ga.  513,  13  S.  E.  552.  To  same  effect, 
Cooney  v.  State,  61  Neb.  342,  85  N.  W.  281,  where  a  bailiff  who  had 
been  a  witness  for  the  prosecution,  had  charge  of  the  jury,  and 
remained  with  them  several  hours  while  they  were  deliberating 
on  the  verdict.  But  the  mere  fact  that  the  bailiff  in  charge  of  a 
jury  slept  one  night  in  the  room  where  they  were  kept,  was  held 
not  to  amount  to  misconduct  of  the  jury,  entitling  the  defendant 
to  a  new  trial,  it  being  also  shown  that  nothing  was  said  between 
them  or  heard  by  the  bailiff,  concerning  the  case:  State  v.  Pepo, 
23   Mont.   473,   59   Pac.    721. 

149  Albin  Co.  v.  Bemorest  Mfg.  Co.,  22  Ky.  Law  Bep.  245,  56 
S.  W.  982.  But  it  was  held  not  a  prejudicial  disobedience  of  court's 
order  not  to  talk  about  the  case  for  a  juror  to  state,  at  the  close 
of  the  charge  of  the  court  that  there  is  a  misunderstanding  among 
the  jury  as  to  the  testimony  of  a  witness,  and  ask  to  have  stated 
what  his  testimony  was:  People  v.  West,  73  Cal.  345,  14  Pac.  848. 
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liquor,  he  is  unfit  to  serve  on  a  jury  and  his  retention  there  viti- 
ates the  verdict. 

There  is  one  notable  exception  among  the  states  of  the 
Union  to  the  foregoing  propositions,  and  that  is  found  in  the 
decisions  of  the  state  of  Iowa.  The  courts  of  one  or  two  other 
states  closely  approximate  those  of  that  state.  The  "Iowa 
rale*'  warrants  a  new  trial  for  any  indulgence  whatever  by 
JTurors,  after  retirement  to  deliberate  upon  a  verdict,  except,  in 
moderate  quantitf,  for  medicinal  purposes.  This  rule  was  first 
promulgated  in  State  v.  Baldy,  reviewed  and  reaffirmed  in 
Kyan  v.  Harrow,  and  has  been  ever  since  undeviatingly  ad- 
hered to.**^  Although  there  are  various  degrees  of  divergence 
between  the  doctrine  of  the  Iowa  court  and  those  maintained 
in  other  states,  this  must  be  conceded  in  favor  of  the  former — 
that  it  is  the  simplest,  easiest  of  comprehension  and  most  sab- 
senrient  to  the  ends  of  justice.  Moreover,  it  is  feasible.  There 
is  probably  not  a  county  in  any  state  in  which  a  Jury  of  twelve 
fair-minded  men  cannot  be  obtained  who  are  able  and  willing 
to  remain  totally  abstinent  while  deliberating  on  a  verdict,  or 
CTen  during  a  trial.  If  there  be  such  county  or  parish,  that 
fact  alone  ought  to  necessitate  a  change  of  venue,  unless  the 
parties  prefer  to  waive  the  disqualifying  privilege.  Next  to 
submitting  a  cause  to  a  hostile  jury,  nothing  can  be  more 
perilous  than  to  submit  it  to  a  jury  composed  in  whole  or  in 
part  of  inebriates.  But  the  moderate,  or,  as  it  is  termed,  the 
"liberal  view**  prevails  in  every  other  state  except  Minnesota, 
where  the  rule  a|>pears  to  be  that  even  a  slight  indulgence  dur- 
ing dehberation  raises  a  presumption  of  prejudice,  as  in  Iowa; 
but  the  Minnesota  court  qualifies  the  Iowa  rule  by  permitting 
this  presumption  to  be  rebutted.**^*    The  generally  prevailing, 

150  State  V.  Baldy,  17  Iowa,  39;  Byan  v.  Harrow,  27  Iowa,  494, 
1  Am.  Bep.  302;  Berry  v.  Berry,  31  Iowa,  415;  Fair  child  v.  Snyder, 
43  Iowa,  23;  Stete  v.  Morphy,  33  Iowa,  270,  11  Am.  Bep.  122; 
O'Neill  V.  Bailroad  Co.,  45  Iowa,  ^6;  Hopkins  v.  Knapp  &  Spauld- 
ing  Co.,  92  Iowa,  212,  60  N.  W.  620.  The  reasoning  in  support  of 
the  rule  in  Iowa  was  advanced  in  Byan  v.  Harrow,  supra,  with 
great  ability  by  Mr.  Justice  Beck. 

151  State  V.  Madigan,  57  Minn.  425,  59  N.  W.  490.  See,  also, 
State  V.  Salverson  (Minn.),  91  N.  W.  1.  And  in  Indiana  a  rule, 
approximating  in  its  stringency  that  of  Iowa,  and  similar  to  that 
in  Minnesota,  is  adhered  to:  See  Blown  v.  State,  137  Ind.  240, 
45  Am.  St.  Bep.  180,  36  N.  £.  1108. 
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or  liberal  view,  was  expounded  by  the  court  in  People  v. 
Leary/*^*  in  which  a  prior  decision  was  practically  overruled. 
The  exposition,  though  generally  correct,  contains  some  lan- 
guage which  is  inconsistent  with  the  principal  conclusion 
reached.  The  court,  after  stating  the  facts  and  distinguishing 
and  criticizing  prior  decisions,  said :  '^Whatever  may  be  the  rule 
elsewhere,  it  is  now  well  settled  in  this  state  that  the  mere  fact 
that  a  member  or  members  of  the  jury  have  been  guilty  of 
using  strong  drink  during  the  trial  is  not  of  itself  suflBcient 
ground  for  a  new  trial,  where  the  evidence  is  such  as  to  rebut 
the  presumption  of  injury  flowing  therefrom  to  the  defendant. 
....  The  act  of  carrying  liquor  to  the  juryroom  clandestinely 
is  undoubtedly  a  very  reprehensible  dereliction  of  duty  on  the 
part  of  a  juror,  if  done  willfully  or  wantonly,  and,  upon  com- 
ing to  the  knowledge  of  the  trial  court,  should  be  severely  pun- 
ished and  cause  the  verdict  to  be  jealously  scrutinized.  But 
that  it  should  necessarily  vitiate  the  verdict  we  cannot  concede. 
It  might  well  happen  that  investigation  in  a  given  instance 
would  disclose  that  the  liquor  had  been  procured  innocently,  or 
under  a  supposed  or  actual  necessity,  with  no  intent  to  drink 
it  for  the  mere  love  of  it.  It  is  a  matter  of  common  knowledge 
that  many  men  require  daily  a  certain  quantity  of  alcoholic 
stimulant  to  maintain  their  physical,  if  not  mental,  equili- 
brium— some  by  reason  of  physical  ailment,  others  because  of 
long  years  of  habit — ^and  to  be  deprived  of  it  is  to  be  unfitted 
for  their  usual  function  to  perhaps  as  great  a  degree  aa  an- 
other might  through  overindulgence.  Such  a  man  upon  a  jury 
might,  if  locked  up  for  days,  feel,  without  any  thought  of  im- 
propriety, that  it  was  necessary  and  justifiable  for  bim  to  take 
a  small  quantity  of  liquor  to  his  juryroom.  Such  an  instance, 
in  no  way  affecting  the  juror's  capacity,  should  not  necessarily 
set  aside  a  verdict  free  from  all  other  legal  exceptions.  After 
all,  the  act,  if  wrongfully  done,  is  but  an  act  of  misconduct  dif- 
fering only  in  degree  from  any  other,  and  the  pertinent  ques- 
tion is  whether  it  has  resulted  in  injury  to  the  defendant.  In 
this  instance,  that  question  was  involved  in  the  ruling  of  the 
lower  court  denying  the  motion  for  a  new  trial,  and  we  can- 
not, upon  the  facts,  say  that  it  was  wrong.    If  every  relaxation 

162  105  Cal.  486,  493,  39  Pac.  24,  criticizing  and  practically  over- 
ruling People  V.  Lee  Chuck,  78  Cal.  317,  20  Pac.  719. 
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from  the  strict  line  of  duty  on  the  part  of  jurors,  irrespective 
of  its  effect  upon  their  verdict,  were  to  furnish  ground  for  re- 
trial, very  few  verdicts  could  be  sustained,  and  the  administra- 
tion of  criminal  justice  would  be  rendered  difficult  indeed/' 
The  opening  paragraph  above  quoted  is  somewhat  misleading.' 
The  words  "where  the  evidence  is  such  as  to  rebut  the  presump- 
tion of  injury  flowing  therefrom  to  the  defendant/*  in  connec- 
tion with  the  context,  make  that  entire  paragraph  speak  the 
doctrine  of  the  case  which  the  court  intends  to  overrule.  The 
Hiere  drinking  of  liquor  ^'during  the  triar*  raises  no  presump- 
tion whatever.  The  cases  cited  and  quoted  by  the  learned  jus- 
tice who  wrote  the  opinion  support  this  criticism,  particularly 
People  V.  Deegan  and  People  v.  Sansome.  As  previously 
stated,  "the  mere  fact  that  a  member  or  members  of  the  jury 
have  been  guilty  of  using  strong  drink  during  the  trial"  is  not 
only,  "not  of  itself  sufficient  ground  for  a  new  triaF*  in  any 
case,  but  it  is  not  in  any  case  a  matter  of  any  serious  impor- 
tance, according  to  the  '^beral  view**  which  has  been  firmly  es- 
tablished in  California.  It  is  the  effect  on  the  juror  to  which 
the  courts  direct  their  attention.  In  this  species  of  miscon- 
duct, differing  in  this  respect  from  all  others,  the  effect  of  the 
act  of  drinking  is  the  all-important  fact,  and  it  is — ^herein 
again  differing  from  all  others — susceptible  of  proof.  And  if 
that  effect,  as  proven,  amounts  to  a  disqualification  of  the 
jupop  for  properly  performing  his  duties  at  a  stage  or  point 
in  the  trial  when  he  is  called  upon  to  exercise  his  mental  fac- 
ulties, nothing  more  need  be  shown;  nothing  more  can  be 
shown,  and  a  new  trial  should  be  granted  unless  the  right  to 
complain  be  waived.  Evidence  of  the  drinking,  and  of  the  kind 
and  quantity^  is,  of  course,  admissible,  but  no  presumption  of 
prejudice  to  a  party  arises,  requiring  to  be  overcome  by  other 
eTidence,  until  some  deleterious  effect  of  the  drinking  is  shown. 
The  evidence  as  to  quantity,  unless  it  be  enormous,  is  of  com- 
paratively little  value.  The  courts  have  frequently  given  ex- 
pression to  knowledge,  resulting  from  common  observation,  that 
one  man  may  be  seriously  affected  by  a  small  quantity,  while 
another  may  maintain  his  faculties  unimpaired  after  having 
consumed  many  times  the  same  quantity.  If,  when  duties  as 
snch  are  required  of  him  to  be  performed,  the  juror  be  in  any 
of  the  stages  of  drunkenness,  as  the  term  is  popularly  and  also 
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§  177.    Dnty  of  party  to  object. 

It  seems  that  it  is  the  duty  eft  the  party  to  raise  the  point 
of  misconduct,  consisting  of  the  drunkenness  of  a  juror,  com- 
ing to  his  notice  during  the  trial  ;*'^  but  it  is  difficult  to  see 
what  the  court  coidd  do  except  to  discharge  the  jury,  if  the 
juror  has  already  participated  in  the  proceedings  in  the  same 
condition.  That  would  necessitate  a  mistrial,  but  would  not 
r«nedy  the  evil  already  done.  In  case  the  juror  had  not,  at 
the  time  of  such  discovery,  participated,  while  in  that  condi- 
tion, an  adjournment  could  be  taken,  pending  his  recovery 
from  it 

V.     BEACHING  VEBDICT  BY  XJNTAIB  MEANS. 

§  178.    Beaching  verdict  by  resort  to  chance. 

Subdivision  4  of  section  1181  of  the  Penal  Code  reads  thus: 
"When  the  verdict  has  been  decided  by  lot,  or  by  any  means 
other  than  a  fair  expression  of  opinion  on  the  part  of  all  the 
jurors,*'  It  will  be  observed  that  in  the  Code  of  Civil  Pro- 
cedure the  resort  to  unfair  means  (only  one  form  of  such  re- 
sort being  specified)  is  in  the  subdivision  with  misconduct  of 
the  jury  generally,  as  a  species  of  misconduct,  while  in  the 

on  theory  probab^  that,  but  for  intoxication,  verdict  might  have 
been  reconsidered:  State  v.  Ned,  105  La.  Ann.  696,  30  South.  126, 
one  juror  in  drunken  condition  through  the  trial. 

Kew  trial  refused.— Territory  v.  Hart,  7  Mont.  489,  510,  17  Pac. 
718;  Territory  v.  Burgess,  8  Mont.  57,  19  Pac.  558,  moderate  drink- 
ing, no  prejudicial  effect;  Oordon  v.  Louisville  St.  etc.  Ky.  Co., 
16  Ky.  Law  Bep.  713,  29  S.  W.  321,  not  sufficient  effect  on  juror 
ahown;  State  v.  Branssard,  41  La.  Ann.  81,  17  Am.  St.  Bep.  396,  5 
South.  647;  State  v.  Demoreste,  41  La.  Ann.  413,  6  South,  654, 
eases  of  moderate  drinking;  State  v.  Beed,  3  Idaho,  754,  35  Pac.  706, 
ease  of  moderate  indulgence,  no  proper  sho.wing  of  evil  effect; 
Commonwealth  v.  Cleary,  148  Pa.  26,  23  Atl.  1110;  Commonwealth 
▼.  Salyards  (Pa.  O.  &  T.),  13  Pa.  Co.  Ct.  Bep.  470,  moderate  drink- 
ing at  meals;  Bider  v.  State,  26  Tex.  App.  688,  9  S.  W.  688,  no 
prejudicial  effect  shown;  King  v.  State,  91  Tenn.  617,  20  S.  W.  160; 
moderate  drinking  after  final  retirement;  Sanitary  Dist.  v.  Culler- 
ton,  147  111.  385,  35  N.  E.  723,  drinking  without  intoxication;  State 
▼.  Harrigan,  9  Houst.  (Del.)  369,  same;  McLendon  y.  State,  66  Ark. 
G46,  51  S.  W.  1062,  small  quantities  liquor  twice  per  day;  Mer- 
riman's  Appeal,  108  Mich.  454,  66  N.  W.  37^,  drinking  beer,  short 
of  intoxication:  State  v.  Taylor,  134  Mo.  109,  35  N.  W.  92;  same. 

IM  Ipswitch  V.  Fernandez,  84  Cal.  639,  24  Pac.  298. 
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s  separately  epecified.  Such  difference  of  sub- 
t,  however,  affect  the  true  character  of  the  act 
iciea  of  misconduct  justifying  consideration  as 
!ct,  whether  found  in  a  civil  or  in  a  criminal 

in  a  chance  verdict  is  the  elimination  of  the 
gment,  of  the  jurora.  It  is  ohvious  that  the 
hieh  snch  verdicts  are  viewed  by  the  courts  is 

Such  a  result  is  in  no  sense  the  result  of  a 
uch  results  could  be  tolerated,  juries  would  not 
t  game  could  be  played  as  well  without  as  with 
I  has  this  come  to  be  understood  by  juries,  that 
rative  cases  are  to  be  found,  except  in  the  form 
tient"  verdicts,  presently  to  be  noticed.     The 

may  be  played  in  as  many  ways  as  there  arc 
ibling.  In  Donnfer  v.  Palmer**'  a  piece  of 
1,  the  consent  to,  or  continued  dissent  from,  a 
intiff  by  two  of  the  jurors,   depending  upon 

the  jurors  guessed  heads  or  tails  correctly, 
rh,  the  trial  court  denied  a  motion  for  a  new 
mch  misconduct,  and  one  vaa  ordered  by  the 


Diridii^  iggrtgttt  iadindnal  eitimatei  by 
nron  and  returning  quotient  ai  verdiot. 
verdict  was  regarded  and  decided  in  an  early 
.n  the  same  light  as  a  gambling  verdict,  and  was 
,188  Nevertheless,  in  Turner  v.  Tnolunme  Co. 
,gain  in  Boyce  v.  California  Stage  Co.,***  it  was 
erdicts,  though  irregular  and  vicious,  were  not 
s.  These  decisions  were  in  turn  overruled  by 
nd  the  law  established  in  California  in  coneon- 
.rlier  case.     The  question  came  squarely  before 

Bee,  also,  Levjr  v.  Brannan,  39  CaL  485,  489; 
^,  160  Kasi.  397,  39  Am.  St.  Bep^  60O,  36  N.  E. 
&,  note,  35  Am,  Dec.  259,  note;  63  Am.  Dec.  SO, 
Union  Pac  B.  Co.,  S2  Utah,  338,  62  Pae.  SI7; 
'.  Lewiston  (Idaho),  55  Pac  545. 
lerrymat),  5  Cal.  4S,  63  Am.  Dec  78. 

r. 
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the  court  in  Dixon  v.  Pluns,  ***  Garoutte,  J.,  delivering  the 
opinion  (the  chief  justice  and  four  associate  justices  concur- 
ring), after  referring  to  the  statute  and  reviewing  prior  deci- 
rions,  said :  "  'Chance*  may  be  deiSned  to  be  hazard,  risk,  or  the 
lesolt  or  issue  of  uncertain  and  unknown  conditions  or  forces, 
and  the  facts  here  developed  bring  the  case  clearly  within  such 
definition.  In  the  present  case  each  juror  agreed  that  a  definite 
amonnt  should  be  the  verdict  of  the  jury,  at  a  time  when  he  had 
no  knowledge  whatever  as  to  what  the  amount  should  be,  for 
it  had  not  yet  been  computed.  No  person  even  knew  the  fig- 
ures upon  which  ihe  computation  would  be  made.  If  the  es- 
timate of  each  juror  is  before  the  eyes  of  the  other  when  the 
agreement  is  made,  then  no  chance  element  will  be  found  in  the 
result,  for  it  would  be  mere  matter  of  mathematical  computa- 
tion; but  without  a  knowledge  of  these  estimates,  the  character 
of  the  verdict  will  be  as  entirely  imknown  to  the  jurors  as 
though  the  whole  matter  were  decided  by  the  casting  of  a  die, 
or  the  tossing  of  a  coin.  In  the  casting  of  a  die,  or  the  tossing 
of  a  coin,  justice  has  an  equal  chance  with  injustice,  but  under 
the  system  here  considered,  one  unscrupulous  and  cunning  juror 
always  has  the  power  to  defeat  justice  by  increasing  or  decreas- 
ing the  amount  of  the  verdict  in  proportion  as  he  places  his 
estimate  at  an  unconscionably  high  or  low  figure.  In  the  cast- 
ing of  a  die  the  chance  of  winning  or  losing  is  dependent  upon 
the  face  of  the  die  that  presents  itself  after  the  cast.  In  ar- 
riving at  a  verdict  in  the  manner  here  practiced,  the  chance 
of  the  respective  parties,  plaintiff  and  defendant,  to  secure  the 
verdict  is  entirely  dependent  upon  the  sum  total  of  the  esti- 
niates  made  by  the  various  jurors,  and  that  sum  total  is  uncertain 
and  unknown  to  the  gamester.  We  are  clearly  of  the  opinion 
that  thia  verdict  was  obtained  by  a  resort  to  chance,  and  Turner 

261  98  CaL  384.  See,  also,  Weinburg  v.  Somps  (Cal.,  June  9, 
1893),  33  Pae.  341;  McDonneU  v.  Stage  Co.,  120  Cal.  479,  65  Am. 
St  Sep.  184,.  52  Pac  725;  WiUiams  v.  State,  66  Ark.  264,  50  S. 
W.  517.  Prior  to  Dixon  v.  Pluns^  the  doctrine  of  Turner  v.  Tuolumne 
Co.  W.  Co.  and  Boyce  v.  California  Stage  Co.  had  been  repudiated 
in  other  states.  Pawnee  Ditch  etc.  Co.  v.  Adams,  1  Colo.  App. 
250,  28  Pae.  662;  Flood  v.  McClure,  3  Idaho,  587,  82  Pac.  254, 
both  cited  and  followed  in  Dixon  v.  Pluns;  White  v.  State,  37  Tex. 
Cr.  App.  651,  40  S.  W.  789;  Good  v.  State  (Tex.  Cr.  App.),  67  S. 
W,  102. 
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ooort  of  Montana,  in  an  able  opinion  by  De  Witt,  J.,  filed  about 
the  time  of  the  decision  in  Dixon  v.  Piuns,  also  repudiated  the 
early  California  cases  above  mentioned  and  came  to  the  same 
conclusion  as  was  reached  in  other  recent  cases.  A  different 
Tiev  was  reached  by  the  supreme  court  of  South  Dakota,  prior 
to  dther  of  the  above  decisions,*®*  holding  a  quotient  verdict 
not  a  chance  verdict.  Since  a  quotient  verdict  is  ^Mcious  and 
iri^ar,^'  the  only  importance  attaching  to  the  question 
whether  it  is  a  chance  verdict  relates  to  the  admissibility  of  the 
affidavits  of  jurors  to  prove  the  misconduct  under  statutes  mak- 
ing an  exception  in  cases  of  chance  verdicts. 

§  180.    Inattention  and  indifference  to  oath. 

The  species  of  misconduct  remaining  to  be  considered  is  of 
a  negative  character.  If  a  juror,  after  being  sworn  and  hearing 
a  case  refuses  to  exercise  his  mental  faculties  at  all,  and  stands 
vhollj  indifferent  to  results,  that  being  clearly  shown  has  been 
held  to  entitle  a  party  to  a  new  trial.  It  stands  upon  the  same 
footing  as  if  he  submitted  the  issues  to  a  determination  by  lot 
or  chance.  Accordingly,  it  was  held  that  it  was  ground  for  a 
new  trial,  for  a  juror  after  hearing  the  case  and  retiring,  but 
before  going  to  the  juryroom,  to  remark  to  a  bystander :  **I'll 
wind  it  up  in  a  short  while.  One  way  or  the  other  will  suit 
me."***  It  is  not,  however,  sufficient  to  show  that  jurors  agreed 
to  a  compromise.*®®  Probably  if  a  juror,  or  jurors,  should 
agre^  before  taking  a  ballot,  that  they  would,  after  it  was  taken, 
«tand  with  the  majority,  a  verdict  so  reached  would  be  set  aside. 
Where,  however,  a  juror  in  a  capital  case  stated  in  the  jury- 

164  Ulrieh  V.  Dakota  Loom  ete.  Co.,  2  8.  Dak.  285,  49  S.  W.  1054. 

m  state  v.  White,  48  La.  Ann.  1444,  21  South.  26.  See,  also, 
8tat«  y.  Walls,  52  La.  Ann.  1002,  27  South.  537.  In  several  cases 
it  has  been  held  to  be  no  ground  for  a  new  trial  that  a  juror 
dept  daring  the  trial:  See  United  States  v.  Boyden,  1  Low.  266, 
Fed.  Cas.  No.  14,632;  HcClary  v.  State,  75  Ind.  260;  People  v. 
Morriflsey,  Sheld.  295;  Commonwealth  y.  Jongrass^  181  Pa.  St.  172, 
37  AtL  207.  If,  however,  in  an  aggravated  ease  of  the  kind,  ob- 
jrctioB  were  made  to  the  court  in  due  time,  some  relief  would  be 
obtainable,  either  a  discharge  of  the  jury,  a  new  trial,  or  a  continu- 
tnee  until  the  juror,  or  jurors,  could  finish  the  nap. 

iM  Godwin  v.  Albany  Fetilizer  Co.,  99  Ga.  ISO,  25  S.  E.  181. 
New  Trial,  \oi.  I— 20 
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CHAPTER  10. 

ACCIDENT  OR  SURPRISE. 

182.  Statutory  provisions. 

183.  Meaning  of  terms  as  nsed  in  the  statute. 

181    Distinction  between  accident  or  surpcise  and  excusable  neglect. 

186.    Analogy,  interdependence   and  concurrence  between  this  and 
other  grounds  of  the  motion. 

186.  Applications  on  this  ground  looked  upon  with  suspicion. 

187.  Of  trial  courts'  discretion  herein. 

188.  Surprise  not  usually  predicable  upon  ruling  or  decision  of 
eourt — Exceptions. 

189.  Ko  surprise  when  investigation  of  matter  on  trial  was  reason- 
ably to  be  expected. 

190.  Not  granted  except  upon  showing  of  diligence — ^Doctrine  of 
waiver. 

191.  Same— Must  ask  for  delay  or  continuance  at  proper  time. 

192.  Where  application  for  continuance  excused. 

193.  Forgetfulnese  and  oversight  do  not  constitute  surprise. 

191    New  trials  not  granted  unless  probability  of  a  different  result 
be  shown. 

195.  Surprise  consisting  in  act  of  court. 

196.  Surprise  consisting  in  violation  of  agreements  and  misleading 
information  by  opposite  party  or  counsel. 

197.  Misconduct  and  neglect  of  party's  own  counseL 

198.  Surprise  consisting  of  trial  upon  wrong  theory  by  mistake  of 
both  sides. 

199.  Accident  and  surprise  resulting  in  inability  to  attend  trial. 

200.  Unexpected  failure  of  witnesses  to  attend. 

201.  Surprise  consisting  in  unexpected  testimony  of  party's  own 
witness. 

202.  Surprise  consisting  in  unexpected  evidence  from  opposite  party. 

203.  Essentials  of  affidavits  on  the  motion. 

§  US.   statutory  proyiuons. 

The  above  ground  for  new  trial  has  been  specified  in  the  statute 
^  the  same  words  since  1861.    There  is  no  similar  or  corres- 
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ponding  proviaion  in  aection  1181  of  the  Penal  Code,  governing 
new  trials.  In  caBe  of  accident  or  anprise  to  the  defendant  in  a 
criminal  prosecution,  he  should,  if  the  means  for  overcoming 
the  surprise  be  then  known  to  him,  apply  for  e  continuance. 
If  not  known,  he  may  usually  obtain  relief  on  the  ground  of 
newly  discovered  evidence. 

g  183.    Keaning  of  termi  sa  uaed  in  the  itatate. 

Owing  to  some  divergence  in  previoua  viewa  as  to  the  mean- 
ing of  the  worda  "accident  or  surprise"  in  the  statute,  aud  the 
necessity  of  difEering  from  respectable  anthority  herein,  it  is 
proper  to  critically  investigate  their  meaning.  In  McGuire  v. 
Drew,*  the  following  was  offered  by  way  of  definition  or  ex- 
planation of  these  words  as  used  in  the  code:  "The  terms  'ac- 
cident' and  'surprise,'  though  not  strictly  synonymous,  have,  as 
used  in  legal  practice,  aubstantially  the  aame  meaning,  aa  each 
la  used  to  denote  some  condition  or  situation  in  which  a  party 
to  a  cause  is  unexpectedly  placed,  to  hia  injury,  without  any  de- 
fault or  negligence  of  his  own  which  ordinary  prudence  could 
not  have  guarded  against."  Thia  view  is  erroneous,  and  is  but 
slightly  supported  by  the  authorities  cited.  The  same  court  has 
in  nameroua  decisions  given  practical,  though  not  literal,  ex- 
pression to  a  contrary  view.  To  entitle  a  party  to  a  new  trial 
under  this  enbdivieion  he  must  show  not  only  surprise,  but  ac- 
cident,^ and  he  must  show  not  only  accident,  but  surprise.' 
They  cannot,  therefore,  have,  "aa  uaed  in  legal  practice,  substan- 
tially the  same  meaning."  The  courts  have  given  the  word^ 
a  practical  construction  as  if  they  read  "accident  and  surprise,' 
the  concurrence  of  both  being  essential  to  the  granting  of  a  new 
trial  under  this  subdivision,  the  one  aa  necessary  as  the  other. 
"Accident,"  when  used  in  common  parlance  means  anj'thing 
occurring  unexpectedly,  or  without  known  or  assignable  cause; 
a  contingency;  as  the  accidents  of  fortune.*  The  naeipected 
occurring  together  of  any  two  or  more  events,  out  of  their  usual 

1  eS  CaL  225,  £29,  28  Pae.  812. 

3  For  diitinctioD  betwean  thii  and  other  gronadi  of  r«li«f,  im 
II  1S4,  ISS. 
.  8  For  MientUlB  of  affidavit!  under  tbU  bead,  tee  post,  |  203. 

*  Standard  Dietionary. 
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coarse^  or  order.  Surprise  has  a  conventional^  as  well  as  a  true 
meaning;  but  its  true  meaning  is  not  identical  with  the  mean- 
ing of  accident.  One  of  its  popularly  accepted  meanings  gives 
it  the  status  of  a  cause^  as  where  it  is  said  that  a  fortress  was 
taken  by  surprise.  But  in  such  case  surprise  simply  attends 
the  act  of  capture;  it  is  not  the  cause.  The  unexpected  act  of 
demanding  surrender  of  the  fortress  would  create  surprise.  The 
concurrence  of  the  unexpected  demand  and.  unpreparedness  for 
defense  would  be  an  accident  to  the  garrison^  resulting  in  sur- 
prise in  the  true  sense  of  the  term. 

Now^  while  the  legal  meaning  of  these  terms  is  somewhat 
narrower  than  their  literal  meanings  neither  of  them  is  used 
in  the  law  in  a  sense  which  is  materially  inconsistent  with  the 
literal  or  true  meaning.  For  instance^  a  correct  ruling  of  the 
court  concurring  with  an  offer  of  incompetent  evidence  may 
constitute  both  actual  accident  and  surprise  to  a  party,  or  even 
to  his  attorney,  if  the  latter  happened  to  be  ignorant  of  the  law 
of  evidence,  but  it  would  not  constitute  legal  accident  or  legal 
rarprise.  But  if  the  court,  having  correctly  ruled  in  a  party's 
faror,  should  subsequently  and  erroneously  reverse  its  ruling 
and  reject  the  evidence,  that  would  constitute  both  actual  and 
legal  surprise.  Whether  ihe  party  could  show  his  ability  to 
meet  and  overcome  the  result  of  it  on  retrial  would  be  another 
and  different  question.  Accident  is  an  original  head  of  equi- 
table jurisdiction.  Surprise  is  the  result  of  accident.  It  is  in 
1^1  sense  the  situation  in  which  a  party  is  placed  without  any 
default  of  his  own,  which  will  be  injurious  to  his  interests. 
It  is  only  when  such  is  the  residt  of  accident  that  it  becomes 
necessary  or  proper  for  courts  of  equity  to  afford  relief  to  the 
party  so  surprised.^  Accident  and  surprise  were  not  a  com- 
mon-law ground  for  new  trial  of  actions  at  law.  The  equitable 
remedy  of  the  same  name  has  been  borrowed  and  incorporated 
by  statute  among  the  grounds  cognizable  by  courts  which  ad- 
ministered legal  remedies  exclusively. 

Mere  accident,  mistake,  or  misfortune,  unconnected  with  tho 
preparation  for  trial,  or  proceedings  in  court,  where  no  fault 
ia  imputable  to  the  adverse  party,  nor  any  irregularity  is  shown 
in  the  conduct  of  the  court,  is  not  generally  held  to  entitle  a 

a  1  Story's  Equity  Jurisprudence,  f  120,  note. 
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party  to  a  new  trial  under  this  head.*  The  authorities,  how- 
ever, fumlBh  several  instances  where  relief  hag  been  granted 
from  the  results  of  such  causes,  in  the  exercise  by  trial  courts 
of  liberal  discretionary  powers,  and  of  their  orders  being  upheld 
on  appeal.'  A  party  represented  by  an  attorney  is  not  without 
remedy  in  such  cases.  If  the  facts  constituting  the  accident  or 
excusable  mistake  be  set  up  by  his  attorney  in  an  affidavit 
for  continuance  and  the  court  refuse  to  postpone  the  trial  he  may 
generally  except  and  appeal  or  move  for  a  new  trial  on  the 
ground  of  abuse  of  discretion.*  If  they  be  unknown  to  him 
at  the  time  or  if  he  be  not  present  at  the  trial,  a  proceeding 
under  the  appropriate  statute  to  set  aside  and  vacate  the  order 

6  See  Cox   v.   Lewiston,  6  N.   H,   167,   20   AtL  £48. 

7  See  Owens  t.  Puton,  106  N.  C.  480,  11  8,  E.  375,  lose  of  plwd- 
ingi  and  judge'e  notea  rendering  eettlement  of  ease  for  appeal  impos- 
dble:  Eire  Assn.  v.  McNernej  (Tex.  Civ.  App.),  H  S.  W.  IDM, 
same:  McCotter  v.  New  Sboreham  (Town  Conncil  of),  21  K,  I.  435, 
44  Atl.  473,  part]'  prevented  by  accident  from  filing  appeal  bond: 
Huntress  etc.  Lumber  Co.  v.  Wyman,  66  Minn.  262,  66  N.  W.  SHti, 
death  of  partj  jnet  prior  to  trial;  Chicago  etc.  By.  Co.  v.  Qenesce  Cir. 
Judge,  89  Mich.  649,  60  N.  W.  879.  In  the  last  case,  plaintiff's  tes- 
timony was  material,  and  before  bis  c roes-examination  was  criin- 
]>teted  he  wae  taken  seriously  ill  and  his  attorney  supposing,  on  ad- 
vice of  the  attending  physicians  that  he  would  never  be  able  to 
resume  his  examination,  allowed  his  testimony  to  be  stricken  out, 
and  proceeded  with  the  trial.  It  was  held  that,  a  verdict  having  been 
returned  for  the  defendant,  pIsintifF  was  entitled  to  a  new  trial  upon 

hia  recovery.  Strictly  speaking,  there  waa  a  lack  of  diligence  in  not 
;i»king  for  a  postponement,  blisunderstanding  aa  to  dat«  of  trial — 
impassable  roads  and  change  of  train  schedule,  entitling  party  to 
new  trial  on  ground  of  accident:  McCormick  Harvesting  Micb. 
Co.  V.  Marehant,  11  Utah,  68,  39  Pac.  483.  The  Inwa  statute  covers 
cases  of  thiit  description;  and  a  party  waa  held  entitled  to  new  trisl 
on  account  of  misunderstanding  as  to  whether  he  had  employed  counsel 
in  connection  with  sickness  of  counsel  and  of  his  family,  constituting 
"unavoidable  casualty  and  misfortune"  within  meaning  of  statute: 
■White  V.  Gray,  92  Iowa,  525,  81  N.  W.  173.  When  new  trial  sought 
on  account  of  death  of  trial  judge,  held  that  a  new  trial  ahould  not 
be  granted,  unless,  after  due  allowance  for  the  superior  advantag« 
of  the  trial  judge,  it  is  still  clear  that  the  result  waa  opposed  to  the 
weight  of  evidence:  Reynolds  v.  Reynolds,  44  Minn.  132,  46  N.  W.  23S. 
8  See  Beckham  v.  Morrison,  14  Ky.  Law  Rep.  241,  20  S.  W.  197. 
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or  judgment  so  taken  against  him  through  inadvertence^  excus* 
able  neglect,  etc.>  will  afford  relief.^ 

§  184.    Siitinotion  between  accident  or  gorpriie  and  ezcnaable 
negleet 

It  is  sometimes  difficult  to  determine  whether  the  facts  show 
accident  and  surprise  entitling  the  party  to  proceed  for  a  new 
trial,  or  whether  he  should  proceed  under  section  473  of  the 
California  Code  of  Civil  Procedure  (similar  provision  being 
found  in  statutes  of  other  states)  for  relief  ^^from  a  judgment, 
order,  or  other  proceeding  taken  against  him  through  his  mis« 
lake,  inadvertence,  surprise,  or  excusable  neglect/'  There  is  no 
such  ground  for  granting  a  new  trial  as  mistake  or  inadvertence, 
as  distinguished  from  accident  or  surprise  in  Galifomia.^^  It 
is  otherwise  in  New  York,**  and  lowa,^  and  perhaps  in  one 
or  two  other  states.** 

In  Rncher  v.  Malcombson**  the  court  said:  'It  is  plain 
that  there  is  nothing  in  the  nature  of  accident  or  surprise  shown 
by  the  affidavits.  The  trouble  seems  to  be  that  his  [the  movant's] 
attorney  withdrew  his  cross-complaint,  failed  to  ask  for  a  con- 
tinuance, or  to  be  present  at  the  trial.  But  all  this  was  done 
deliberately  after  consultation,  possibly  with  bad  judgment,  but 
certainly  there  is  found  here  no  element  of  surprise  or  ac- 
cident According  to  the  affidavits  of  his  attorneys,  which  are 
corroborated  by  other  affidavits,  it  was  also  done  after  consul- 
tation with  defendant  and  with  his  consent.  He  denies  this, 
and  proceeds  now  as  though  his  attorneys  were  the  adverse  party, 
and  not  his  representatives.  He  is  bound  by  the  action  of  his 
counsel,  and  cannot  avoid  responsibility  in  this  way.  What 
they  knew  he  knew;  what  they  did  as  his  attorneys  he  did. 
There  is  no  charge  that  his  attorneys  were  incompetent,  un- 

*  See  Cal.  Code  Civ.  Proc.,  §  473,  and  similar  proyisionB  in  other 
rttteg. 

10  Fineher  v.  Maleombson,  96  Cal.  38,  30  Pac.  835. 

11  See  Huson  v.  Egan,  26  N.  Y.  St.  Rep.  906,  6  N.  Y.  Supp.  661. 

1*  See  White  v.  Gray,  92  Iowa,  626,  61  N.  W.  173. 

18  See  Chesapeake  etc.  By.  Co.  v.  Hickey,  15  Ky.  Law  Bep.  112, 
22  8.  W.  441. 

14  96  Cal.  38,  40,  30  Pac.  835. 
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And  the  court  cited  section  473.  In  Eobertson  v.  Williams  *• 
the  losing  party  did  not  appear  at  the  trial,  either  in  person  or 
by  counsel^  and  relief  was  sought  ezelusively  by  motion  for  new 
trial,  on  the  ground  of  accident  and  surprise.  An  order  deny- 
ing a  new  trial  was  reversed.  The  opinion  reads  in  part  as 
foUows :  "The  appeal  is  from  the  judgment,  and  the  order  deny- 
ing a  new  trial  But  the  sole  point  made  is  that  the  trial  court 
ought  to  have  granted  a  new  trial  on  the  ground  of  surprise, 
and  to  this  we  agree.  There  were  no  opposing  affidavits.  It 
therefore  stands  virtually  admitted  that  the  absence  of  the  de- 
fendant and  his  attorney  was  caused  by  their  reliance  upon  the 
promise  of  the  plaintiff's  attorney  to  notify  the  defendant's 
attorney  before  taking  up  the  case,  and  the  failure  to  comply 
with  such  promise.  It  is  true  that  this  promise  was  verbal,  and 
therefore  that  it  could  not  be  enforced  as  such.  But  it  seems 
to  us  that  reliance  upon  the  word  of  a  reputable  attorney  is 
excusable  neglect,  for  which  relief  may  be  given  so  far  as  to 
Get  aside  the  advantage  taken  in  violation  of  the  promise.  If 
the  promise  had  been  denied,  then  we  think  that  in  view  of 
the  practical  difficulty  of  investigations  of  that  character  it 
▼onld  have  been  proper  to  refuse  relief «  But  the  fact  being 
virtually  admitted,  we  think  that  the  motion  should  have  been 
granted.'^  It  will  be  noted  that  the  court  uses  the  term  ^^sur- 
prise"  in  one  part  and  ^^ezcusable  neglect^'  in  another  to  signify 
the  same  thing.  But  in  McGuire  v.  Drew,**  where  one  of  the 
defendants  was  absent  from,  and  unrepresented  at  the  trial,  and 
fiought  relief  in  both  forms,  the  court  distinguished  the  two 
modes  of  relief,  but  went  fully  into  the  merits  of  the  motion 
for  a  new  trial,  as  if  such  motion  should  be  entertained  in  such 
a  case.  The  court  decided,  and  expressly  declared,  however, 
that  excusable  neglect  is  not  one  of  the  grounds  of  a  motion 
for  a  new  trial  under  the  section  governing  new  trials,  whereas, 
nnder  section  473,  it  is  one  of  the  grounds,  in  addition  to  the 
ground  of  surprise,  upon  which  a  judgment  may  be  vacated. 
Consequently,  the  latter  is  broader,  and  is  sometimes  the  more 
efficacious,  of  the  two  forms  of  procedure.  Both  may  be  re- 
sorted to,  there  being  no  conflict  or  inconsistency, 

19  81  Cal.  268,  22  Pac.  665.    This  case  seems  never  to  have  been 
died  or  used  as  authority. 

to  83  CaL  225,  23  Pac.  312. 
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prise  u  a  basis  fails  for  wast  of  knowledge  of  the  existence 
of  eridence  to  meet  the  evidence  which  caused  the  surprise,  and 
the  party  surprised,  after  the  trial,  newly  diBCOvers  anch  eri- 
deace,  the  other  requisites  of  a  good  and  sufficient  showing 
beicg  made,  will  be  entitled  to  a  new  trial  on  the  ground  of 
newly  discovered  eridence.  Under  these  circumstances  he  is 
sot  chargeable  with  negligence  in  failing  to  apply  for  a  post- 
ponement.'* In  another  case  plaintiff,  in  an  action  for  in- 
juries, testified  on  crosa-examination  that,  if  he  made  certain 
AstemratB  sworn  to  by  his  physicians,  he  was  out  of  his  right 
mind  at  the  time.  There  was  nothing  in  his  petition  aa  to  his  be- 
ing ant  of  his  mind,  and  defendant,  thos  surpriaed,  was  not  pre- 
pared to  disprove  it.  It  was  held  that,  such  statements  being  ma- 
terial, defendant,  on  discovering  proof  of  plaintiff's  sanity  at  tlie 
time,  was  entitled  to  a  new  trial,  on  the  ground  of  newly  dis- 
coTered  evidence.** 

It  has  been  held  in  other  cases  that,  under  these  circnm- 
rtaneea,  the  party  might  move  on  the  ground  of  surprise. *"  The 
safer  course  would  undoubtedly  be  to  specify  and  make  a  proper 
showing  under  both  heads. 

It  trill  be  observed,  as  the  discussion  proceeds,  and  from  what 
hae  preceded,  that  in  most  cases  of  accident  and  surprise  an 

M  Fdver   T.  Judd,  81  lU.  App.  629. 

»*  UiawuH  P»c.  R7.  Co.  v.  Walker   (Tex.),  7  8.  W.  701. 

»  Rodriguez  v.  Comstock,  24  Cal.  86;  Mutual  L.  Ina.  Co.  v.  Par- 
riih,  03  Ark.  612,  62  S.  W.  43S.  In  Wilaon  v.  Bmndan,  S  Ou.  136. 
ttwr  T«rdict  (or  the  plaintiff,  defendant  moved  for  a  new  trial  be- 
aiut  hit  witness,  by  mistake,  failed  to  prove  a  fact  to  make  out  hia 
atfeoM  (the  witness  having  previously  assured  the  defenilaitt  that 
btcoold  and  would  do  m),  whereby  the  defendant  was  prevented  from 
procuring  other  teatimoQj'  to  prove  the  game  fact.  Held,  that  such 
miitake  operated  as  B  aurpriae  on  the  defendant,  and  that  he  was 
tnlitled  to  *  neiv  trial.  In  Levy  v.  Brown,  11  Ark.  16,  in  a  trial 
on  1  note,  a  witness  for  defendants  awore  that  it  was  usurious.  On 
■ppeal,  the  same  witness  testified  to  a  dilTerent  state  of  facts,  and  a 
verdict  was  rendered  for  the  plaintiff.  Held,  that  the  defendant  was 
mtitled  to  a  new  trial  on  the  ground  of  surprise.  In  McFarland  v. 
('lark,  B  Dana,  134,  upon  the  trial  •  witness  testified  as  to  the 
tucution  of  a  certain  receipt  directly  contrary  to  the  veraion  she 
k«d  given  prior  to  the  trial,  and  •  new  trial  was  awarded. 
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188.    Snrpriie  not  otaally  predicabl 

of  eout — ^Exoeptiou. 
[t  would  be  difficult  to  imagine  a  c 

afford  a  different  remedy  for  an  i 
1  trial  court  from  'that  afforded  am 
rect  rulings  the  general  rule  is  i 
-ties  as  to  the  law,  or  advice  of  coiu 
trary  to  the  rulinga  of  the  court,  c 
K  for  which  a  new  trial  may  be  g 
I  y.  Roach,"*  where  evidence  offere 
ed  under  clear  statutory  authority 
iog  party  alleged  that  he  was  adv 
evidence  offered  was  sufficient  pro 
:,  Dot  being  prepared  with  other 
supreme  court,  in  affirming  the  oi 
iAei  that,  "the  discovery  which 
le  seems  to  have  been  one  of  law  r 
lence."  And  the  mistake  of  conn 
I  witness  was  held  no  ground  fo 
mded  on  Burprise,**  But  it  woulc 
'elieved  on  motion  based  upon  accit 
)rejudicial  changes  in  its  rulings  b; 
1  way  as  to  create  a  real  surprise,  1 
is  not  prepared  to  meet.  Thus  wl 
1  trial  was  taken  unawares,  and,  wit 
»d  in  a  situation  greatly  injurion 
zpected  admission  of  evidence  npo 
of  an  order  of  court  made  previoui 
trial,  he  was  not  prepared  to  mee 
mrprise  was  presented  which  migh 

>  StnU  Cms  R.  P.  Co.  r,  Bowi«,  IM 
',  I^wreDce  t.  Pulton,  19  Csl.  083;  1 

70  Am,  Dec  746;  PeriiM  t.  Braine 
,  33  N.  T.  Sapp.  230. 
I  T6  C&L  lOfl,  18  Pm.  137.    See,  also, 

ISO;  Swita  Crus  B.  P.  Co.  v.  Bowie 
re  the  court  remarked  i  "Erroneous  Ti 
kttorn^,  eontrftrj  to  the  ruling  of  thi 
priaa'  for  wbiob  a  new  trial  will  bo 

tttktr  T.  Beaton,  0  CaL  S6&. 
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for  what  may  be  reasonably  anticipated  and  consequent  nir- 
prise  do  not  present  the  condition  contemplated  by  statutes 
giTin^  the  remedy  only  where  ordinary  prudence  could  not 
have  guarded  against  it. 

Where  the  pleadings  indicate  with  reasonable  certainty  the 
line  of  proof  which  may  be  expected  to  be  pursued  by  either 
party,  the  other  and  losing  party  cannot  predicate  surprise 
Boleiy  upon  the  introduction  by  his  opponent  of  evidence  difler- 
eat  from  what  he  expected  would  be  offered.**  Where  a 
plaintiff  has  simply  proved  the  allegations  of  his  pleadings, 
the  defendant  cannot  complain  of  flurprise."*  Accordingly,  it 
ns  held  that  a  defendant  could  not  claim  surprise  in  a  libel 
suit  as  resulting  from  evidence  of  the  falsity  of  the  article 
claimed  to  be  libelous,  the  truth  of  it  being  set  up  in  his  answer 
»8  a  defense.**  And  a  defendant  in  replevin  ought  not  to  be 
Burprised  if  plaintiff  offers  proof  of  a  special  property  in  the 
subject  of  litigation  under  a  general  allegation  of  ownership, 
where  the  reply  sets  forth  the  fact«  as  to  the  special  owner- 

•4  See  Gulf  etc.  By.  Co.  v.  Shearer,  1  Tex.  Ot,  App.  343,  21  8.  W. 
133;  S«lidm  etc  Asan.  v.  Davia  (Colo.),  68  Pae.  1048.  See  Armstrong 
T-  Divii,  41  C»l.  404,  applying  the  principle  where  defendant  had  set 
up  a  eonnterclaim. 

In  the  last  ca»e  cited  the  court  said:  "The  note  on  its  face  purport* 
to  have  been  made  (or  value  received;  and  the  defendant,  in  hia  answer, 
Kti  out  a  copy  of  the  note  and  reliea  upon  it  aa  a  valid  counterclaim. 
With  thi»  aoawer  before  them,  it  la  diMcult  to  understand  bow  the 
plainliffg  could  have  been  iurprised  when  the  defendant  testifled  that 
Ibe  note  was  given  for  a  valuable  consideration,  and  was  not  made  for 
bit  af eommodation.  After  setting  it  up  in  his  answer  as  a  counterclaim, 
and  after  the  plaintifTe  had  distinctly  talcen  issue  upon  the  averment 
(bat  the  note  was  made  for  a  valuable  consideration,  they  could  not 
<rell  have  been  surprised  that  the  defendant  attempted  to  make  good 
I17  proof  a  fact  distinctly  put  in  issue  in  the  pleadings.  The  note  itaelf 
VIS  prima  facie  evidence  that  it  wae  made  for  a  valuable  considera- 
tion, and  the  onus  was  on  the  plaintiffs  to  rebut  this  presumption. 
Under  all  the  facts,  the  plaintiffs  have  shown  no  such  surprise  as 
(□titled  them  to  a  new  trial  on  that  ground."  To  same  effect,  Fran- 
t'iuo  V.  Benepe,  6  Mont.  243,  II  Pac.  637. 

IB  Francisco  v.  Benepe,  6  Mont.  243,  11  Pac.  S37. 

IS  Hariman  v.  Morning  Journal  Assn.  (Common  Pleas),  16  N.  Y. 
Supp.  401. 
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be  seen  that  most  of  them  involve  other  considerations  than 
tbe  mere  feature  of  onaipectedness,  and  thos  render  the  rule 
just  stated  inapplicable  to  them. 

I  190.    Hot  {p'anted  except  npon  ataoring  of  diligeiLee — ^Doo- 

tiine  of  vaiver. 

A  party  cannot  claim  as  a  basis  for  a  new  trial  that  he  was 
nifled  by  accident  or  the  misleading  conduct  of  the  opposite 
party,  when  his  own  lack  of  vigilance  has  contributed  to  the 
unexpected  result  of  the  trial.'**  And  it  may  be  stated,  as  a 
gtoeral  rule,  to  which  there  are  few,  if  any,  clear  exceptions, 
that  the  negligence  of  an  attorney  herein  is  tbe  negligence  of 
the  par^  he  represents.*® 

The  rule  exacting  diligence  is  supported  by  two  reasons: 
1.  The  disinclination  of  courts  to  impose  upon  tbe  successful 
party  the  expense  and  hazard  of  a  new  trial,  which  would 
hate  been  avoided  but  for  tbe  other  party's  neglect;  and,  8. 
Oa  the  presumption  of  waiver.** 

«  Tbe  »bov«  proposition  is  auaUined  by  a  vast  number  of  aullior- 
itiu  which  it  would  be  uselesB  to  cite.  See,  BtooIu  v.  Lyon,  3  Cal. 
113,  where  it  appeared  that  by  the  eserciM  of  the  slightest  degree  of 
fnidcDce  on  tbe  part  of  the  appellant  or  his  attorney  the  surprise 
voold  have  been  guarded  sgainst;  Klaekcnbaum  v.  Piereon,  22  CaL 
W3;  Walker  v.  Gray  (AriE.),  57  Pae.  614;  Solomon  v.  Norton  (Ariz.), 

II  Pat.  108;  Friedman  v.  Hsoley,  21  Wash.  43,  56  Pac.  832;  Albert  v. 
Stilcr,  31  Mo.  App.  24T.  For  a  case  of  sheer  n^lect  and  consequent 
loM  ol  right  to  assert  surprise,  see  Hncus  v.  Puget  Sound  Brewing 
Co,  18  Wash.  108,  50  Pac.  930,  where  the  party  waited  until  the  caae 
nu  aboat  to  be  tried  before  calling  npon  its  proper  euatodiau  for  a 
■'Mrd,   and   then    discovered   that   it   was   missing   and   could  not  ha 

«  See  SUunton  Coal  Co.  ▼.  Henk,  1S7  HI.  309,  64  N.  S.  ZT8. 

♦*  Doctrine  of  waiver  asserted  in  State  v.  Gardnor,  33  Or.  150,  54 
I'll!.  BOB;  Reeder  v.  Traders'  Nat.  Bank,  28  Wash.  139,  68  Pac.  4S1; 
Dnrber  WaUfa  Case  Uannfg.  Co.  v.  Lapp,  3S  HI.  App.  3T2.  In  State 
r,  Gtrdner,  supra,  the  court  said:  "The  affidarita  in  support  of  the 
Miotion  tor  a  new  trial  show  that  Mabel  Hltchman  testified  at  de- 
(nxUnt's  preliminary  examination,  and  also  before  the  grand  jury, 
tlut  tbe  crime  was  committed  May  20,  IS9T,  and  the  indictment  so 
tll^  the  fact.  At  the  trial,  however,  she  testified  that  the  overt 
*n  occurred  a  month  earlier,  and  Ihia  change  is  the  surprise  of 
■bich  the  defendant  ccmplnins,  and  uiiich  bis  coimsel  insist  affords 
New  Trial,  Vol.   1-21 
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prese  the  examination  so  as  to  show  that  the  privilege  ie 
Dot  properly  claimed.'**  Nor  can  a  party  claim  surprise  by 
K&soD  of  his  reliance  npon  the  weaknesB  of  the  case  for  the 
oppt^te  party,  as  nhere  a  defendant  took  the  chances  of  the 
inability  of  the  plaintiffs  to  prove  their  case  and  remained 
inj  from  the  trial.'*'^ 

There  is  also  a  failure  of  diligence,  varnmting  a  denial  of 
the  relief,  when  a  litigant  fails  to  be  prepared  with  the  proper 
evidence  because  of  his  reliance  on  proofs  expected  to  be  made 
by  the  opposite  party,  and  he  is  disappointed.  Thus,  where 
depositions  had  been  taken,  the  party  upon  vhose  application 
Ihey  were  taken  not  being  bound  to  offer  them  in  evidence  at 
the  trial,  and  being  at  liberty  to  resort  to  other  evidence,  his 
taiiure  to  use  the  depositions  was  held  not  a  ground  of  sur- 
prise, for  which  a  new  trial  should  be  granted.'** 

M  ITieholma  v.  Ban<Ull  Banking  Co.,  130  Cal.  633,  02  Pm.  930. 

'I  BcTsolda  T.  Uauville,  S  Colo.  App.  486,  39  Pac.  360. 

**  Heath  V.  Scott,  06  Cal.  648,  4  Pac.  667.  For  another  esse  of  like 
nliance,  disappointinent,  and  failaro  to  obtain  relief  on  motion  for 
itw  trial,  see,  Ei^nbrun  v.  Smith,  S8  N.  C.  207,  4  8.  E.  122.  In 
Utatli  T.  Scott,  lupra,  the  court  aaid:  "But  plaintiffs  claim  to  have 
been  aarprised  tj  the  attack  upon  the  character  of  their  witnets,  be- 
(inw,  they  say,  that  after  the  attomeya  of  defendant  had  notified  and 
"tipnlated  with  them  lor  taking  depositions  and  counter-depositions 
of  Kitnsset  in  San  Luia  Obispo  County,  to  be  read  as  evidence  upon 
lh«  iDbject  of  inquiry  as  to  the  character  of  Moras,  they  went  to  trial 
vitbont  the  depositiona,  and  resorted  to  other  testimony  for  the  pur- 
foM  of  impeachment.  Going  to  trial  in  a  eaae  without  depositiona 
tbich  have  beeo  taken  in  it,  constitutes  no  legal  surprise;  for  if  the 
dqwdtioiw  have  not  been  transmitted  to  the  court  before  trial,  either 
jnrtj  may,  if  he  wanta  to  use  them,  move  for  a  continuance  until  they 
rane  to  hand;  or  if  they  have  been  transmitted,  and  the  party  by 
Tbom  they  were  taken  does  not  offer  them  in  evidence,  the  adverse 
party  may  offer  them,  or  any  part  of  them,  in  evidence:  Code  Civ. 
Proc,  sec.  2034.  A  party  taking  depoaitiona  is  not  bound  to  offer 
tlim  IB  evidence.  He  may  resort  to  other  testimony,  and  if  he  does 
not  take  that  course,  and  the  adverse  par^  ia  surprised  by  it,  the 
Inter  must  then  and  there  apply  for  any  relief  to  which  he  may  b« 
(atitled,  under  the  conditions  in  which  he  finds  himself.  If  he  does 
Dot  apply,  he  will  not  be  entitled  to  claim  the  surprise  as  a  ground 
lor  setting  aside  a  verdict  against  him.  It  is  well  settled  that,  if  % 
p«tly  eUimiug   to   be  surprised   by   the   introduction   of   taatimony, 
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J 191.  Same— Knst  ask  for  del«7  or  eontiniiuioe  tt  proper 
time. 

Barring  exceptional  circumatancee  noted  in  the  next  sec- 
tion, the  party  surprised  must,  at  the  time  of  the  surprise,  if 
eEibled  by  time  for  preparation  to  meet  the  situation  so  pre- 
Knted,  ask  for  such  time.  The  courts,  as  a  rule,  are  extremely 
liberal  in  granting  continuances,  and  will  and  should,  if  neces- 
arv,  grant  relief  at  once  from  l^al  surprise,  if  within  their 
power,"  Nor  should  the  party  delay  his  application  until 
farther  expense  has  been  incurred,  or,  perhaps,  the  opposite 
part;  has  altered  his  position.  He  should  apply  for  relief 
from  the  surprise  at  the  earliest  practicable  moment,  and  in 
mh  method  as  will  produce  the  least  vexation,  expense,  and 
delay."  If  tiie  relief  required  consist  in  a  postponement 
01  continuance,  and  the  party  neglect  to  apply  therefor,  his 
motion  for  a  new  trial,  on  the  ground  of  accident  and  sarprise 
Ehoald  be  denied  on  account  of  such  neglect"*^ 

But  cases  frequently  arise  in  which  the  foregoing  rules  as 
to  waiTcr  and  neglect  ought  not  to  be  strictly  enforced.  In 
Rodriguez  t,  Comstock,**  it  was  considerably  relaxed  in  favor 
of  a  party  who  was  deceived  by  his  own  witness  in  respect  to 
the  facts  to  which  he  would  testify,  and  who  had  failed  to 
move  for  a  continuance.  Bnt,  as  was  said  in  Delmas  t.  Mar- 
tin:" "In  relaxing  the  rule,  it  should  be  done  only  where  the 

BODda,  56  Ebd.  164,  53  Pae.  424,  where  misprint  in  atatnte  eansed 
'be  lurpriae.  Held,  that  the  attention  of  the  court  should  have  been 
aBtd  to  it. 

'^  See  ScbellhouHe  v.  Ball,  29  Cal.  60S. 

><  Delmas  v.  Martin,  39  CaL  &SS;  Ferrer  v.  Home  Mutual  Idi.  Co., 
4T  Cil.  416. 

»  Sehellhouse  y.  Ball,  29  CaL  609;  Turner  v.  Morrison,  I  Cal.  21; 
I>ov1e  V.  Sturgis,  38  Cal.  456;  Ferrer  v.  Home  Mut.  Ins.  Co.,  47  CaL 
««;  Dewey  v.  Frank,  B2  Cal,  343;  Bailey  t.  Richardson,  66  CaL 
114,  5  Pae.  910;  Romero  v.  Lopez  (N.  Mei.),  21  Pac.  679;  Fox  v. 
Ttrritory,  2  Wash.  Ter.  297,  S  Pac.  603;  Bayonne  Enife  Co.  v.  Um- 
Iwnliauer,  107  Ala.  406,  64  Am.  St.  Rep.  114;  18  South,  175;  David- 
•w  V.  Wheeler,  17  B.  I.  433,  22  Atl.  1022;  Cunningham  t.  State,  74 
Tn,  611,  12  8.  W.  217;  Flint  ft  P.  H.  B.  Co.  T.  Uarino  Ini.  Co. 
IC.  C),  71  Fed.  210. 

M  24  CaL  85. 

n  39  Cal.  555,  S58. 
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g  193.  Fo^retfnlneu  and  ovenigrht  do  not  conititnte  inrpriM. 
Failure  to  remember  what  is  neceseary  in  the  conduct  of  a 
case  is  imputable  as  neglect.  It  would  never  do  to  concede  tbe 
lifht  to  a  new  trial,  as  for  accident  and  surprise,  nor  upon  any 
other  ground,  upon  his  afGdarit  setting  np  his  own  forgetfiU- 
nws,  an  allegation  which  could  never  be  successfully  contro- 
TCrted.  There  would  be  practicany  no  end  to  applicationfl  for 
new  trials,  if  that  were  penmssible.** 

§  IM.  New  trial  not  granted  nnlCH  probability  of  a  different 
remit  be  ihown. 
Since  applications  for  new  trial  on  this  ground  are  looked 
npon  with  disfavor,  and  since  it  is  the  policy  of  the  law  that 
matters  once  litigated  shall  not  be  reopened  and  retried  except 
to  prevent  gross  injustice,  it  is  a  universal  condition  to  the 
granting  of  the  motion  on  this  ground  that  a  strong  probability 
of  a  different  result  upon  a  retrial  be  made  to  appear.*^  And, 
it  the  new  trial  be  sought  on  account  of  surprise,  which  pre- 
sented a  defendant  from  appearing  and  making  any  defense, 
01  a  proper  defense,  he  must,  in  his  application,  set  out  facts 
constituting  a  meritorious  defense.**  And,  when  the  new  trial 
is  sought  on  the  ground  that  a  witness  testified  contrary  to 
»hat  the  party  calling  him  expected,  it  is  not  such  accident 
and  surprise  as  will  warrant  the  court  granting  it,  if  such 

frtad  practiced  on  the  juriBdietion,  motion  for  new  trial  granted 
withaat  strong  showing  of  diligence:  Bostwick  v.  Bostwick,  73  Tex. 
182,  II  S.  W.  ITS. 

*i  See  Bees  v.  Blaekwell,  6  Ind.  App.  S06,  33  N.  "E.  fiSS;  Crowsll 
t.  Harvey,  30  Neb.  570,  46  N,  W.  709. 

n  O'Donnell  v.  Bennett,  12  Uont.  242,  29  Fae.  1044;  Ueausk^ 
*-  Oerhauwr,  2  Nev.  47,  SO  Am.  Dee.  512;  Andniat  v.  Union  Pac.  B7. 
Co.,  30  Fed.  345;  Brinson  v.  Faiicloth,  82  Ga.  1S5,  7  S.  E.  923.  For 
lik«  resMD  a  now  trial  was  held  properly  refused  when  urged  on 
fTOond  of  death  of  judge  before  commiBHioner 's  report  filed,  it  ap- 
pciring  that  no  exceptions  had  been  reserved:  Bichardson  v.  Schny- 
1h  County  etc.  Assn.,  156  Mo.  407,  57  8.  W.  117. 

n  Brooks  v.  Douglaas,  32  Cal.  208,  212;  Patterson  v.  Ely,  19  CaL 
K,  36;  Taylor  v.  California  Stage  Co.,  6  Cal.  228;  Schellhouse  v. 
Bill,  29  CaL  605;  Cook  v.  De  la  Ouerra,  24  CaL  23S;  McGnire  v. 
Drew,  83  Cal.  225,  230,  23  Pac.  312;  Auburn  Cycle  Co.  v.  Footo,  69 
UL  App.  644;  Halliday  v.  HalUday,  72  Tex.  681,  10  8.  W.  680; 
Campbell  v.  Bntler,  32  tAo.  App.    646.    In    Patterson  v.  Ely,    on* 
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decision  may  -well  be  doubted.  To  so  decide  is  to  evade  the 
point  presented  and  decide  the  motion  on  a  ground  not  relied 
upon  and  upon  which  the  moving  party  has  had  no  oppor- 
tunity to  be  beard. 

1 18S.    Sorpriie  connsting  in  set  of  eonrt. 

Prejudicial  acts  of  the  court  are  usually  presented  on 
the  motion  under  the  head  of  irregularity,*''  But,  an  act 
oF  the  court  may  also  constitnte  silrpriBe  within  the  legal 
meaning  of  that  term.  Thus,  where  defendant  understood 
from  a  statement  of  the  judge  that  the  trial  would  not  be  taken 
ap  until  the  next  week,  and  it  was  taken  up  and  tried  the  same 
week  before  a  special  judge,  in  the  absence  of  defendant  and  his 
coonsel,  without  notice,  it  was  held  that  defendant  was  en- 
titled to  a  new  trial,  on  the  ground  of  surprise.**  In  another 
cue  a  new  trial  was  ordered  on  the  affidavits  which  had  been 
prepared  for  a  continuance,  the  decision  being  given  during 
their  preparation.*® 

S 186.  fiorprise  eonditing  in  Tiolation  of  ^;reements  and 
miileading  information  by  opposite  party  or  oonnsel. 
As  a  rule,  parties  may  not  rely  upon  statements  of  the  ad< 
verse  party,  or  upon  stipulations  not  entered  into  with  legal 
binding  force  and  effect;  but  cases  have  come  before  the 
conrts  which  exhibited  very  bad  faith,  and  in  which  justice 
Etrongly  demanded,  not  the  enforcement  of  ench  stipulations, 
but  relief  from  the  consequences  of  reliance  upon  them  on  a 
proper  motion.  In  Eobertson  v.  Williams,™  it  was  held  that 
»hile  oral  stipulations  are  not  binding,  yet  reliance  upon  the 
word  of  a  reputable  attorney  may  be  excusable  neglect,  for 
which  relief  may  be  granted  on  the  ground  of  surprise,  A¥here 
»  verdict  is  taken  for  plaintiff  under  an  agreement  of  counsel, 
and  plaintiff,  through  his  counsel,  subsequently  refuses  to  carry 

*i  See  ute,  I  32. 

tt  Simpkiiu  t.  White,  43  W.  Ya.  200,  27  a  E.  241. 

w  Ootuau  *  Co.  V.  McCollom,  8  8.  Dak.  186,  65  N.  W.  1068. 

>«  81  CaL  268,  22  Pac  663.  Tbe  language  of  the  court  in  this 
tUe  cannot  stand  the  test  of  criticism.  The  deciBion  was  correct, 
liiJHeTer.  The  "eicosable  neglect"  Bimply  meant  that  there  was 
no  valid  objection  on  the  score  of  reasonable  prudence  or  diligence. 
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cident  or  surprise  which  ordinary  prudence  could  not  have 
guarded  against,"  as  a  ground  for  a  new  trial,  does  not  in- 
clude ignorance,  mistakee,  nor  misapprehension  of  an  attorney, 
not  occasioned  by  the  adverse  party,  nor  mismanagement  of  the 
case  by  the  attorney,  through  design,  ignorance  or  negligence." 
But  relief  will  be  granted  in  this  form  where  there  enters  into 
the  conduct  of  the  attorney  from  which  the  prejudice  results 
the  element  of  fraud  or  there  are  appearances  of  collusion  with 
the  opposite  party.  And  where  a  note  was  given  an  attorney 
vith  the  understanding  that  he  should  serve  as  counsel  both 
before  the  examining  magistrate  and  aft«r  indictment,  if  the 
maker  should  be  indicted,  but  before  his  indictment  a  judgment 
was  recovered  on  the  note,  and  the  attorney  became  a  judge 
and  therefore  unable  to  perform  his  agreement,  it  was  held  that 
a  nev  trial,  applied  for  in  due  time,  should  be  granted  in  the 
action  where  judgment  was  rendered  on  the  note.'''*  And  the 
8b»ndoDment  of  a  cause  by  plaintiff's  counsel,  without  notice 
tc  him  and  in  the  midst  of  the  trial,  was  held  ground  for  a  new 
trial™  So,  where  the  attorney  for  a  nonresident  defendant 
corporation  formed  a  partnership  with  the  attorney  for  the 
plaintiff,  withdrew  from  the  case,  and  engaged  another  attor- 
ney to  conduct  the  defense,  without  the  knowledge  or  consent 
of  the  defendant  or  its  resident  agent,  and  so  short  a  time 

Ti  Holdemao  v.  Jones,  52  Kan.  743,  34  Fac.  352;  Fincber  v.  Mal- 
Mlmson,  96  Cal.  3S,  30  Pac.  835;  ProBtoD  v.  E}ureka  Art  Stone  Co., 
54  Cal.  :iSS.  See,  aUo,  State  v.  Dreher,  137  Mo.  11,  3S  S.  W.  S67. 
Where  ignorance  and  incompetency  of  attorney  appointed  by  court 
i>  relied  on  as  eonstitDting  surprise,  it  must  be  clearly  shown  that 
"Bfh  attorney  did  not  do  bis  doty;  Fambles  v.  State,  97  Qa.  825, 
25  S.  E.  365.  Party  beld  not  surprised  at  tbe  intoxication  of  bis 
i>ttorneT,  nhicb  he  discavers  during  the  trial;  Fitch  v.  Ellison,  15 
Colo.  418,  24  Pac.  872.  The  above  decisions,  in  so  far  as  thuy  re- 
late to  neglect  or  mistake,  are  not  applicable  in  Iowa,  nor,  it  seems, 
in  Kentucky,  where  the  neglect  and  mistake,  if  excusable,  are 
groands  for  new  trial:  See  Peterson  v.  Koch,  110  Iowa,  19,  80  Am. 
SL  Eep.  261,  81  N.  W.  IflO;  Prater  v.  Campbell,  ES  Ky.  Law  Bep. 
1510,  60  8.  W.  918. 

^^  Ahlomicb  v.  Qreenvilte  Nat.  Bank,  22  Tex.  Civ.  App.  273,  H 
8.  W.  794,  ease  holding  failure  of  counsel  to  stipulate,  as  directed 
bj  client,  ground  for  new  trial:  Kimball  (W.  W.)  Co.  v,  HuntiogtoD, 
80  Wis.  270,  30  N.  W.  177. 

IS  Donnelly  v.  HcAidle,  43  N.  Y.  Supp.  660,  14  App.  Div.  217. 
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I  199.  Aecident  and  saipriie  reinlting  in  inability  to  attend 
trial. 
It  appears  to  have  been  held  in  McKinley  t,  Tuttle**  that 
» trial  in  the  absence  o(  the  parties  does  not  constitute  an  ex- 
amination of  an  issue  of  fact  eo  &s  to  warrant  relief  from 
b  decision  and  judgment  rendered  thereat.  But  such  doctrine 
certainly  is  not  sound  in  view  of  practical  construction  and  eubse- 
qnent  decisions  where  an  answer  has  been  filed  denying  material 
allegations  in  the  complaint.*"  Surprise  concurrent  with  the  ab- 
sence of  a  party  may  consist  in  the  taking  up  and  trying  his 
ease  out  of  prearranged  order**  or  earlier  than  he  had  a  right 
to  suppose  it  would  be  reached  for  trial,-*'  or  it  may  be  brought 
on  for  trial  in  bis  absence  by  conduct  of  the  opposite  party 
amounting  to  actual  or  legal  fraud  so  as  to  constitute  sur- 
prise entitling  him  to  a  new  trial,  as  when  a  dismissed  case 
vas  reinstated  and  pressed  for  trial  by  plaintiff  without  notice 
to  defendant.*" 

n  34  CbL  ^5;  8e«  ante,  S  181. 

tt  Is  MeOiiiTe  v.  Drew,  S3  Cal.  229,  E3  Fae.  312,  motion  for  new 
trill  treated  in  lower  snd  appallate  conrt  as  appropriate  proceediog, 
Ikongh  partj  absent  from  trial,  new  trial  refused.  In  Bobertton  v. 
Williams,  8  Cal.  26S,  22  Pac.  065,  Hame  except  that  order  denying 
nn»  trial  revened.  To  lame  effect,  Symonda  v.  Bunnell,  80  Cal.  330, 
ti  Pu.  193. 

M  See  Fitzgerald  v.  Wygal,  24  Ter.  Civ.  App.  872,  59  3.  W.  21. 
Id  order  to  entitle  a  party  to  a  new  trial  on  the  ground  of  aecident 
Ud  iDTprise,  eonaisting  in  the  fact  that  the  date  of  trial  was  fixed 
bj  tbe  bar  and  not  by  the  court,  whereby  his  counsel  was  absent 
It  tbe  trial,  and  judgment  taXen  against  him,  he  must  show  that  the 
tri»l  was  thereby  delayed  or  precipitated  to  his  prejudicial:  Interua- 
tional  etc.  By.  Co.  v.  MiUer,  9  Tez.  Civ.  App.  104,  28   8.  W.  233. 

B*  See  Vittetow  v.  Ames,  21  Ky.  Law  Bep.  225,  51  8.  W.  1.  Where 
judgment  waa  rendered  agaiuBt  a  party  in  the  abssnce  of  his  attoi- 
i>«y,  who  had  employed  another  attorney  to  attend  to  the  cause  for 
Un,  giving  him  all  necessary  inBtrnetioni,  and  the  latter  used  ordi- 
nary diligence  in  proceeding  by  the  ueusl  all-rail  route,  but  did  not 
ruch  the  place  of  trial  nntil  a  few  hours  after  judgment  had  been 
EDtered,  and  there  were  other  cases  for  trial  ahead  of  this  one,  un- 
opectedly  disposed  of— a  new  trial  was  granted  under  the  code  pro- 
viaion  for  a  new  trial  in  ease  "of  aecident  or  surprise,  which  ordi- 
Uiy  prudence  could  not  have  guarded  against":  E^rst  Nat.  Bank 
T.  Harwiek,  74  Iowa,  227,  37  N.  W.  171. 

H  Cbieago  etc.  By.  Co.  v.  Deaver,  45  Neb.  807,  63  N.  W.  790.    Sm 
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in  his  teetifying  differently  from  what  he  expected  or  failing 
to  give  expected  teetimony,  except  where  a  clear  case  of  dili- 
gence be  shown  together  with  a  probability  of  producing  satis- 
hdorj  evidence  on  the  particular  point  with  reference  to  which 
the  surprise  occurred,  nor  unless  he  has  been  in  some  respect 
misled  by  the  conduct  or  representationa  of  the  witness.  Of 
course,  it  is  his  duty  to  apply  for  a  continuance  at  the  time  of 
the  Gurprise,  if  the  existence  of  such  other  evidence,  or  means 
of  orercoming  the  surprise  were  known  to  him.^  A  case 
meeting  all  the  legal  requirements  and  which  was  held  to  pre- 
tent  facte  warranting  the  relief  in  this  form  was  that  of  Bod- 
riguM  V.  Comstock,*"  in  which  the  court  said :  "We  furthermore 
consider  that  the  defendants  were  surprised  by  the  failure  of 
their  witness,  and  in  the  sense  in  which  the  term  'surprise*  is 
nsed  in  the  law  of  new  trial.  The  parties  applied  to  the  wit- 
ness seasonably  in  advance,  and  he  then  asserted  that  within  his 
personal  knowledge  and  recollection  the  fact  in  relation  to 
Thich  he  was  interrogated  was  with  them.  The  defendant  se- 
cnred  his  attendance  at  the  trial,  together  with  that  of  an 
interpreter.  When  the  witness  was  needed  he  was  called  to  the 
Eland,  and  on  being  inquired  of,  he  completely  defeated  the 
just  expectations  that  he  had  previously  excited.  It  is  of  no 
moment,  in  our  judgment,  that  the  defendants  did  not,  at  that 
fage  of  the  trial,  move  for  a  continuance;  for  at  that  time  they 
did  not  know,  and  therefore  could  have  given  no  assurances  to 
the  court,  that  a  continuance  would  enable  them  to  retrieve  the 
disaster  that  had  befallen  them." 
In  such  caBGB  it  must  be  fully  ehovm  that  the  party  is  pre- 
■  jndiced.  This  involves  a  showing  that  the  testimony  of  the 
"itnesses  causing  the  surprise  was  not  true  ;**  also,  that  there 
is  at  least  a  probability  of  a  different  result  upon  a  retrial** 

M  See  ante,  |  191. 

>o  24  Cal.  8S,  88.    See,  also,  Wilaon  t.  Br&ndou,  8  Qa,  136;  Levy 
«■  Brawn,  11  Ark.  16;  UcFarlatid  t.  Clark,  9  Dana,  134. 
»  People  V.  Jocelyn,  29  Cal.  562;  Egtate  of  Carterj,  S6  Cal.  470, 

4;i 

'*  See  Mte,  I  194;  Guy  v,  Hanley,  21  Cal.  39T,  wbere  nneipected 
tmimony  related  solelj  to  a.  point  not  involved  in  the  action;  Elack- 
nhium  v.  Fierson,  22  Cal.  160,  In  Guy  v.  Hanley,  Bnpra,  the  court 
mid:  "Tbe  motion  for  a  new  trial  wai  baeed  upon  a  rtatenient  of 
tlu  evidence,  and  upon  an  affidavit  alleging  Burpriie  on  account  of 
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In  the  third  place  the  evidence  with  which  the  party  expects  to 
meet  the  stirpriBe  muBt  be  set  forth.***  In  the  fourth  place,  tho 
probability  of  a  different  result  on  a  retrial  should  be  cWrly 
mdieated;***  and  if  it  does  not  clearly  appear  from  the  fore- 
going parte  of  the  affidavit,  or  alRdavits,  it  may  be  shown  by 
proper  references  to  the  record  pertinent  for  the  court's  con- 
sideration in  connection  with  such  extrinsic  matters.  In  the 
fiftli  place  the  mle  requiring  the  best  evidence  of  which  the  case 
idmitB  should  not  be  lost  sight  of;***  and  the  affidavits  of  any 
new  witnesses  relied  on  should  accompany  the  application,  or 
their  absence  should  be  explained.*"* 

i«  Cohen  v.  Alameda  (City  of),  124  Cal,  G04,  57  Pae.  377;  Qifford 
T.  Dfnver  etc  E.  E.  Co.,  12  Colo,  12S,  20  Pae.  383. 

>U  PatteiMn  v.  EI7,  19  Cal.  2S;  Qnj  v.  HaDljr,  21  Cal.  3dU; 
Brook*  V.  JohDHon,  122  Cal.  569,  55  Pae.  423;  ante  t  194.  AlLbough 
an  iSdavit  of  meriti  ia  nmally  required  of  defendant  moving  bereiu, 
it  leenit  that  where  the  motion  ie  made  at  the  eame  term,  anch  affl- 
daril  U  not  required:  Mitchell  v.  Knight,  7  Ohio  C.  C.  204. 

IM  See  SehellbonM  v.  Ball,  29  CaL  606;  Bogeri  v.  Hide,  1  CaL  429, 
U  km.  Dec  300. 

10s  People  7.  Bealoba,  17  Cal.  389;  Bogeta  v.  Huie,  1  Cal.  429,  54 
Ad.  Dec  300;  Clifford  v.  Denver  &  &  P.  B.  B.  Co.,  12  Colo.  125,  20 
n  clear  ease  where  the  showing  on  gronnd  of  surprise  was 
:  Peoplft  V.  Luehetti,  119  CaL  SOI,  SI  Pae.  707. 
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I  iU.  Snle  thftt  newly  discovered  evidence  doM  not  wirrant  a  new 
trial  if  merely  cumnUtive — Little  or  no  value  of  the  rule — 
Uisleading  deflnitione. 

t  228.    Same — Decisions  referring  to  cumulative,  newly  discovered,  eri- 

f  !2T.  Uust  not  be  merely  effective  to  impeach  witnesse*. 

I  as.  Ko  objection  to  corroboTative  evidence,  as  auch, 

{  229.  ARidarits  of  party  and  counseL 

I  S30.  Affidavits  of  witnesses. 

I  SOi    Scope  and  diffionlties  of  the  subject. 

It  all  that  baa  been  written  and  officially  published  from 
time  to  time  on  this  subject  were  collated  and  republished  it 
would  fill  several  good-sized  volumes ;  and  yet  it  is  a  rather  ra- 
ftreted  subject.  The  student,  or  young  practioner,  we  will 
appose,  takes  up  a  common-law  treatise  on  practice  and  first 
reads  some  of  the  general  definitions  and  roles  on  the  subject 
of  newlj  dJGCOvered  evidence.  They  appear  upon  cursory  read- 
ing to  make  it  all  yery  clear;  first,  as  to  what  constitutes  newly 
iseotered  evidence,  and  secondly,  as  to  the  conditions  and 
bmitationa  upon  its  use.  But  when  he  becomes  a  full-fledged 
practitioner,  having  occasion  to  seek  a  new  trial  on  this  ground 
Mid  to  present  judicial  authorities,  he  will  find  no  little  incon- 
sL^ency  in  the  adj'udieations,  and  considerable  confusion  result- 
ing from  hasty,  loose  and  incoDEiderate  judicial  expression.  If 
'  California  lawyer,  he  turns  to  section  657  of  the  Code  of 
firil  Procedure — and  if  in  some  other  state  he  is  apt  to 
^ni  a  statutory  provision  substantially  the  same;  he  finds  to 
te  given  as  one  of  the  grounds  for  new  trial  "newly  discov- 
ered evidence,  material  to  the  issue,  which  by  reasonable  dili- 
gence could  not  have  been  produced  at  the  trial."  In  some 
ffites  the  ground  expressed  is  simply  "newly  discovered  evi- 
nenM."  In  one  or  two  states,  no  such  ground  for  new  trial 
i:  recognized  as  available  on  motion  in  the  same  court.  But, 
tfrerting  to  our  young  practitioner,  he  soon  finds  that  what  ap- 
prars  at  first  so  simple,  is  but  a  guide  board  to  an  almost 
iiffliiless  field  of  investigatloiL  The  legal  meaning  of  the 
idjwtive  prefix  "newly  discorered,"  is  easy  of  ascertainment; 
Imt  the  thing  itself  "evidence"  calls  for  a  knowledge  of  the 
ttiMM  known  to  the  law  by  which  an  ultimate  fact  is  proven 
"'  disproven,  and  an  acquaintance  with  the  case  already  made, 
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merits,  in  preference  to  perpetuating  a  decision  resting  upon  a 
trial  at  which  only  part  ot  the  merits  were  presented  for  con- 
udeiation. 

It  will  be  the  purpose  of  the  remaining  sections  of  this 
chapter  to  present  the  law  covering  this  ground  for  the  mo- 
tion, moie  t^eerlj  and  fnlly  than  it  has  ever  been  pteseoted. 

S  805.    Statutory  provinoni— General  reqoirementi. 

This  ground,  as  stated  in  the  statute,  is  in  the  Code  of  Civil 
Procedure  of  California,  oewly  discovered  evidence,  material 
for  the  party  making  the  application,  which  he  could  not, 
irith  reaaonable  diligence,  have  discovered  and  produced  at  the 
trial ;^  and  in  the  Penal  Code  of  CaUfomia,  as  follows:  "When 
a  verdict  has  been  rendered  against  the  defendant,  the  court 
may,  upon  his  application,  grant  a  new  trial,  in  the  following 
cases  only:  When  new  evidence  is  discovered  material  to  the 
defendants,  and  which  he  could  not,  with  reasonable  diligence, 
have  discovered  and  produced  at  the  trial.  When  a  motion  for 
a  new  trial  is  made  upon  the  ground  of  newly  discovered  evi- 
dence, the  defendants  must  produce  at  the  hearing  in  sup- 
port thereof,  the  affidavits  of  the  witnesses  by  whom  such  evi- 
dence is  expected  to  be  given,  and  if  time  is  required  by  the  de- 
fendant to  procure  such  affidavits,  the  court  may  postpone  the 
hearing  of  the  motion  for  such  length  of  time  as,  under  all 
the  circumstances  of  the  case,  may  seem  reasonable."*  The 
only  difference  in  the  law  governing  the  procedure  in  the  two 
classes  of  cases  is  that  in  criminal  cases  it  is  expressly  re- 
quired that  the  affidavits  of  witnesses  must  be  produced.  Tn 
civil  cases  the  absence  of  such  affidavits  may  be  excused  by  a 
proper  showing,  the  requirements  of  which  will  be  hereinafter 
btated. 

These  provisions  in  the  same  form  have  always  been  in  the 
two  respective  codes.  There  has  never  been  any  change  in 
the  provision  applicable  to  civil  cases;  but  prior  to  the  adop- 
tion of  the  Penal  Code,  newly  discovered  evidence  was  not 
one  of  the  statutory  grounds  for  new  trial,  and  consequently 
was  not  recognized  as  a  ground  for  the  motion." 

I  Sabd.  4,  I  657. 
1  I  mi,  iubd.  7. 
I  Peoplo  V.  BemBteiQ,  18  Cal.  69S, 
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jndge  is  the  element  of  disfavor  and  auspicion  regarding  the 
motion  when  based  on  this  ground.  And  often  when  appel- 
late conrts  refer  to  the  discretion  of  the  trial  judge  in  pass- 
iDg  upon  the  orders  of  trial  courts,  snch  reference  is  coupled 
»ith  a  mention  of  the  disfaTor  and  siupicion,  with  which  the 
motion  is  regarded."  It  is  tme  that  a  strong  showing  should 
be  required,  but  it  is  difGcult  to  see  why  an  application  on  this 
groiind  which  conforms  to  the  requirements  of  law  as  estab- 
lished by  the  decisions  should  be  viewed  with  any  moredis- 
iaTor  and  suspicion  than  any  oth^r  ground  which  must  be  pre- 
noted  on  affidavits.  And  the  higher  courts  have  recently 
thown  a  decided  tendency  to  omit  reference  to  disfavor  and 
inspicion,  in  reviewing  orders  on  motions,  based  on  this  ground, 
3nd  to  refer  to  the  discretionary  province  of  trial  courts  in 
the  same  general  terms  as  where  the  motion  was  based  on  other 
gTooDds.*  And  while  the  refusal  to  grant  a  new  trial  on  the 
ground  of  newly  discovered  evidence  is  a  matter  largely  within 
the  discretion  of  the  trial  court,  yet,  if  it  appears  that  the  evi- 
dence is  material,  could  not  have  been  discovered  with  rea- 
wnable  diligence  by  the  party  applying  for  a  new  trial,  and 
other  requisiteB  of  the  application  appear,  appellate  courts 
generally  reverse  the  ruling,*     And  a  new  trial  is  especially 

6  See  People  v.  Freeman,  92  Cal.  369,  28  Pac.  261;  People  v.  Sut- 
loi,  73  Cal.  243,  15  Pac.  86;  People  v.  Howard,  74  Cal.  547,  16  Pac 
JW;  SpottJBwood  V.  Weir,  80  Cal.  448,  22  Pae.  289;  Harralson  v, 
fitrrett,  99  Cal,  007,  34  Pac.  342;  Tibbet  v.  Bae,  125  CaL  544,  S6  Pae. 
IW,  as  to  discretion  of  trial  eoart.  See,  also,  Anderaou  v.  Ueil- 
tery  (8.  Dak.),  92  N.  W.  1087. 

•  See  People  v.  Meaag,  3  Cal.  B80,  29  Pac.  116;  People  v.  Wooa 
Tick  To,  120  Cal.  2S4,  62  Pac.  333;  People  v.  Clarke,  130  Cal.  642, 
f^  Pac.  138;  Dojle  v.  Turla,  3S  CaL  456;  Mowrjr  v.  Baabe,  89  Cal. 
W6,  27  Pac,  1S7;  Heiatz  v.  Cooper,  104  CaL  668,  38  Pac  511j 
O'Bourke  v.  Venoekohl,  104  Cal.  254,  37  Pac.  930;  Tibbet  v.  Sue, 
ISS  Cal.  544,  58  Pae.  160;  Pengill^  y.  Case  (J.  J.)  ThreBhing  Mach. 
Co.  (N.  Dak.),  91  N.  W.  63;  Longley  v.  Daly,  1  8.  Dak.  257,  46  N. 
W.  247;  UcNeile  v.  Cridlaad,  6  Pa.  Bupr.  Ct.  428;  Voltkammer  v. 
Kunn  Electric  etc.  B.  Co.,  23  App.  Div.  88,  48  N.  T.  Supp.  372; 
State  T.  Armstrong,  48  La.  Ann.  314,  19  South,  146;  State  v.  Don 
CuloB,  38  S.  C.  225,  16  8.  K  832. 

T  See  State  v.  Btowe,  3  Wash.  206,  28  Pac  S37.  In  thla  case, 
*fttr  referring  to  the  discretion  to  be  conceded  to  lower  courts,  the 
Htut  Mid:  "Still,  if  this  court  thinks  tbat,  nodei  all   th«  circnm- 
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covered,  by  which  expression  is  meant  that  it  must  haye  been 
discovered  since  the  triaL  If  diecovered  before,  or  at  the  trial, 
and  no  contiuaance  of  the  trial  was  applied  for,  an  answer  to 
the  motion  that  no  diligence  is  shown  will  be  BuiUcient  to  de- 
feat it,  no  matter  what  else  may  be  shown*  And  since  each 
party,  and  especially  their  counsel,  are  presumed  to  be  familiar 
vitb  the  issues,  and  to  know  what  proofB  will  be  required  to 
BOftain  his  own  allegations  or  to  meet  and  overthrow  such  as 
may  be  adduced  in  support  of  those  against  him,  it  is  not 
enough  to  present  a  showing  that  he  did  not  know,  or  did  not 
discover  until,  since  the  trial,  the  materiality  of  the  evidence. 
It  is  the  evidence  itself,  and  not  merely  its  materiality  which 
mnst  appear  to  have  been  newly  discovered,***  But  it  would 
be  very  difficult  to  state  any  rule,  or  principle,  applicable  to  the 
snbject  of  newly  discovered  evidence  to  which  there  are  no  ex- 
ceptions; and  it  was  held  that  this  rule  did  not  apply  where 
Ibere  was  no  reason  to  suppose  that  evidence  within  the  knowl- 
edge of  the  party  was  material'*  The  moving  party  must 
show  by  his  own  affidavit  that  the  new  evidence  was  not  known 
(o  him  at  the  time  of  the  triaL  Upon  that  questioii  the  aSi- 
(Urits  of  other  persons  are  not  suflScient.*"    Evidence  may  be 

ftt  or  otherwiM,  would  oaturally  tend  to  miBlead  the  defendant, 
>nd  the  plaintiif  cannot  complain  if  it  in  fftct  had  bucli  ofFect,"  and 
t'D«  jndgment  was  reversed  and  a  new  trial  ordered. 

•  See  Cnrran  v.  Btange  Storage  Co.,  98  Wis.  69S,  74  N.  W.  377; 
Bobinton  v.  Veal,  79  Qa.  633,  7  S.  E.  159;  Bile^  v.  Ubannon,  19  B.  I. 
KU,  31  AtL  980.    See,  also,  post,  f  f  229,  230. 

»  Pmple  V.  Sutton,  63  CaL  243;  People  v.  Urquidae,  96  Cal.  239, 
3!  Ptc  52;  Beny  t.  Metzler,  7  CaL  418. 

i>  HtM  T.  Sloane,  «2  N.  Y.  Supp.  666,  47  App.  Div.  StlS.  Held 
DlberwiM  in  Gaini  v.  White,  2  S.  Dak.  410,  50  N.  W.  901. 

»  Arnold  V.  Bkagge,  35  Cal.  84.  See,  also,  Broet  t.  Moore,  44 
Uiim.  470;  State  v.  Lucas,  147  Uo.  70,  47  S.  W.  1067;  State  r.  Soper, 
148  Uo.  217,  49  S.  W.  1007;  Kansas  Cit^  t.  Uarsh  Oil  Co.,  140  Uo. 
tf8,  41  8.  W.  443;  State  v.  Bussamns,  108  Iowa,  11,  78  N.  W.  700; 
Bute  T.  Moats,  108  Iowa,  13,  78  N.  W,  701;  Eussell  v.  OUver,  75 
tei  II,  4  8.  W.  264.  In  Arnold  v.  Skaggs,  supra,  the  court  said: 
"Ibf  affidavit  of  the  defendant  fails  to  show  that  be  was  not  cogul- 
unt  of  the  alleged  insanity  of  Arnold  before  or  at  the  time  of  the 
ttul.  The  aiDdavits  of  Frej'  and  Thomas  both  show,  it  is  true,  that 
liiej  informed  the  defendant  of  Arnold's  supposed  insanity  after 
Ibe  trial,  and  that  they  Terily  beliered  that  he  [the  defendant]  was 
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ittnmej  alone  showing  a  want  of  knowledge  Buflficient.  The 
affidavit  of  the  party  himself  showing  that  the  existence  of 
the  eridence  was  not  within  his  knowledge  must  be  also  pre- 
sented.'* And  where  the  evidence  sought  from  the  witness,  on 
■ceoQDt  of  whose  absence  a  continuance  was  asked,  was  for  the 
I'lirpoee  of  proving  certain  statements  made  by  the  defendant 
before  a  jury  of  which  those  witnesses  were  members,  it  was 
held,  the  evidence  most  have  been  within  the  kiiowledge  of 
the  accused  at  the  time  of  the  trial,  and  that  it  could  not 
be  deemed  newly  discovered.**  In  another  case  it  was  held 
that  the  arrival  of  a  deposition  during  the  trial  without  the 
bowledge  of  a  party  will  not  constitute  the  basis  of  a  motion 
for  aew  trial  on  the  ground  of  newly  discovered  evidence." 
And  in  an  action  of  claim  and  delivery  for  trays,  the  proposed 
tc^limony  of  the  manager  of  the  lumber  company  that  furnished 
the  trays,  as  to  the  purchase  thereof  by  the  plaintiffs  at  the 
fomer  trial,  was  held  not  to  be  newly  discovered  evidence." 
And  it  was  held  in  case  of  an  application  by  a  corporation  that 
Ihe  affidavit  should  have  negatived  knowledge  at  or  before  the 
trial  of  the  alleged  new  evidence,  by  all  other  officers  of  the 
Mrporation,  as  well  as  of  the  one  making  the  affidavit.*®    On 

FDiiTEvaiiM  SI  grunnd  for  new  trial:  Wildman  t.  Wildmaa,  72  Conn. 
^C2,  «4  AU.  224. 

13  Morgsn  v.  Bell,  41  Kan.  345,  21  Pae.  256;  State  t.  Magera,  86 
Or.  18,  58  Pa«.  892;  North  v.  Btate,  103  Ob.  651,  29  B.  E.  423.  That 
affidavit  of  both  part}-  and  his  eonnsel  ibould  ba  preaenied,  iee 
^ebra»k•  Tel.  Co.  v.  Jones,  60  Neb.  398,  83  N.  W.  197;  Broat  v. 
Mnore,  U  Minn.  46S,  47  N.  W.  5S.  In  Btate  r.  Magera,  Bupra,  the 
KDrt  uid;  "There  wasnoibowingtbat  thesoppoaed  Denljdiaeovered 
rridfnee  was  not  known  to  the  defendant  prior  to  and  during  the 
time  of  the  trial.  Sueh  a  ahowiug  ia  eaaential,  and  without  it,  a  new 
trial  thoald  never  be  granted." 

>«  State  V.  Hanks,  39  La.  234,  1  South.  45S. 

n  Tyler  v.  North  Am.  Tranip,  ft  Tr,  Co.,  24  Wash.  252,  64  Pao. 
M.  Id  this  case,  the  court  said:  "It  is  evident  that  counsel  for 
nrh  party  at  the  trial  were  aatieipating  this  deposition.  Of  course, 
tbere  was  notice  of  its  taking,  and  either  eoanael  conld  have  been 
lAiiwd  of  its  contents." 

IS  Bntler  v.  Estrella  Eaisin  Vineyard  Co.,  124  Cal.  239,  56  Pac. 
IMO. 

1»  Lee-Kinsey  Implement  Co.  v.  Jenka,  13  Colo.  App.  266,  268,  57 
PicWI. 
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in  Till  not  be  interferred  with  except  in  caee  of  abuse  of  dis- 
crrtion,  or  as  the  same  idea  ia  sometimes  expressed,  to  prevent 
obvious  injuBtice.**  It  may  be  stated,  as  a  general  principle  of 
kv,  that  a  new  trial  will  not  be  panted  on  the  ground  of 
newly  discOTered  evidence,  if  the  evidence  might  have  been 
discovered  by  reasonable  diligence  in  time  to  have  been  pro- 
duced at  the  trial.*"  And  the  materiality  of  the  new  eri- 
aence  cannot  be  considered  as  an  ezcnse  for  the  lack  of  diU- 

t*  "Diligeoce  is  a  relative  term,  incapable  of  aiact  definition 
ind  depends  essentia]!;'  npon  the  partioolar  eireumBtaneeB  of  eaeh 
om":  Heintz  v.  Cooper,  104  Cal.  668,  38  Pae.  611.  All  eircum- 
lUnces,  including  the  lituation  of  the  parties  and  of  tlie  oewlj'  dis- 
Mvered  witness,  will  be  coniidared:  Stnrdj  v.  8L  Charlee  Land  ete, 
Co,  33  Mo.  App.  M. 

tt  People  T.  Chiog  lling  Cbanf,  74  Cal.  SSQ,  16  Pac.  201;  Bart- 
lett  V.  Eogden,  3  Cal.  07;  Stoakes  t.  Uouroe,  S6  Cal.  3S3;  Butler 
T.  TsMBolt,  40  Cal.  74;  Bnraell  v.  Dennison,  4G  Cal.  S37;  People  v. 
Lewis,  61  Cal.  367;  Soas  v.  Bedgwiek,  69  Cal.  247,  10  Pae.  400; 
People  V.  SottOB,  73  CaL  243,  IS  Pac.  86;  People  r.  Howard,  74 
C&L  547,  16  Pa£.  394;  People  v.  Leong  Tune  Oun,  77  Cal.  636, 
2C  Pae.  27;  People  t.  Urquidas,  96  Cal.  23S,  31  Pae.  52;  People  v. 
KeUon,  85  CaL  421,  24  Pac.  1006;  Sooae  Biver  Bank  v.  Oilmore,  3 
V.  Dak  188,  54  N.  W.  1032;  People  v.  Warren,  130  Cal.  683,  63  Pae. 
U;  Galvin  v.  Palmer,  113  Cal.  46,  4S  Pae.  172;  People  v.  Brittan,  lis 
CaL  409,  60  Pae.  664;  State  v.  Davis  (Idaho),  S3  Pae.  678;  Lander  v. 
Miles,  3  Or.  40;  Howard  v.  Winters,  3  Nev,  639;  O'Bouke  v.  Venne- 
kohl,  104  Cal.  254,  37  Pac  930;  Martin  v.  Hazard  i'owder  Co.,  2 
Colo.  600;  Outcalt  v.  Johnson,  9  Colo.  App.  619,  526,  49  Pac.  105S; 
Crater  v.  UeCormtck,  4  Colo.  1S9;  Camthers  v.  Pemberton,  1  Mont. 
Ill;  Garfield  etc.  Co.  v.  Hammer,  6  Mont.  63,  ij  Pae.  153;  Nesbit 
T.  People,  19  Colo.  441,  462,  36  Pae.  221;  Boston  v.  Laws  (Colo. 
App.),  33  Pac.  284;  Klopenstine  v.  B&ft,  20  Utah,  45,  57  Pae.  T12j 
State  V.  Power,  24  Wash.  34,  63  Pae.  1112;  People  v.  Peacock,  5 
Utah,  237,  14  Pac.  332;  United  Statea  t.  Eldredge,  6  Utah,  161,  13 
Pae.  673;  Wilson  v.  Waldron,  13  Wash.  149,  40  Pac.  740;  Bullock 
T.  White  Star  3.  8.  Co.  (Wash.),  70  Pac  1106;  Cheeney  v.  Ne- 
bnska  ft  C  Stone  Co.,  41  Fed.  740;  Wilson  v.  Seaman,  15  a  Dak. 
103,  87  N.  W.  577;  Liggett  v.  People,  26  Colo.  364,  58  Pae.  144-; 
Veinbarg  v.  Somps  (Cal.),  33  Pac  341;  Gaines  v.  White,  1  S. 
Dak.  434,  47  N.  W.  524;  Demmon  v.  Mnlien,  6  8.  Dak.  554,  62 
N.  W.  380.  Bnle  as  to  diligence  in  Sonth  Dakota  stated:  Ochsen- 
leiter  v.  Baglev  El.  Co.,  11  8.  Dak.  91,  75  N.  W.  622.  Show- 
ing held  safficient  to  warrant  new  trial  where  witness  whose 
tsrtimony  was  required    resided    one    hundred    miles    distant    from 
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fawd.*"  It  is  the  daty  of  the  litigaat  to  make  full  disclosure 
of  the  names  and  whereabouts  of  witnesses,  and  of  the  ez- 
iftence  of  evidence  to  his  counsel;  and  it  was  held  that  a  new 
trial  was  properly  refused  where  sought  on  the  ground  of 
ntwlv  discovered  evidence  which  was  known  to  the  movant  he- 
tore  the  trial  but  not  communicated  to  his  attorney,  though 
moTant  was  himself  absent  from  the  triaL** 

Hundreds  of  cases  might  be  added  to  those  here  cited,  where- 
in the  above  rule  is  declared,  and  in  a  majority  of  cases  it  has 
\v<n  adhered  to,  simply,  because  the  demands  of  justice  did 
not  call  for  either  a  higher  or  a  lesser  degree  than  what  is 
knntrn  in  general  law,  and  designated  in  the  statute  as  reason- 
able diligence.  But  in  many  other  cases  the  courts  have  done 
»Hat  may  be  either  considered  as  giving  a  strangely  liberal 
and  perverted  interpretation  to  the  statute,  or  as  substituting, 
wmetimes  the  greatest,  and  at  other  times  the  slightest,  for 
reasonable  diligence.  And  there  are  instances  in  which  they 
Ime  excosed  any  showing  of  diligence  whatever,  and  unequivo- 
cally declared  that  there  were  exceptions  to  the  rule,  notwith- 
standing ita  legislative  origin.  In  view  of  this  laxity  of  in- 
iirpretation,  or  rather  of  administration,  decisions  illustrating 
snd  exemplifying  what  the  courts  have  held  constituted  and 
id  not  constitute    a.  sufficient   showing,  of    diligence  in  par- 

litiginti  from  the  eonsequenees  of  their  own  laches,  thoughtUssDOM 
"'  D^gltgCDCe.  The  law  demsndB  of  the  parties  all  reasoaable  dili- 
E«Qe»  and  cantioii  in  preparing  for  trial,  and  furnishes  no  relief 
I"  the  hardihipa  resulting  from  inezcasable  negligence  or  want 
o'  dili^nce.  When,  therefore,  a  new  trial  is  sought  bocuaae  of 
°e»l7  discovered  evidence,  it  should  most  certainly  be  shown  bv 
Ibe  party  making  the  application  that  bis  failare  to  produce  such 
'^i'l^Dce  at  the  first  trial  was  not  the  result  of  any  negligence  upon 
bu  part.  Of  that  fact  the  eoart  should  be  perfectly  satisfied.  To 
irrut  new  trials  upon  this  ground,  where  no  such  showing  is  made, 
"WW  simply  be  giving  encouragement  to  negligence,  and  .judicial 
•Iptoral  to  ineicuaable  carelessness."  To  same  effect,  Toney  t. 
'!oBey,  73  Ind.  36;  Ziclcafooee  v.  Kuykendall,  12  W.  Va.  30;  Atkin- 
>^ii  T.  Cooner,  56  Me.  550;  Blake  t.  Madigan,  63  Me.  530;  Brown 
^-  Luthra,  95  HL  187. 

IS  Chapin   v.   Ooodell,   S   Colo.   608,   611. 

»  Tbialer  v.  Miller,  53  Kan.   515,  42   Am.  St.  Eep.   S04,   36  Pan. 
IMO.    See,  also,  Gaines  v.  White,  1  8.  Dak.  434,  47  N.  W.  524. 
Kew  Trial,  VoU  1—23 
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ore  to  investigate  with  reference  to  the  knowledge  of  witnesses 
to  facts  in  issue  that  they  are  intimates  of  the  opposite  partj, 
epecially  where  the  affidavit  does  not  clearly  show  such  rela- 
tions as  would  prevent  his  obtaining  from  them  any  informa- 
tion within  their  power  to  give.**  And  it  was  held  that  a 
defendant  convicted  of  manslaughter  as  the  result  of  an 
»bortion  procured  by  him  waa  properly  denied  a  new  trial  on 
fhe  gronod  of  newly  discovered  evidence,  because  of  lack  of 
reasonable  diligence  on  his  part  in  procuring  the  evidence  ear- 
lier, when  it  appeared  that  the  newly  discovered  evidence  was 
that  of  a  nurse  whom  defendant  employed  to  care  for  the  de- 
ceased, that  he  had  been  at  liberty  all  the  time  prior  to  the 
trial  and  knew  the  whereabouts  of  the  nurse,  but  had  never 
Boaght  and  questioned  her  aa  to  her  knowledge  concerning  mat- 
ttrs  that  would  be  subject  to  inquiry  at  his  trial.**  And  the 
same  conclusion  was  reached  where  the  alleged  new  witness 
ws  known  by  the  moving  party  to  have  been  at  the  time  of  the 
iccident  on  the  same  train  which  caused  the  injuries  investi- 
gated at  the  trial.**  Nor  will  a  new  trial  be  granted  for  newly 
discovered  evidence  to  be  given  by  certain  witnesses,  where  it 
ippears  that  others  who  could  have  attended  the  trial  and  tes- 
tified to  the  same  facts  were  not  subpoenaed,*''  But  where  de- 
fendant at  the  trial  knew  nothing  of  certain  admissions  of  a 

b«  10  eoDtraidietory  to  another  statement  therein  as  to  discredit 
ice  kflant  and  defeat  a  new  trial.  The  second  ease  above  is  snch 
W  initance.  The  court  laid:  "Waa  the  showing  ai  newly  diecov- 
tnd  evideaee  mIDeient  to  JDstifj  the  court  in  granting  a  new  trialT 
W(  think  not.  It  is  rtated  by  Catlin  in  hii  sffidftvit  that  he  had 
Irarned  that  one  Qeorgo  Pannielc  would  testify  to  certain  tbings. 
For  all  that  appears,  his  knowledge  of  what  Pannick  would  testif; 
Ic  wai  obtainad  through  hearsay  soureea  only.  Moreover,  there  is 
*  9st  eontrsdietion  in  his  statement  that  he  bad  learned  since  the 
trill  that  Pannick  would  testify  to  certain  facts,  and  the  subse- 
qiitnt  statement  contained  in  his  affidavit  that  he  bad  tried  to  as- 
<trtain  Panniek's  whereabouts  before  trial.  He  must  have  bad  rea- 
Ma  to  believe  that  Pannick  could  furnish  him  with  some  evidence 
if  he  inquired   for   him   before   the   triaL" 

U  Walling   V.    Warren,   2   Colo.   434,   441. 

**  State  V.  Power,  24  Wash.  34,  63  Pae.  1112. 

■«  Wherry  v.  Dulnth  etc  By.  Co.,  S4  Hinn.  415,  67  N.  W.  223. 

U  Anitin   v.   State    (Tez.   Cr.   App.),   31   B.   W.  24B. 
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compefpDcy  of  witnesses  and  admiEsibilitj  of  evidence,  as  he  is 
presumed  to  be,  and  his  counsel  at  the  trial  be  also  deficient 
iwrein,  he  may  not  be  granted  a  new  trial  upon  the  acquisi- 
tion of  further  knowledge  on  the  subject  pursuant  to,  or  as 
i  result  of  the  first  trial.  Accordingly,  it  was  held  that  the 
plaintiff  in  an  action  against  the  administrator  of  the  estate 
o(  s  decedent,  on  a  claim  against  the  estate,  was  not  er.titloJ 
tu  a  new  trial  on  the  ground  of  newly  discovered  evidence,  when 
the  only  reason  assigned  for  not  producing  the  evidence  on  the 
trial  was  that  he  supposed  he  had  a  right  to  testify  personally 
<in  the  trial,  and  for  that  reason  made  no  effort  to  produce 
other  evidence  in  support  of  his  claim.''*  In  this  case  the 
coDrt  KBid :  "Appellant  now  claims  that,  Tiaving  relied  on  his 
right  to  testify  in  the  cause,  he  made  no  provisi'in  to  sustain  his 
case  by  other  evidence.'  The  fault,  he  claima,  was  that  of  his 
attorney,  in  not  advising  him  of  the  statute  prohibiting  him 
from  testifying;  and  he  did  not  know  of  this  prohibition  till 
too  late  to  find  other  testimony.  The  attorney  believed  that 
in  sDch  a  cause  of  action  he  could  testify.  Having  been  denied 
this  privilege,  he  was  thrown,  as  it  were,  hors  de  combat,  and 
the  newly  discovered  evidence  entitled  the  plaintiff  to  a  new 
triaL  The  discovery  which  plaintiff  and  his  counsel  made 
^me  to  have  been  one  of  law  rather  than  one  of  fact  or  evi- 


S  213.  Some — Duty  to  examine  public  recordi,  learch  for 
lo(t  papen,  and  introdnce  Kcondary  evidence. 
It  is  the  clear  duty  of  parties  to  a  litigation  to  acquaint  thcm- 
Klvee  with  that  which  is,  or  may  be,  the  common  knowledge 
of  every  individnal,  whether  or  not  directly  interested,  where 
it  affects  the  question  to  be  litigated.  And  it  was  held  a  new 
irisl  should  not  be  granted  on  the  ground  of  newly  discovered 
CTidence  which  was  alleged  to  be  a  deed,  recorded  in  the  county 
recorder's  ofQce  a  year  before  the  trial,  and  the  record  of  a 
judgment  in  the  same  court  in  which  the  caose  was  tried.  ^^ 
On  like  principle  it  is  also  their  right  and  duty,  in  case  of 
\oii  of  documentary  evidence  which  is  important  and  material, 

»  BagnaU  v.  Roach,   7«  Cal.  lOfl,  IS  Pao.  137. 
to  Weimer  v.  howeij,  11  Col.  104. 
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the  alleged  newly  discovered  eTidence  waa  a  witness  at  the 
former  trial,  or  waa  a  party  attending,  will  usually  defeat  the 
motion  because  of  the  neglect  of  the  movant  to  examine  him 
ie,  a  witness,  or  to  fully  cross-examine  him  when  called  by  the 
opposite  party,  and  thus  elicit  all  the  knowledge  In  his  poa- 


l  216.  Same — Duty  to  acqnire  knowled^  of  objeoti  and 
ttansactiona  brought  to  attention  of  party. 
It  often  appears  on  the  face  of  the  application,  and  upon  a 
bare  statement  of  the  fact  alleged  to  have  been  newly  discov- 
ered that  there  was  a  degree  of  neglect  involved  in  the  failure 
of  the  party  to  acquire  knowledge  of  the  fact.  Thus,  where 
after  the  trial  of  an  action  to  recover  certain  grain,  or  its 
value,  plaintiff  having  elected  to  take  a  money  judgment,  de- 
ffEdant  weighed  the  grain  and  found  that  it  was  of  leas  value 
than  appeared  on  the  trial,  it  was  held  no  ground  for  a  new 
trial,  as  the  evidence  was  attainable  on  the  first  triaL^^ 

£  218.    Same— Duty  to  apply  for  coatinaanoe. 

It  is  obvious  that  if  a  party  is  sufficiently  informed  as  to 
»hat  evidence  a  person  not  subpoenaed  and  not  attending  the 
trial  will  furnish  to  warrant  a  continuance  on  his  account  upon 
a  proper  showing  of  diligence,  such  evidence  would  not  usually 
fall  within  the  meaning  of  evidence  newly  discovered  after  the 
trial,  and  the  ground  which  he  would  assign  for  the  motion 
.neoally  would  be  abuse  of  discretion  in  refusing  a  continuance 

«■  8e«  Bogeni  v.  UarshaU,  13  Fed.  69,  M;  8.  C,  3  UcCrary,  87, 
where  the  witneos  had  been  called  and  examined  at  former  trial; 
People  T.  Phelau,  123  CaL  6S1,  56  Paa.  424,  failare  to  aroaa-ezi>miiia 
wilneaa  for  prosecDtion;  People  v.  Miller,  33  Cal.  99,  where  rule  ap- 
plied to  eodefendanta  jointly  indicted;  Diendorfer  v.  Baehmor,  12  3. 
I>ik.  285,  81  N.  W.  297,  where  affiant  bad  testified  at  the  trial  with- 
i><i(  diKloring  the  fact;  Bowling  v.  Flojd,  6  Kan.  App.  S7S,  48 
Pm.  875,  ea*e  of  failure  to  attend  talcing  of  depoeition  and  croas- 
uuume  witneBB;  Miiaouri  etc.  By.  Co.  v.  Rack,  21  Tei.  Civ.  App. 
M7,  52  8,  W,  B88,  case  of  failure  to  croea-eiaminE;  Achorn  v.  An- 
item  (Me.),  12  AtL  793,  and  Poullaino  v.  Ponllaine,  79  Qa.  11,  4 
B.  E.  SI,  eaeea  in  which  witneu  wae  eiamined  at  the  trial  geoerally 
OS  tame    robject. 

H  NorriB   V.   Hix,   74   Iowa,   524,   38    If.   W,   395. 
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The  acts  which  were  performed  and  which  are  supposed  to 
ronilitute  the  diligence  required  by  law  should  be  specifically 
sfaled  in  order  that  the  court  may  determine  what  diligence 
was  used.**  Stated  somewhat  more  fully,  the  application  of  a, 
party  for  a  new  trial  on  the  ground  of  newly  discovered  evi- 
dence must  show  what  diligence  he  exercised  in  preparing  for 
the  first  trial,  how  the  new  evidence  was  discovered  and  why  it 
was  not  discovered  before  the  trial,  and  such  facta  aa  make  it 
clear  that  the  failure  to  produce  the  evidence  was  not  through 
any  fault  or  want  of  diligence  of  the  applicant.""  And  it 
should  also  state  in  what  the  alleged  newly  discovered  evidence 
tonsista,  eo  that  the  court  may  judge  of  ita  materiality,  compe- 
tency, weight  and  effect.''*  For  instance,  an  afiidavit  stat- 
ing that  diligent  search  for  certain  evidence  was  made  is  in- 
EofGcient  aince  it  gives  the  court  no  information  as  to  the  ef- 

M  Butler  V.  Tassanlt,  40  Cal.  74;  Schnnir  v.  StnltB,  119  Ind. 
«9,  21  N.  E.  1089;  Hoban  v.  Sandford  etc.  Co.,  63  N.  J.  Supp. 
ttS,  «  AtL  819;  Bradley  v.  Norris,  67  Minn.  48,  69  N.  W.  624, 
*ber«  itatement  in  afBdavit  that  affiant  had  "exeTcised  the  great- 
ut  diligence"  in  aearching  for  evidence;  Wilcaz  t.  JoBlin,  56 
Hun,  645,  10  N.  Y.  Supp.  342,  where  statement  was  that  party 
bd  "Dsed  every  effort  he  thought  neceasarj;  Patterson  v.  Collier, 
7'  Ok  292,  3  8.  E.  119,  statement  that  inquiry  was  made  of  nnmer- 
*iu  persons,  names  of  persons  not  being  given  nor  any  excuse  for 
onilting  them;  Richter  v.  Uayeis,  5  Ind.  App.  33,  31  N.  E.  682, 
to  nine  effect;  Pemberton  v.  Johnson,  113  Ind.  538,  IS  N.  E.  801, 
to  ume  effect;  McDonald  v.  Coryell,  134  Ind.  493,  34  N.  E.  7,  where 
biluie  to  state  time  and  place  of  making  inquiries,  and  circum- 
Hane«»  under  which  made,  was  held  to  render  the  showing  insuffi- 
eiint.  Bat  an  affidavit  by  defendant  in  a  libel  suit  stated  that 
before  the  trial  he  made  inquiry  of  a  great  many  persons  that 
it  aupposed  knew,  or  would  be  likely  to  know,  facts  showing  the 
truth  of  his  statements  as  to  any  of  tbe  matters  in  issue,  and  in 
t»tb  and  every  instance  pursued  each  and  every  line  or  hint  of 
nidenee  with  diligence  to  tbe  full  extent  of  bis  ability,  was  held 
1  niffieient  showing  of  diligence,  though  it  did  not  state  the  persons 
of  whom  inquiry  was  made.  Held,  also,  anneceBsary  to  show  igno- 
itsee  of  defendant's  counsel:  Boggess  v.  Bead,  83  Iowa,  548,  SO 
N.  W.   43. 

tt  Barton  v.  Laws,  4  Colo.  App.  212,  21S,  35  Pac.  284.  To  sam« 
rfoft.  People  V.  Kloss,  115  Cal.  567,  47  Pac.  459. 

n  Lee-Einsey  Implement  Co.  v.  Jenks,  13  Colo.  App.  265,  289,  S7 
Pu.  191.    See,  also  post,  |  230. 
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mental  faculties  of  a  plaintiff,  suing  to  recover  damages  for 
perfODftl  injuriee  had  not  been  fully  restored  at  the  time  of  the 
trial,  it  was  held  that  the  court  should  not  require  of  him  the 
same  dihgence  that  would  be  required  of  one  not  under  such 
disability.**  The  rule  has  been  relaxed  in  certain  cases  of  con- 
ttalment  by  the  opposite  party  to  such  degree  as  to  really  con- 
stitute exceptions  to  the  rule,  though  not  so  designated  by  the 
courts. 

In  the  case  of  Blewett  y.  Miller**  the  report  does  not  dis- 
cloee  any  showing  of  diligence  whatever,  and  the  language  of 
tke  court  implies  that  the  showing  was  weak.  But  the  fact 
that  the  successful  party,  though  a  witness,  had  carefully  re- 
ftained  from  disclosing  a  material  fact  unknown  to  the  movant, 
iras  held  to  excuse  a  strict  showing  of  diligence.  And  where 
the  new  evidence  consisted  largely  of  statements  of  the  pre- 
Tailicg  party  to  third  persons,  and  it  was  shown  that  the  other 
party  had  no  knowledge  of  the  same  until  after  the  trial,  and 
only  discovered  it  from  clews  developed  at  the  trial,  it  was  held 
not  necessary  to  show  a  high  degree  of  diligence  in  seeking  to 
obtain  evidence  of  that  nature.**  In  another  case  it  was  held 
*  new  trial  should  be  granted  for  newly  discovered  evidence, 
though  the  witness  who  would  give  it  was  at  the  first  trial, 
'here  the  matter  to  be  proved  by  him  was  a  secret  agreement, 
of  which  the  party  applying  for  the  new  trial  had  no  knowl- 
rige  at  the  time.*"  But  in  such  a  case  there  should  at  least 
be  a  very  clear  general  showing  of  diligence,  and  the  existence 
of  every  circumstance  calculated  to  put  the  party  on  inquiry 
aa  to  any  knowledge  possessed  by  such  witness  should  be  nega- 
tived. Sometimes,  however,  in  criminal  cases,  considerable 
lapses  from  the  requirements  of  the  rule  are  excused.     In  one 

<t  6srb«rieh  v.  Louisville  Bridge  Co.,  20  Kj.  Law  Bep.  467,  M 
Sl  W.  6S1. 

«  131  CaL  I4S,  152,  68  Pse.  157. 

**  UUsonri  Fac.  By.  Co.  v.  Lovelace,  57  Kan.  195,  45  Fae.  590. 

n  Btokea  v.  Stokes,  54  N.  T.  Supp.  31S,  34  App.  Div.  423.  But 
Me  Chieago  etc.  B.  Co.  v.  HeKeebaa,  ?  Ind.  App.  124,  31  N.  E. 
S31,  holding  that  the  neglect  of  a  pB.rXy  to  interview  a  witness  in 
Lii  behalf  is  not  ezcnsed  on  the  ground  that  snch  witness  bad  agreed 
to  conceal  bis  information  fiom  the  psrt^  orging  it  as  newly  dis- 
MYcred  evidence. 
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light  EOme  new  fact  bearing  npon  the  main  question,  and  it 
Tonld  be  likely  to  change  the  result,  a  nev  trial  should  be 
granted."  Or  as  otherwise  eipressed,  if  the  new  evidence  be 
material  on  that  issue  alone  on  which  the  verdict  is  based,  it 
is  Bufficieutly  material  to  justify  the  granting  of  a  new  trial.'' 
But  the  materiality  of  the  new  evidence  must  be  clearly  shown 
b;  specific  statement  of  facts,  a  general  assertion  of  its  ma- 
il Gray  T.  Harrison,  I  Nev.  602;  Flannagan  v.  Nowberg,  1  Idaho, 
7S;  Smith  v.  Chapel,  36  Minn.  iSO,  30  N.  W.  660;  Synon  v.  People, 
I8S  lU.  «09,  59  N.  E.  50R;  Hall  v.  hyout  (W.  Ta.),  1  S.  E.  582; 
Briekley  v.  Walker,  68  Wia.  563,  32  N.  W.  773;  Beery  t.  Chicago 
tte.  By.  Co.,  73  Wis.  187,  40  N.  W.  687. 

n  UeMullen  v.  Winfield  Building  etc,  AasD.,  4  Ean.  App.  459, 
it  Pae.  410.  An  attempt  to  cit»  even  a  large  percentage  of  the 
■dJBdieationa  on  question  of  materiality  would  be  vain.  Tlie  fol- 
lowing ate   fairly   illustrative. 

HatarUlitT  Iwld  snfflcleiit  to  wanant  new  trial:  Cranmer  v. 
Porter,  41  Cal.  463,  ejectment,  conveyance  of  title  to  third  person; 
Kraeileber  v.  Wahl,  92  Cal.  202,  2S  Pae.  22S,  declarations  and  acta 
it  defendant  in  eonSiet  with  defense;  Jonea  t.  Singleton,  45  Cal. 
S2,  discovery  after  trial  of  lost  note;  Blewett  v.  Miller,  131  CaL 
119,  63  Pae.  157,  diacovery  by  defendant  sheriff  of  evidence  mate- 
rially  affecting  amount  of  recovery  against  him;  Wall  v.  Trainor, 
IS  Hey.  131,  admissions  of  plaintiff  against  intereat;  State  v.  Stowe, 
3  Wash.  206,  26  Pae.  337,  clear  evidence  established  an  alibi; 
La  Fond  v.  Smith,  8  Wash.  26,  35  Pae.  404,  letter  containing  a 
Boties;  Cainis  v.  Keith,  50  Minn.  32,  52  N.  W.  267,  letter  admitting 
pirtj's  liability;  Harrell  v.  Gregory,  88  Ga,  170,  admissions  by 
ruty;  ColUns  v.  Bnrge,  20  Ey.  Law  Bep.  992,  47  S.  W.  444, 
finding  of  lost  will;  Wilcox  Silver  Plate  Co.  v.  Barclay,  48  Hun, 
M,  mistake  in  books  in  evidence  (peculiarity  of  New  York  statute) ; 
Peyier  v.  Coney  Island  etc.  B.  Co.,  81  Hun,  70,  30  N.  T.  Supp.  610, 
discovery  of  defect  in  electrical  appliances;  Beiss  v.  Pelbam  (Town 
of),  discovery  of  concealed  funds;  Bussey  v.  State,  69  Ark.  S45,  64 
^.  W.  268,  retraction  under  oath  of  prosecnting  witness;  Martin  v. 
CUrk,  111  Wis.  493,  87  N.  W.  451,  where  after  court  bad  given  a 
tonttraetion  to  statute  of  another  state  put  in  evidence,  a  decision 
111  the  highest  court  in  aaid  atate  was  produced  giving  the  stat- 
ste  a  different  construction,  materially  affecting  result  favorubly 
to  the  losing  party;  Foye  v.  Turner,  Bl  Me.  286,  39  Atl.  998,  ad- 
niisaion  of  prevailing  party  against  interest;  Baub  v.  Kisbett,  111 
Mieh.  38,  69  N.  W.  77,  oew  evidence  supporting  contention  of  los- 
lug  party  that  instrument  created  a  trust,  instead  of  being  an 
thulnte   conveyance   as   contended   by    prevailing   party;    Smith    v. 
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pie  T.  Tallmage"  the  court  though  affirming  the  order  deujing 
■i  new  trial  eaid:  "It  cannot  be  said  that,  as  a  matter  of  law,  a 
nev  trial  should  be  granted  whenever  an  important  witness 
i|aiDst  tiie  defendant  shall  make  an  afQdavit  that  he  committed 
perjury  in  his  testimony;  if  that  were  so  justice  would  be  de- 
feated in  many  grave  cases."  In  Mann  v.  State'^  the  decision 
m  based  upon  facts  which  were  somewhat  exceptionaL  In  that 
case  the  appellant  was  convicted  of  rape  upon  the  person  of  a 
Touiig  girl,  and  without  her  testimony  there  was  no  shadow  of 
1  ease  against  appellant.  In  her  testimony  at  the  trial  she  first 
Mid  that  the  appellant  waa  innocent,  but,  being  examined  by 
direct  questions,  she  finally  made  statements  tending  to  show 
the  appellant's  guilt.  Afterward,  upon  a  motion  for  a  new 
Irial,  the  made  oath  that  her  first  statements  when  <:^  the 
rtand  were  tme,  and  that  she  did  not  fully  understand  the 
beiring  of  the  questions  which  she  afterward  answered,  and 
that  her  answers  to  those  questions  were  not  true.  Upon  ap- 
peal the  supreme  court  held  that  the  motion  for  a  nonsuit 
ought  to  have  been  granted.  But  its  ruling  rested  upon  a  con- 
sideration of  all  the  circumstances  in  the  case,  and  the  court 
said:  "Looking  at  the  entire  case,  including  the  affidavits,  it 
is  our  opinioa  that  the  guilt  of  the  appellant  was  left  too  un- 
certain, and  the  character  of  the  evidence  against  him  appeared 
too  frail  and  unreliable  to  justify  the  court  in  refusing  him 
another  triaL"  There  the  ruling  of  the  appellate  court  was  not 
based  upon  the  mere  fact  that  a  witness  had  afterward  testified 
to  perjury  at  the  trial.  In  fact,  there  was  no  perjury,  but  a 
mistake;  and  the  testimony  of  a  witness  that  he  was  mistakeii 
is  certaioly  entitled  to  more  consideration  than  a  statement  that 
he  committed  absolute  perjury. 

9t9.  8««,  also,  Usnii  v.  St»te,  44  Tex.  642.  In  People  v.  Tallmadge, 
1U  Cal.  427,  431,  40  Pac.  2S2,  the  eouit,  thongli  affirming  the  order 
UDjing  a  new  trial  in  th&t  ease,  said:  "No  doubt  that  a  case  might 
arise  where  an  important  witness  had  afterward  teatifled  to  hav- 
inic  eommitted  perjurT,  in  which  tbia  court  would  bold,  looking  at 
the  whole  ease,  that  a  new  trial  onght  to  hava  been  granted." 

T«  114  Cak  427,  430,  46   Pac   282. 

IT  44  Tex.   642. 

New  Trial,  Vol.  1-2* 
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ii  different  language,  but  the  meaning  is  usually  that  above 
(ODYeyed.  The  foregoing  ezpreesion  ie  equivalent  to  eaying 
that  the  motion  should  not  be  granted,  unless  the  court  can  see 
from  the  showing  made  that  a  different  verdict  will  probably 
fKult  from  a  retrial  with  the  new  evidence  added.*®  In  other 
words,  in  order  to  warrant  a  denial  of  the  motion  the  court 
must  be  of  the  opinion  that  the  admission  of  the  new  evidence 
■ould  not  cause  a  different  result.®^  It  is  also  the  equivalent 
<d  the  rule  as  stated  in  other  cases,  namely,  that  if  the  newly 
discovered  evidence  fails  to  raise  a  reasonable  presumption  that 
if  produced  it  would  change  the  result,  a  new  trial  will  not  be 
granted,***  or  that  it  might  change  the  result.'*' 

Ae  in  all  cases  where  the  matter  rests  almost  absolutely 
vithiu  the  discretion  of  individual  men,  no  specific  rule  of  any 
lalue,  subordinate  to  and  definitive  of  the  leading  rule,  and 
applicable  generally,  can  be  laid  down.  But  the  following  at- 
tempt to  state  a  more  specific  rule  is  at  least  worth  considering : 
Inhere  the  newly  discovered  evidence  is  not  conclusive  against  the 
opposing  party,  and  is  reconcilable  with  either  plaintiff's  or 
utfendant's  theory  of  the  case,  and  the  verdict  already  returned 
»oiild  be  abundantly  supported  by  the  evidence,  with  the  pro- 

M  Bjne  V.  Reed,  75  Cal.  277,  282,  17  Pac.  201;  People  v.  SattoD, 
73  C»L  243,  15  Pac.  86;  People  v.  Howard,  74  Cal.  547,  16  Pac.  3B4; 
People  T.  Leoag  Yane  Gun,' 77  Cat.  636,  20  Pac.  27;  Williamaon 
V.  Tobey,  86  Cal.  4B7,  25  Pae.  65;  People  v.  UrquiJaa,  96  Cal.  239, 
n  Pac.  52;  Armstrong  v.  Davis,  41  Cal.  494;  Barton  v.  Laws,  4 
Colo.  App,  212,  35  Pac.  284;  United  States  v.  Eio  Grande  Dam  etc. 
'\  10  N.  Mex.  617,  65  Pac.  276;  Uuster  v,  Wyno,  8  Okla.  569, 
'f  Pac.  736;  Travelera'  Ins.  Co.  t.  Harvey,  82  Ta,  949,  5  S.  E, 
^;  Barlingame  v.  Cowee,  16  B.  I.  40,  12  Atl.  234;  McDonald 
V.  Etrly,  24  Neb.  818,  40  N.  W.  410;  Reynolds  v.  Beynolda,  53  N. 
V.  Sopp.  1^,  33  App.  Div.  635;  Badger  v.  State,  69  Vt.  217,  37  AtL 

"  Csrr  V.  State,  106  Ga.  737,  32  a  E.  844. 

«i  Uerk  V.  Gelzbaesser,  50  Cal.  631.  "Court  mart  be  satiafied 
<liat  the  newly  discovered  evidence  would  ebange  the  resnlt": 
'Mit  V.  Lanterman,  95  Cal.  359,  30  Pac.  SS3.  Not  granted  unless 
"niDre  tban  likely  to  change  the  result":  Hess  v.  Sloane,  62  N.  Y. 
Supp.  666,  47  App.  Div.  585.  Such  evidence  must  be  "very  clear 
'^'i  aatiafactory,  and  likely  to  affect  the  Tesult":  Banmgarten  v. 
V-tana,  9  Utab,  338,  34  Pac.  294. 

"  Leschi  v.  Territory,  1  Wash.  Ter.  13. 
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to  overrule  the  motion ;  other- 
ring  is  suggested  as  more  spe- 
rule  in  criminal  cases:  It  U 
nee  shall  be  bo  important  oi 
ich  it  is  offered  as  to  create, 
the  trial,  a  preponderance  in 
ce,  but  only  that  it  create  a 
The  foUoving  was  stated  a; 
ion  by  plaintiff  for  new  trial 
ter  a  motion  for  nonsuit  bv 
re  the  evidence  set  out  in  affi- 
)e8  not  supply  the  facts  neces- 
;then  the  plaintiff's  case  where 
.  new  trial  upon  snch  ground 

:  to  warrant  a  new  trial  foi 
;t  be  conclusive  in  character 
he  matter  in  dispute.®"  Thi- 
largely  preponderating  weight 
previous  citations  on  the  sub- 
approach  to,  if,  indeed,  it  v. 
introls  in  the  English  courts 
ridence  must  be  so  conclusivi 
that  the  verdict  would  be  dif 


id  on  qiieition  of  probability 

y  of  a  change  in  the  result  b; 
,  having  ascertained  ^t  it  i 

i.  Co.,  86  CaL  M5,  &5  Pac  S. 

>.  146;  Hilt  T.  Montgomery,  18^ 
ni.  App.  300.  See,  alio,  Turo? 
rb«r«  Bune  role  appears  to  biV' 
trial,  OD  the  ground  of  newl; 
tnted,  onleN  the  evidence  is  o 
uitted,  the  verdict  irould  be  se 
Hame  effect.  City  of  Chicago  v 
,nt.  B.  Co.  V.  Troeedell,  68  111 
.3,  49  N.  £.  720. 
r.  S.,  631. 
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Ench  as  entitles  it  to  consideration,  the  court  will,  i(  necessary, 
cinmine  and  consider  the  record  on  the  trial.  Accordingly,  the 
court  was  held  fully  warranted  in  denying  the  motion  in  view 
of  the  testimony  of  eye-witnessea,  to  which  the  affidavit  of  the 
new  witness  merely  opposed  by  testimony  of  a  threat  of  the  de- 
ceased against  the  defendant,  convicted  of  manslaughter.*^ 

The  court  will  not  only  examine  the  general  features  of  the 
case,  but  will  eiamine  the  testimony  of  particular  witnesses,  in 
order  to  determine  what  consideration  should  be  given  to  the 
neir  evidence.  Thus,  in  People  v.  McCauley*®  the  court  said : 
"Sor  was  there  any  error  in  denying  the  application  for  a  new 
trial  Irrespective  of  the  weight  to  be  given  to  the  determina- 
tion of  the  application  of  the  court  below,  we  are  of  opinion 
that  the  affidavit  of  Allen,  upon  which  the  motion  was  based  in 
the  main  (and  which  goes  to  the  question  of  the  identity  of  the 
prisoner),  is  not  reconcilable  with  the  teatimcmy  which  she  he^ 
self  gave  at  the  triaL" 

£  223.    Same — Sufficient  if  material  u  to  amount  of  reooTet>. 

In  order  to  warrant  a  new  trial  for  material  newly  discovered 
evidence,  it  is  not  necessary  that  it  bear  eiclusively  upon  the 
qnestion  of  the  plaintiff's  right  to  a  judgment  for  some  amount. 
It  will  be  sufficient  if  it  affect  the  amount  of  the  recovery.  Ac- 
cordingly, in  an  action  for  personal  injariea,  the  court  held 
that  the  defendant  was  entitled  to  a  new  trial  on  the  following 
showing:  The  new  evidence,  if  true,  would  make  it  clear  that 
the  personal  injuries  for  which  plaintiff  recovered  damages 
vere  not  nearly  so  serious  as  represented  by  evidence  on  his  be- 
half at  the  trial ;  that  the  injuries  were  such  that  defendant  could 
not  veil  be  supposed  able  to  have  made  them  the  subject  of 
inquiry  by  independent  affirmative  evidence  at  the  trial.®* 

"  State  T.  Mima,  38  Or,  315,  61  Pac.  888,  See,  alao.  People  v. 
UcCiule^,  43  (M,  146:  "The  affidavit  offered  as  proof  of  aswlj-  di»- 
MTcrfd  evidence  ma;  be  each  in  eonnecticQ  with  known  or  estab- 
lUked  (acta  in  tbe  caae  as  to  discredit  its  statementB,  and  warrant 
Uit  conrt  in  disregarding  it":  State  v.  Mima,  supra, 

»  45  Cal.  146,  148. 

u  Jensen  v.  Hamburg-American  Packet  Co.,  23  App.  Div.  1S3, 
48  K.  7.  Sopp.  630. 
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description  of  evidence,  and  the  rule  on  the  subject,  if  such 
it  may  be  termed,  is  a  mere  invention  and  revision  by  the 
wurts,  the  idea  having  been  borrowed  from  precedents  which 
antedate  all  statutory  enactments  on  the  subject.  Then,  if  it 
be  a  correct  rule — and  that  it  is  such  cannot  be  denied — upon 
authority,  that  in  all  cases  of  newly  discovered  evidence  calcu- 
lated to  produce  a  diflEerent  result,  a  new  trial  is  proper,  what 
place  have  the  descriptive  terms  '^cumulative"  and  "merely 
CTunulative"  in  a  consideration  of  the  subject?  Few,  if  any, 
modem  cases  can  be  cited  in  which  a  new  trial  was  held  im- 
properly granted  by  trial  courts  on  newly  discovered  evidence 
possessing  the  above-mentioned  force  and  qualities,  merely  be- 
cause it  was  cumulative.®*  If  the  opposition  to  the  proceeding 
urged  its  cumulative  character,  the  courts  have  invariably  an- 
swered that  it  was  not  "merely  cumulative,"  or  have  pro  haec 
vice  asserted  an  exception  to  the  vague,  shadowy  and  obsolete 
rule  barring  a  new  trial  on  newly  discovered,  "merely  cumula- 
tive" evidence.  And,  in  reason,  if  there  be  no  such  thing  as 
merely  cumulative  evidence  possessing  sufficient  potency  to 
change  the  result  upon  retrial,  why  should  not  the  latter  uni- 
versal and  salutary  test  be  solely  applied  and  the  other  aban- 
doned? Having  shown  that  the  term  "merely  cumulative" 
bas  no  longer  any  office  in  the  decision  of  cases  under  this 
head,  it  is  in  order  to  show  by  authority  that  the  term  "cumu- 
lative" is  of  no  distinctive  value  herein.  The  rule,  or  rather, 
that  which  was  from  time  immemorial  asserted  to  be  a  rule,  is 
that  a  new  trial  will  not  be  granted  upon  newly  discovered  evi- 
dence which  is  "merely  cumulative.*'®*    It  is  equally  as  correct 

M  One  ease,  and  only  one,  is  at  hand  in  which  such  doctrine  was 
«penly  asserted.  In  Sisler  v.  Shaffer,  43  W.  Va.  769,  28  S.  E.  721,  it 
was  said  that  the  newly  discovered  evidence,  if  merely  cumulative, 
^d  not  justify  setting  aside  a  verdict,  however  apparently  decisive 
it  might  be.  But  this  language  is  self -contradictory.  Such  evidence 
ifl  not  merely  cumulative. 

9S  Spencer  v.  Doane,  23  Cal.  419;  Bartlett  v.  Hogden,  3  Cal.  65; 
Live  Yankee  Co.  v.  Oregon,  7  Gal.  40;  Klockenbaum  v.  Pierson,  22 
CaL  160;  Aldrich  v.  Palmer,  24  Cal.  513;  Meyer  v.  Mowry,  34  Cal. 
514;  Levitsky  v.  Johnson,  35  Cal.  41;  Stoakes  v.  "Monroe,  36  Cal. 
383;  Doyle  v.  Sturla,  38  Cal.  456;  Jones  v.  Jones,  38  Cal.  584;  BusseU 
▼.  Dennison,  45  CaL  337;  People  v.  McDoneU,  47  Cal.  134;  Beed  v. 
Clark,  47  CaL  194;  Hobler  v.  Cole,  49  CaL  250;  People  v.  Anthony, 
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to  say  that  a  new  trial  will  not  be  granted  for  new  evidence 
which  is  merely  oral,  meaning  thereby  that  the  evidence  pos- 
sesses only  the  distinctive  quality  of  being  oral.  But  it  would 
be  palpable  error  to  say  that  a  new  trial  will  not  be  granted  on 
oral  evidence;  nor  can  it  be  said  with  any  more  propriety  that 
a  new  trial  will  not  be  granted  on  cumulative  evidence.  The 
law  defines  cumulative  evidence  as  "additional  evidence  of  the 
same  character  to  the  same  point.''®*  It  is  generally  easy  to 
determine  whether  proposed  new  evidence  is  additional  to  other 
evidence  to  the  same  point,  but  the  question  what  constitutes 
evidence  "of  the  same  character'*  has  never  been  determined, 
nor  has  any  serious  attempt  been  made  to  answer  the  question. 
It  scarcely  need  be  stated  that  newly  discovered  evidence  cannot 

56  Cal.  397;  Wilson  T.  Southern  Pae.  B.  B.  Co.,  62  GaL  164;  Beed 
v.  Drais,  67  Gal.  491,  8  Pae.  20;  People  v.  MeGnrdy,  68  Gal.  576,  10 
Pac.  207;  People  v.  Fong  Ah  Sing,  70  Gal.  8,  11  Pae.  323;  GrysUl 
Lake  Ice  Go.  v.  McAulay,  75  Gal.  631,  17  Pae.  924;  People  v.  Golden- 
Bon,  76  GaL  328,  19  Pac.  161;  People  ic  O'Brien,  78  Gal.  41,  20  Pac 
359;  WiUiamson  v.  Tobey,  86  Gal.  497,  25  Pac.  65;  People  v.  Mesa, 
93  Gal.  580,  29  Pac.  116;  People  v.  Urquidas,  96  Gal.  239,  31  Pac 
52;  People  v.  Lapique  (Gal.),  67  Pac.  14;  People  v.  Ghriaman,  135 
Gal.  282,  67  Pac.  136;  People  v.  Klass,  115  Gal.  567,  47  Pac  459; 
Ghalmers  r.  Sheehy,  132  Gal.  459,  84  Am.  St.  Bep.  62,  64  Pac.  709; 
Martin  v.  Hazard,  2  Golo.  596;  Gole  v.  Thornburg,  4  Golo.  App.  95, 
34  Pac.  1013;  Outcalt  v.  Johnston,  9  Golo.  App.  519,  49  Pac.  1058; 
Piela  v.  People,  6  Golo.  343,  345;  State  v.  Brooks,  23  Mont.  146, 

57  Pac.  1038;  Qarfleld  M.  &  M.  Go.  v.  Hammer,  6  Mont.  53,  8  Pac 
153;  State  v.  Hill,  89  Or.  90,  65  Pae.  518;  State  v.  Davis  (Idaho),  53 
Pac.  678;  KnoUin  ▼.  Jones  (Idaho),  63  Pac.  638;  Bogers  ▼.  Mar- 
shall, 13  Fed.  59,  64;  Sheffer  v.  Gorson,  5  S.  Dak.  233,  58  N.  W. 
655;  Demman  v.  Mullen,  6  S.  Dak.  554,  62  N.  W.  380;  Ghandler  v. 
Thompson,  30  Fed.  38;  Donnelly  v.  Burkett,  75  Iowa,  613,  34  N.  W. 
330;  Hart  v.  Jackson,  77  Oa.  493,  3  S.  £.  1;  Pennsylvania  Co,  v. 
Nations,  111  Ind.  207,  12  N.  £.  809;  Smith  v.  Watson,  82  Va.  712, 
1  6.  E.  96;  Westbrook  v.  Anltman,  Miller  &  Go.,  3  Ind.  App.  83,  28 
N.  E.  lOll;  Kaul  v  Brown,  17  B.  I.  14,  20  Atl.  10;  Gleary  v.  Cum- 
mings,  28  111.  App.  237;  State  v.  Order,  80  Iowa,  72,  45  N.  W.  543; 
Walker  v.  Brown,  66  Tex.  556,  1  a  W.  797;  Klein  v.  Gibson,  8  Ky. 
Law  Bep.  343,  2  S.  W.  116;  Dallman  v.  Munson,  90  Mo.  85,  2  S.  W. 
134;  Baker  v.  Moor,  84  Oa.  186,  10  S.  £.  737;  Jones  v.  Ghicago  etc 
B.  Co,,  42  Minn.  183,  43  N.  W.  1114;  Bigelow  v.  Sickles,  75  Wis. 
427,  44  N.  W,  761;  Carder  v.  Bank  of  West  Virginia,  34  W.  Va.  38, 
.11  a  E.  716. 

06  GaL  Gode  Giv.  Proc,  8  1836. 
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le  exclnded  from  consideration  as  ''ctunnlative"  or  as  "merely 
cumuktive/'  adhering  to  the  code  definitions  of  these  terms, 
because  additional  to  the  same  point,  unless  it  can  be  also  seen 
to  be  "of  the  same  character/'  There  are  four  kinds,  or  "char- 
acters/' of  evidence  mentioned  in  the  California  Code  of  Civil 
Procedure*^ — namely,  the  knowledge  of  the  court,  the  testi- 
mony of  witnesses,  writings  and  other  material  objects  pre- 
sented to  the  senses.  It  has  been  frequently  held  that  the 
phrase  "of  the  same  character,*'  used  in  the  law  defining  cumu- 
lative evidence,  has  no  reference  to  the  division  of  evidence  into 
oral  (testimony  of  witnesses)  and  documentary  (writings)  ;•* 
and  the  reasons  underlying  such  decisions  forbid  it  referring 
to  any  such  division  of  evidence  at  all  as  that  found  in  the 
California  Code  of  Civil  Procedure.  It  has  never  been  claimed, 
nor  is  there  any  reason  for  any  assertion  to  the  effect  that  the 
phrase  has  any  reference  to  the  conventional  division  of  evi- 
dence into  direct  and  circumstantial.  Then  "cumulative,''  as 
used  in  law,  simply  means  additional  evidence  upon  the  same 
point,  and  the  term  should  be  understood  and  used  in  law  as 
it  is  ordinarily  used,  as  when  one  speaks  of  additional  things,  or 
additional  force  for  the  same  purpose.  All  corroborative  evi- 
dence is  cumulative,  but  not  all  cumulative  evidence  is  cor- 
roborative. All  relevant,  competent  and  material  newly  dis- 
coTcred  evidence  is  cumulative,  but  if  it  be  of  sufficient  proba- 
tiye  materiality  and  force  to  change  the  result  upon  retrial,  it 
is  not  "merely  cumulative.'* 

§  226.    Same— Secisions  referring  to  cumulative  newly  dis- 
covered evidence. 

The  strongest  support  adducible  for  the  propositions  ad- 
Tanced  in  the  next  preceding  section  is  found  in  the  decisions 
of  the  courts,  without  which  radical  views  of  the  law  are,  as 
a  rule,  unfavorably  received.  In  the  first  place,  there  are*  cases 
in  which,  though  it  was  in  order  and  entirely  proper  that  the 
court  should  decide  whether  certain  newly  discovered  evidence 
was,  or  was  not,  cumulative,  the  question  was  evaded  and  other 
reasons  found  for  the  decision  pronounced.    In   Stoakes  v, 

9t  S  1827. 

98  Brown  v.  Wheeler,  62  Kan.  676,  64  Pac.  594. 
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Monroe®®  one  of  the  objections  urged  in  support  of  the  order 
of  the  trial  court  denying  the  motion  was  that  the  new  evi- 
dence was  simply  cumulative.  The  supreme  court,  in  affirm- 
ing the  order,  said:  "It  is  perhaps  unnecessary  to  discuss  the 
other  propositions  involved  in  the  motion  further  than  to  say 
that,  if  for  no  other  reason,  we  should  be  most  reluctant  to 
disturb  the  ruling  of  the  court  below  on  the  facts  appearing  in 
the  record,  not  being  satisfied  that  there  is  reasonable  ground 
to  believe  that  the  newly  discovered  evidence  would  change  the 
result  on  another  trial."  In  Kenezlebcr  v.  Wahl,**^  where 
counsel  laid  particular  stress  upon  the  point  that  the  new  evi- 
dence was  cumulative,  the  court  said:  "Nor  was  there  any  evi- 
dence whatever  given  upon  the  trial  of  the  case  of  the  declara- 
tions and  acts  of  the  defendant  as  set  forth  in  the  affidavits. 
It  therefore  follows  that  such  evidence  was  entirely  new,  dis- 
tinct and  material  to  the  issue,  and  it  is  perfectly  fair  to  pre- 
sume that  if  it  had  been  produced  before  the  jury  at  the  trial 
of  the  case,  the  verdict  would  have  been  different.  We  would 
state  in  this  connection  that  where  the  question  as  to  whether 
the  evidence  is  cumulative  is  involved  in  doubt,  it  then  be- 
comes a  matter  of  discretion;  and  unless  there  has  been  a  mani- 
fest abuse  of  it  by  the  trial  court,  this  court  will  not  interfere." 
This  language  implies  that  the  question  is  one  of  fact  rather 
than  of  law.  If  so,  it  is  hardly  a  proper  subject  for  a  code 
definition.  In  the  second  place,  the  expressions  of  different 
courts  wherein  definitions  of  cumulative  evidence  have  been 
attempted,  with  reference  to  newly  discovered  evidence,  are  in 
hopeless  conflict  with  each  other  and  with  the  code  definitions. 
The  statutory  use  of  the  word  "point"  cannot  be  reasonably 
construed  to  mean  a  subordinate  point  in  a  case.  It  is  not 
so  limited  in  terms,  and  it  often  happens  that  there  is  only 
one  point  in  a  case.  Courts,  losing  sight  of  this  feature  of  the 
definition,  have  sometimes  stated  that  evidence  was  cumulative 
if  it  tended  to  prove,  or  disprove,  a  fact  of  secondary  im- 
portance to  the  ultimate  fact  in  issue,  but  in  such  cases  they 
overlook  the  principle  and  the  fact  that  between  ultimate  and 
probative  facts  there  is  only  one  step;  so  that  there  are  no 
*  points"  in  any  case  other  than  those  which  arise  on  the  plead- 

J»o  36  Cal.  3S3,  389. 

lou  92  Cal.  202,  208,  28  Pac.  225. 
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ings.  Nor  have  they  attempted  to  reconcile  such  views  with 
the  general  terms  used  in  defining  cumulative  evidence.*®* 
These  decisions  are  also  in  conflict  with  others  which  refer  the 
question  of  cumulation  to  a  main  issue  maintained  by  one  side 
and  controverted  by  the  other.*®*  In  the  third  place  there 
are  cases  in  which  the  courts  have  not  seen  fit  to  let  the  propo- 
sition that  merely  cumulative  newly  discovered  evidence 
may  be  sufficient  to  warrant  the  granting  of  a  new  trial  go 
without  qualification.  Thus,  in  Taylor  v.  California  Stage 
Co./®'  the  court,  after  calling  attention  to  a  conflict  on  the 
trial,  said:  "This  view  disposes  of  the  second  ground  for  new 
trial,  viz.,  newly  discovered  evidence,  as  the  same  matter  was 
in  controversy  on  the  trial,  and  there  was  a  conflict  of  evi- 
dence." And  in  People  v.  Wong  Ah  Foo:*®*  "The  evidence 
was  in  the  main  cumulative,  and,  besides,  those  affidavits  were 
contradicted  in  a  material  respect  by  that  offered  by  the  peo- 
ple." In  People  v.  Stanford*®*^  the  case  turned  mainly  upon 
earmarks  of  a  hog.  The  newly  discovered  evidence  related 
entirely  to  the  earmarks  of  the  same  hog,  and  was  of  course 
cumulative,  or  purely  cumulative.  Nevertheless,  the  court 
ordered  a  new  trial,  because  it  thought  that  to  do  other- 
vise  would  be  "gross  injustice,^'  and,  of  course,  saw  a  probabil- 
ity of  a  different  result  upon  a  retrial.  In  Smith  v.  Grover*®® 
the  supreme  court  refused  to  reverse  an  order  granting  a  new 

101  See  Twin  SpringB  Placer  Co.  v.  Upper  Boise  Hydraulic  Min. 
Co.  (Idaho),  59  Pae.  535;  Georgia  Soathern  etc.  By.  Co.  v.  Zarks, 
108  Oa.  800,  34  S.  £.  127;  Layman  v.  Minneapolis  St.  By.  Co.,  66 
Minn.  452,  69  N.  W.  329. 

103  See  Wright  v.  Carillo,  22  Cal.  595,  holding  that  where,  upon 
the  trial,  the  genuineness  of  a  signature  is  put  in  issue  and  made 
tbe  subject  of  proof,  a  new  trial  will  not  be  granted  on  account  of 
the  discovery  of  new  evidence  tending  to  prove  the  signature  a 
forgery.  Before  reaching  this  point  the  court  had  disposed  of  the 
case  upon  other  points  for  reasons  that  rendered  it  improbable  that 
the  new  evidence  would  have  affected  the  result. 

103  6  Cal.  228,  230. 

104  69  Cal.  180,  10  Pac.  375^ 

105  64  Cal.  27,  29,  28  Pac.  106.  See,  also,  Lacewell  v.  State,  95 
Oa.  346,  22  8.  E.  546;  Chumley  v.  State,  28  Tex.  App.  87,  12  8.  W, 

491. 

106  74  Wis.  171,  42  N.  W.  112, 
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trial  on  newly  discovered  evidence  which  was  clearly  cumula- 
tive^ on  the  ground  of  its  materiality  and  importance,  stating 
that  it  would  not  be  considered  merely  cumulative  in  the  sense 
that  would  make  it  an  abuse  of  discretion  to  set  aside  the  ver- 
dict on  that  ground. 

In  some  cases  the  courts^  not  content  to  sustain  orders  deny- 
ing new  trials,  solely  on  the  cumulative  feature  of  the  new 
evidence,  have  reinforced  that  reason  by  calling  attention,  in 
connection  with  it,  to  the  lack  of  diligence.*^^  And  in  a  Wash- 
ington case,*®®  the  court  diflferentiated  in  these  words :  "But  the 
prominent  feature  which  takes  it  out  of  the  reason  of  the  rule 
of  cumulative  testimony  is  the  fact  that  the  witness  required 
here  is  the  only  white  witness  in  the  case.''  All  those  who  had 
previously  testified  were  Indians. 

Some  courts  have  recognized  exceptions  to  the  rule,  or  de- 
cided that  there  are  instances  to  which  it  does  not  apply,  which 
is,  to  all  intents  and  purposes  the  same  as  exceptions.  That 
there  were  exceptions  was  admitted  in  an  earlier  California 
case.*®®  In  State  v.  Stowe,**®  the  court  held  that  if  the  ob- 
ject of  the  evidence  was  to  prove  an  alibi,  the  rule  had  no  ap- 
plication. In  an  Iowa  case,***  it  was  held  that  the  rule  did  not 
apply  to  evidence  which  was  cumulative  of  the  testimony  on 
cross-examination  of  an  adverse  witness,  incidentally  favorable 
to  the  moving  party.  (It  appears  di£5cult  to  bring  this  case 
within  either  the  rule  of  diligence,  or  the  evidence  within  the 
definition,  or  within  any  proper  exception  to  any  rule  on  the 
subject.)  And  admissions  of  the  adverse  party,  an  important 
species  of  evidence,  and  a  common  infitance  of  newly  discovered 
evidence,  and  clearly  within  the  definition  of  cumulative  evi- 
dence, where  any  evidence  at  all  has  been  introduced  at  the  trial, 

107  See  Morse  ▼.  Swan,  2  Mont.  306^ 

108  State  V.  Townsend,  7  Wash.  462,  467,  35  Pae.  367. 

109  Millard  v.  Hathaway,  27  Gal.  147,  148,  holding,  however,  that 
that  case  did  not  come  within  any  of  the  exceptions. 

110  3  Wash.  206,  28  Pac.  337.  See,  also,  Dale  ▼.  State,  88  Ga.  552, 
15  S.  E.  287,  holding  that  newly  discovered  evidence  to  show  mis- 
taken identity  by  witness  for  prosecution  cannot  be  said  to  be  cumu- 
lative. 

111  White  V.  Nafus,  84  Iowa,  350,  61  N.  W.  5. 
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been  held  in  several  cases^^^  not  to  be  cnmulative.  In  one 
case  the  court  afiOrmed  the  order  granting  a  new  trial  where  the 
new  evidence  was  weak  and  imsatisfactory,  without  making 
fpeeial  mention  of  any  reason  for  so  deciding.^**  In  the  fourth 
place,  there  is  no  more  reason  for  any  such  discrimination  where 
the  ground  is  newly  discoyered  evidence  than  where  it  is  ac- 
cident or  surprise^  and  it  has  never  been  asserted  that  there 
V8S  any  such  rule  where  the  motion  was  based  on  the  latter 
ground.  It  is  well  settled,  as  was  previously  shown/**  that  the 
showing  grounded  on  accident  or  surprise  must  present  the  prob- 
abiUfy  of  a  different  result,  from  the  new  evidence  of  which,  the 
party  was  deprived  by  the  surprise  on  retrial,  and  that,  due  dili- 
gence being  shown,  is  the  only  requisite.  If  there  were  any  rea- 
son for  involving  and  beclouding  the  subject  on  a  question  of 
newly  discovered  evidence,  with  a  doctrine  or  theory  of  cu- 
mulative or  merely  cumulative  evidence,  the  same  doctrine  and 
theory  should  attach  itself  where  the  other  gft>und  is  relied 
upon. 

Bat  lastly,  and  most  important,  is  the  recent  attitude  of  the 
courts  on  this  point  as  shown  by  their  expressions  in  conform- 
ity with  the  views  expressed  here,  and  in  the  next  preceding 
section.  In  several  cases,  and  with  •  imbroken  uniformity  in 
recent  cases,  the  supreme  court  of  California  has  taken  care  to 
qualify  the  rule  against  granting  new   trials  on  cumulative 

new  evidence  with  a  proviso  equivalent  to  a  strong  assertion  to 
the  effect  that  if  the  probability  of  a  different  result  upon  re- 
trial were  present,  the  rule  would  not  be  operative.**^    In  the 

112  See  Adams  Oil  Co.  v.  Stout,  19  Ey.  Law  Bep.  758,  41  S.  W.  t563; 
Bullard  v.  Bollard,  112  Iowa,  423,  84  N.  W.  513;  Goldsworthy  v. 
Linden  (Town  of),  75  Wis.  24^  43  N.  W.  656;  Weber  ▼.  Weber,  5  N. 
Y.  8upp.  178. 

lis  People  y.  Hong  Quin  Moon,  92  CaL  41,  27  Pae.  1096. 

114  Ante,  I  194. 

118  See  Levitsky  ▼.  Johnsoiiy  85  Gal.  41,  43;  McCormiek  v.  Central 
B.  B.  Co.,  75  Gal.  506,  507,  17  Pac.  542;  Glahn  v.  Brennan,  81  CaL 
261,  22  Pae.  596;  People  v.  Urquidas,  96  CaL  239,  242,  31  Pac.  52; 
Howland  v.  Oakland  ConsoL  St.  By.  Co.,  110  CaL  513,  517,  42  Pae. 
983;  Saafer  v.  Willis,  124  Gal.  36,  41,  65  Pac.  635.  To  same  effect 
Louisville  etc.  By.  Go.  v.  Crayton,  69  Miss.  152,  12  South.  271;  Steph- 
ens V.  State,  99  Ga.  200,  24  S.  E.  853.  Where  there  is  a  doubt  in  the 
mind  of  the  conrt  as  to  the  eharaeter  of  the  new  evidence,  whether 
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most  recent  case  involving  the  question/**  after  quoting  from 
the  statute  the  requisites  there  prescribed,  the  court  remarked: 
"Where  these  requisites  occur  they  constitute  suflScient  grounds 
for  new  trial  and  no  others  can  be  required.  Hence  the  rule,  so 
often  reiterated  by  the  courts,  that  a  new  trial  should  not  be 
granted  where  the  evidence  is  merely  cumulative,  must  be  re- 
garded (in  this  state)  not  as  an  independent  rule,  additional  to 
those  established  by  the  provisions  of  section  657  of  the  code, 
but  as  a  mere  application  of  those  rules/'  The  courts  of  other 
states  have  gone  much  further  in  the  same  direction.  In  New 
York  the  question  of  whether  the  new  evidence  is  cumulative  is 
expressly  and  completely  subordinated  to  the  question,  whether 
if  admitted,  it  would  probably  produce  a  different  result  upon  a 
retrial.**'^  And  it  was  held  that  the  fact  that  newly  discovered 
evidence  is  cumulative  is  not  necessarily  an  objection  to  grant- 
ing a  motion  based  thereon  for  a  new  trial,  where  the  issue  is 
close,  and  the  evidence  sharply  conflicting.**®  And  in  Ken- 
tucky, a  view  is  taken  which  is  the  substantial  equivalent  of  the 
New  York  rule.  It  is  there  held  that  where  the  new  evidence 
goes  to  the  foundation  of  plaintiff's  claim,  it  cannot  be  con- 
sidered as  merely  cumulative.**®  The  court  in  a  Pennsylvania 
case,'*^  gives  clear  expression  of  a  safe  rule  for  all  cases,  as 

cumulative  or  otherwise,  and  there  is  a  moral  eertainty  that  it  would 
produce  a  verdict  of  acquittal,  a  new  trial  should  be  granted:  Cooper 
V.  State,  91  Ga.  362,  18  8.  E.  303. 

116  Oberlander  v.  Fixen  &  Co.,  129  Cal.  690,  62  Pac.  254.  The 
court,  continuing  the  quotation  (paj^e  692),  said  in  substance  that  a 
new  trial  should  not  be  refused  merely  because  the  evidence  is  cumu- 
lative, in  a  case  where  the  cumulation  is  sufficiently  strong  to  ren- 
der a  different  result  probable,  citing  its  previous  decisions. 

117  Kring  V.  New  York  etc.  B.  R.  Co.,  60  N.  Y.  8upp.  1114,  45 
A  pp.  Div.  373;  Keister  v.  Bankin,  54  N.  Y.  Supp.  274,  34  App.  Div. 
288.  See,  also,  German  Nat.  Bank  y.  Edwards,  63  Neb.  604,  88  N. 
W.  657. 

118  VoUkommer  v.  Nassau  Electric  B.  Co.,  48  N.  Y.  Supp.  372,  23 
App.  Div.  88.  To  same  effect,  Stackpole  v.  Perkins,  85  Me.  298, 
27  Atl.  160;  Winfleld  Building  and  Loan  Assn.  y.  McMullen,  59  KaiL 
493,  53  Pac.  481. 

119  Berberich  v.  Louisville  Bridge  Co.,  20  Ky.  Law  Bep.  467,  46 
S.  W.  691.  See,  also,  Duncan  v.  Allender,  23  Ky.  Law  Bep.  256, 
62  S.  W.  851 ;  Mercer  v.  King,  19  Ky.  Law  Bep.  781,  42  S.  W.  108. 

120  Loucks  V.  Lightner   (Pa.  Com.  P.),  11  York  Leg.  Boc.  157. 
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foltews :  If  the  new  evidence  is  stronger  and  more  direct  upon 
the  same  vital  point,  than  that  produced  at  the  trial,  though  of 
the  same  character,  it  would  have  a  natural  tendency  to  produce  a 
different  result,  and  would  not  be  cumulative  in  the  sense  which 
justifies  its  exclusion.  If,  on  the  other  hand  the  evidence  al- 
ready introduced  be  the  stronger  and  more  direct,  and  of  the 
same  character,  then  the  new  evidence  would  be  cumulative  with- 
out any  probability  of  a  diflEerent  result. 

It  would  appear  that  the  question  of  whether  the  evidence  be 
cumulative  or  not  should  have  little  or  no  force  where  the  trial 
was  before  the  court  without  a  jury.  And  in  a  Massachusetts 
ease,***  it  was  held  that  where  the  trial  is  by  the  court  it  has 
discretion  to  set  aside  its  finding,  and  order  a  new  trial,  on  a 
showing  of  newly  discovered  evidence,  if  of  opinion  that  such 
evidence  would  materially  change  the  finding,  though  the  evi- 
dence is  cumulative,  and  might  have  been  discovered  by  due 
diligence.  Upon  all  of  which  authorities  and  many  more  that 
might  be  cited,  it  is  concluded  that,  all  other  objections  to 
newly  discovered  evidence  being  absent,  the  fact  that  it  is  cu- 
mulative is  unimportant;  and,  that  it  is  not  necessary  for  the 
intelligent  and  correct  decision  of  a  motion  for  a  new  trial  in 
any  case,  where  newly  discovered  evidence  is  relied  on  to  con- 
sider its  cumulative  character,  except  in  aid  of  a  decision  of  the 
question,  whether  there  is  a  probability  of  a  different  result  up- 
on a  retriaL 

§  227.    Must  not  be  merely  effective  to  impeach  witnesses. 

In  the  last  two  preceding  sections  the  principles  applicable 
to  cumulative  evidence,  where  the  cumulative  quality  attaches 
to  newly  discovered  evidence  were  discussed.  The  same  prin- 
ciples may  be  said  to  apply  in  the  main  to  newly  discovered 
evidence  which  is,  in  the  language  of  the  courts,  merely  im- 
peaching in  its  character;  that  is,  evidence  which  has  the  effect 
of  discrediting  and  contradicting  witnesses  who  have  testified 
at  the  trial.  If  the  newly  discovered  evidence  would  establish 
a  material  fact  of  sufficient  probative  importance  to  render  a 
different  result  probable  on  a  retrial,  the  fact  that  it  has  the 
tendency  or  effect  to  contradict  or  impeach  witnesses  who  have 

121  Keet  V.  Mason,  167  Mass.  154,  45  N.  £.  81. 
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testified  on  the  trial  should  not  prevent  its  full  consideration 
on  the  motion^  or  the  granting  of  a  new  trial  to  allow  its  intro- 
duction.*^ The  evidence  should  not  on  the  motion  be  denied 
consideration  under  such  conditions,  any  more  than  where  evi- 
dence of  equal  importance  is  objected  to  as  cumulative.  Tho 
decisions    involving    impeaching,  offered  as   newly  discovered, 

evidence  present  about  the  same  inconsistencies,  inaptitudes  of 
expression,  conflicts,  drift  and  tendency  as  on  the  subject  of  cu- 
mulative evidence  so  offered.  The  essence  and  ultimate  result, 
however,  supports  the  proposition  above  stated.  It  is  in  en- 
tire harmony  with  the  general  rule  that  newly  discovered  evi- 
dence which  is  merely  impeaching  in  character  is  not  ground 
for  a  new  trial.***  In  a  few  cases  orders  granting  new  triak 
have  been  upheld  without  reference  to  the  establishment  of  any 
new  fact  merely  because  the  testimony  given  at  the  trial  was 

12^  People  V.  Stanford,  64  CaL  27,  28  Pac.  106,  holding  that,  where 
opposite  party  prevents  inquiry  into  a  material  question,  and  after 
the  trial  the  movant  for  new  trial  ascertains  facts  with  reference 
thereto  so  material  as  to  render  a  different  result  probable 
on  retrial,  it  is  not  a  sufficient  objection  that  the  new  evidence 
directly  contradicts  thd  principal  witness  for  the  successful  oppo- 
site party.  The  materiality  of  the  evidence  was  held  sufficient  to 
warrant  a  new  trial,  notwithstanding  its  contradictory  tendency  in 
Langdon  v.  KeUy,  51  Mo.  App.  572;  State  ▼•  Moberly,  121  Mo.  604» 
2G  S.  W.  364;  Blackburn  v.  Crowder,  110  Ind.  127,  10  N.  £.  933; 
Commonwealth  v.  Bobins  (Pa.  Quar.  Sees.);  7  Kulp,  108;  Common- 
wealth V.  Yat  Sing  (Pa.  O.  &  T.),  7  Kulp,  349;  Clark  v.  State,  29 
Tex.  App.  437,  16  S.  W.  171;  Dawson  v.  State,  32  Tex.  Cr.  Bep.  535,40 
Am.  St.  Bep.  791,  25  S.  W.  21;  Bailey  v.  State,  36  Neb.  808,  55  N. 
W.  241;  Upington  v.  Eeenan,  67  Hun,  648,  21  N.  Y.  Supp.  699;  Keis- 
ter  V.  Bankin,  54  N.  Y.  Supp.  274^  34  App.  Div.  288. 

123  Live  Yankee  Co.  v.  Oregon  Co.,  7  Cal.  40;  Klockenbaum  ▼. 
Pierson,  22  Cal.  160;  People  v.  Goldenson,  76  Cal.  328,  19  Pac  161; 
Stoakes  v.  Monroe,  36  CaL  383;  People  v.  McCurdy,  68  CaL  576,  10 
Pac.  207;  People  v.  Anthony,  56  CaL  397;  People  v.  Ah  Noon,  116 
Cal.  656,  48  Pac.  799;  Christ  v.  People,  3  Colo.  394;  Fist  ▼.  Fist,  3 
Colo.  App.  273,  32  Pac  719;  Mackey  v.  Mackey,  16  Colo.  134,  26  Pac 
654;  State  v.  Anderson,  14  Mont.  541,  37  Pac  1;  Baxter  ▼.  Hamil- 
ton, 20  Mont.  327,  51  Pac  265;  State  v.  Gardner,  33  Or.  150,  54 
Pac  809;  Territory  v.  Latshaw,  1  Or.  146;  State  v.  Hunter,  18  Wash. 
670,  52  Pac  247;  Bobinson  v.  Veal,  79  Ga.  633,  7  S.  E.  159;  Brown 
v.  Grove  (Ind.)»  18  N.  £.  387;  Lee  v.  Bermingham,  39  Kan.  320, 
18  Pac  218;  Morgan  v.  Bell,  41  Kan.  345,  21  Pac  255}  Cirkei  ▼.  Crot- 
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strongly,  or  overwhelmingly  contradicted  by  that  contained  in 
the  aflSdavita.*** 

§  828.    So  objection  to  corroborative  evidence  at  snch. 

Whatever  view  may  be  taken  of  an  objection  to  newly  dis- 
covered evidence  with  reference  to  its  cumulative  character,  no 
objection  can  be  urged  to  it  on  the  ground  that  it  is  corrobora- 
tire.  Evidence  of  a  different  kind  and  character  from  that 
pTodnced  at  the  trial,  though  bearing  on  the  same  points  is  cor- 
roborative, and  if  there  be  no  other  objection  to  it,  warrants  a 
new  trial.**^  Whether  evidence  be  corroborative  or  merely  cu- 
mulative, within  the  meaning  given  the  latter  term  by  the 
courts  and  codes,  is  to  be  determined  from  its  kind,  rather  than 
from  its  effect"^ 

§  229.    Ai&dayits  of  party  and  counsel. 

Great  care  is  required  in  the  preparation  of  affidavits  to  be 
used  on  the  motion.  Almost  the  entire  showing  on  the  motion 
consists  in  that  made  by  affidavits.  The  affidavit  of  the  moving 
party  and  also  that  of  his  attorney,  or  of  one  of  his  attorneys, 
rhere  there  are  more  than  one,  are  usually  required  to  fix  the 
character  of  the  evidence  as  newly  discovered,  as  well  as  to 
show  diligence-  On  other  essentials  of  the  showing  the  affi- 
daTit  of  either  will  suffice,  but  in  view  of  the  practice  in  many 
courts  of  permitting  counter-affidavits   to  be   presented,   the 

well,  36  Minn.  323,  31  N.  W.  513;  Sly  v.  Union  Depot  Co.,  134  Mo. 
681,  36  a  W.  235;  Besse  v.  Sawyer,  28  lU.  App.  248;  Hooker  v. 
Chicago  etc.  B.  Co.,  76  Wis.  S42,  44  N.  W.  1085;  State  v.  Smith,  35 
Kan.  618,  11  Pao.  908;  Husted  v.  Mead,  58  Conn.  55,  19  Atl.  233. 

124  See  0 'Bryan  v.  Bowers  (Pa.  Com.  P.),  10  Pa.  Co.  Ct.  254; 
White  V.  Nafus,  84  Iowa,  350,  51  N.  W.  5;  Dort  v.  Kudlick,  59  Hun, 
€22,  13  N.  Y.  Supp.  61;  PhilUps  v.  State,  35  Tex.  Cr.  App.  372,  34 
8.  W.  272;  Potts  v.  State,  26  Tex.  App.  663,  14  S.  W.  456;  Owens 
▼.  State,  35  Tex.  Cr.  App.  345,  33  S.  W.  875. 

12B  Corkery  v.  Central  E.  B.  of  New  Jersey  (N.  J.),  43  Atl.  655. 
See,  also,  Bulkin  v.  Ehret,  20  N.  Y.  Supp.  731,  29  Abb.  N.  C.  62. 

126  Winfield  Building  etc.  Assn.  y.  McMuUen,  59  Kan.  493,  53  Pac. 
481.  It  would  appear  that  evidence  corroborative  of  defendant  in 
a  eriminal  case  is  not  merely  cumulative;  else  there  is  such  thing 
»s  a  newly  discovered  witness,  distinct  from  newly  discovered  evi- 
dence in  Indiana:  Morse  v.  State,  108  Ind.  599,  9  N.  £.  455. 

New  Trial,  Vol.  1-25 
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movant  is  more  likely  to  err  on  the  side  of  too  few  than  too  many 
affidavits^  covering  all  matters  required  to  be  shown;  for  a  new 
trial  will  not  be  granted  on  the  ground  of  newly  discovered  evi- 
dence, if  the  affidavit  on  which  it  is  claimed  is  shown,  by  counter- 
affidavits,  to  be  exposed  to  the  suspicion  of  bad  faith.**'^ 
The  order  in  which  these  are  set  forth  is  not  vitally  material, 
but  the  skillful  practitioner  wiU  take  pride  in  an  orderly  ar- 
rangement, and  thereby  render  a  favorable  impression,  on  the 
mind  of  the  court,  more  likely.  Attention  will  first  be  given 
to  the  affidavit  of  the  moving  party,  following  the  most  natural 
order  as  to  its  various  parts. 

1.  It  should  set  forth  the  new  evidence  and  names  of  witnesses, 
or  source  of  the  evidence  if  it  be  other  than  oral  testimony. 
In  this  part  not  only  should  the  names  of  the  witnesses  be  given, 
§nd  the  particular  facts  which  they  are  expected  to  prove,*^ 
but  the  ground  of  such  expectation  should  also  be  set  forth.*^ 
The  newly  discovered  evidence  should  be  fully  set  forth;  *••  and 
the  affidavit  of  counsel  based  upon  information  and  belief,  of 
what  the  witness  will  testify  to  is  insufficient  to  secure  a  new 
trial.^^^  The  affidavit  should  state  as  specifically  as  practica- 
ble the  nature  of  such  evidence,  and  not  merely  its  legal  ef- 
fect.i«» 

2.  Affidavit  should  show  diligence  in  discovering  evidence  and 
procuring  attendance  of  witnesses  at  the  trial.  It  was  thought 
best  to  discuss  the  requisites  of  affidavits  in  the  sections  devoted 

1^7  Merk  v.  Gelzhaanser,  60  Cal.  631. 

128  Arnold  v.  Skaggs,  35  Cal.  684;  McLeod  r.  Shelby  Mfg.  etc 
Co.,  108  Ala.  81,  19  South.  326. 

i&o  Fitch  V.  Siedlinger,  96  Me.  70,  51  Atl.  241;  Arnold  v.  Skagga, 
35  Cal.  684. 

180  Perry  v.  Cochran,  1  Cal.  180. 

181  Cole  V.  Thornburgy  4  Colo.  App.  95,  84  Pae.  1013;  Holland  ▼. 
Huston,  20  Mont.  84,  49  Pac.  390. 

isSf  German  Ins.  Co.  v.  Frederick,  57  Neb.  638,  77  N.  W.  1106. 
See  Case  v.  Codding,  38  Cal.  191,  194,  where  one  of  the  grounds  for 
affirming  the  order  denying  a  new  trial  was  that  the  movant  had 
failed  to  set  out  a  memorandum  by  which  he  expected  to  convince 
one  of  his  witnesses  that  he  waa  mistaken  in  his  testimony. 
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to  the  subject  of  diligence  herein,  to  which  reference  is  here 
made.*** 

3.  The  probability  of  securing  the  attendance  of  the  absent 
witness,  or  of  producing  the  new  evidence,  must  be  made  to 
appear,  especially  if  other  portions  of  the  aflBdavit  tend  to  cre- 
ate a  doubt  on  the  subject.*** 

§  230.    Affidavits  of  witnesses. 

The  rule,  and  its  qualification,  with  reference  to  the  presenta- 
tion on  the  motion  of  the  affidavits  of  witnesses,  was  thus  stated 
in  Arnold  v.  Skaggs:***  "In  asking  for  a  new  trial,  on  the 
groimd  of  newly  discovered  evidence,  it  is  not  sufficient  for 
the  moving  party  to  state  in  his<  affidavit  what,  as  he  has 
learned,  certain  persons  know  about  the  matter,  and  how,  as  he 
believes,  they  will  testify.  He  must  produce  the  affidavits  of 
the  newly  discovered  witnesses  as  to  what  they  know,  and  as  to 
^hat  they  will  testify.  The  affidavit  of  the  party  himself  is 
bnt  hearsay  testimony,  and  cannot  be  received,  unless,  for  good 
canse  shown,  the  affidavit  of  the  newly  discovered  witnesses 
cannot  be  obtained  in  time,  or  in  such  fu^her  time  as  may 
have  been  granted  for  that  purpose.^'  As  stated  in  the  above 
quotation,  the  true  reason  for  requiring  the  affidavits  of  the 
witnesses  is  that  the  statement  of  the  party  as  to  the  evidence 
they  will  give  is  but  hearsay.**^    The  Penal  Code  of  Cali- 

183  See  essentials  of  this  ground  as  set  forth  in  preceding  sec- 
tions of  this  chapter. 

184  Arnold  v.  Skaggs,  35  GaL  684;  Fitch  v.  Siedlinger,  96  Me.  70, 
51  AtL  241«  For  an  affidavit  defective  in  several  respects  see  State 
▼.  Miller,  3  Wash.  131,  28  Pac.  375.  Held  sufficient  showing  of 
^genco.  Where  the  affidavits  made  it  appear  that  prepar- 
atory for  the  trial  diligent  search  had  been  made  in  vain 
for  a  paper  material  in  the  case  in  an  auditor's  department 
of  a  corporation,  where  the  law  required  it  to  be  kept,  and  that  after 
the  trial  it  had  been  discovered  in  a  janitor's  room,  formerly  used 
68  the  auditor's  department:  Grotte  v.  Schmidt,  80  Iowa,  454,  45 
N.  W.  771, 

135  35  Cal.  684,  687.  See,  also,  Jenny  Lind  Co.  v.  Bowers,  11  Gal. 
194;  People  v.  De  Lacy,  28  Cal.  590;  People  v.  Sutton,  73  Cal.  243, 
13  Pae.  86;  State  v.  Shafer,  56  Mo.  Appi.  496;  McVey  v.  State,  23 
Tex.  App.  174,  5  S.  W.  174. 

136  See  HoUand  v.  Huston,  20  Mont.  84,  49  Pac.  390. 
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f ornia^*''  now  requires  the  aflSdavits  of  the  proposed  witnesses 
to  accompany  the  application,  and  no  excuse  for  not  producing 
them,  in  criminal  cases,  will  be  considered*  And  in  civil  cases 
A  very  strong  showing  will  usually  be  required  in  order  to  ex- 
cuse their  absence.^®®  No  standard  has  been  specifically  pre- 
scribed by  any  decision.  Probably  the  same  degree  of  diligence 
to  procure  the  aflBdavit  of  the  witness  as  to  obtain  the  attend- 
ance of  a  witness  at  the  trial,  in  order  to  entitle  a  party  to  a 
continuance,  would  suffice.  From  the  nature  of  the  case,  no 
suggestions  of  any  practical  value  can  be  made  as  to  the  form 
and  contents  of  the  affidavits  of  the  proposed  witnesses.  They 
should  not,  however,  omit  to  state,  among  other  matters,  the 
personal  knowledge  of  the  affiants  of  the  facts  therein  set  forth, 
ov  that  they  will  testify  to  them.**^ 

If  the  newly  discovered  evidence  consists  in  lost  papers, 
found  since  the  trial,  the  affidavits  must  prove  the  genuineness 
thereof  and  also  show  their  legal  validity  or  sufficiency.  In 
Smithers  v.  Fitch**®  the  court  well  illustrates  this  requirement 
in  the  following  language:  "Certain  affidavits  were  read  on 
the  motion  for  a  new  trial,  by  which  it  was  intended  to  show 
that  a  petition  for  the  road  had  been  filed  and  notice  had  been 
given,  and  that  they  (on  the  trial  shown  to  be  lost  papers)  had 
been  found.  The  defendants,  in  their  brief,  say  that  they  at- 
tach importance  to  the  petition  only  for  the  purpose  of  show- 
ing that  William  Markwood  was  the  person  owning  the  land 
at  that  time,  had  signed  it,  and  therefore  must  be  held,  under 
section  2  of  the  act  of  1861,  supra,  to  have  dedicated  the  land. 
But  the  affidavit  does  not  pretend  to  declare  that  the  affiant 
knows  as  a  fact  that  Markwood  signed  the  petition,  or  that  the 
signature  purporting  to  be  his  is  in  his  handwriting.  There 
ir?  no  proof  whether  the  name  appended  to  the  petition  is  the 
real  or  fictitious  signature  of  Markwood.  There  is  nothing 
shown  by  the  affidavit,  or  the  petition  attached  as  being  found 
among  the  records  of  the  county,  that  the  route  that  the  road 
was  to  take,  if  established,  was  over  any  of  Markwood's  land." 

137  §    1181. 

138  state  V.  Nettles,  153  Mo.  464,  55  S.  W.  70. 

139  Hecla  Powder  Co.  v.  Signa  Iron  Co.,  37  N.  Y.  Supp.  149,  1 
App.  Div.  371.     To  same  effect,  State  v.  Hyde,  22  Wash,  551,  61  Pac. 

739. 

140  82  Cal.  153,  158,  22  Pac.  935. 
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CHAPTEE  12. 

EXOESSIYE  DAMAGE& 

i  231.    General  principles. 

f  232.    Where  evidence  as  to  amount  of  damages  is  conflicting. 

f  233.    Rule  applicable  to  excessive  damages  in  recoupments 

i  234.    Where   standard   ol    calculation   imperfect  or  only    partially 
available. 

f  235.    Veidict  not  set  aside  for  slight  excess. 

§  231.    General  prineiplei. 

In  the  cases  here  to  be  considered,  the  ground  upon  which  a 
new  trial  may  be  granted,  if  at  all,  is  not,  properly  speaking, 
the  amount  at  which  the  damages  are  placed  in  the  verdict,  but 
the  passion  or  prejudice  which  prompted  the  verdict.  The 
figures  representing  the  damages  awarded,  though  important, 
are  by  no  means  the  only  matter  to  be  considered  upon  the 
motion.  KTecessarily,  all  the  prominent  features  of  the  case 
must  be  taken  into  consideration  in  passing  upon  the  question 
whether  the  verdict  was  reached  as  the  result  of  deliberate  cal- 
culation and  weighing  of  facts,  conditions,  relations  and  cir- 
cumstances on  the  one  hand,  or  of  impulse,  passion  or  prejudice 
on  the  other.    In  Doolin  v.  Omnibus  Cable  Co.*  it  was  said : 

>  125  CaL  141,  57  Pac.  774.    In  Harrison  v.  Snttpr  St.  By.  Co., 
116  CaL  157,  162,  47  Pac.  1019,  the  court  said:  "Whether  the  ver- 
^et  is  excessive  is  to  be  determined  solely  from  a  consideration  of 
the  evidence  in  the  case,  and  whether  it  will  fairly  sustain  the  con- 
elusion  of  the  jury— a  question  which  cannot  be  aided  by  the  show- 
ug  of  extrinsic  facts,  by  affidavits,  or  otherwise.''    But  this  was 
carrying  the  point  too  far.     The  amount  found  must,  of  course,  be 
also  considered.    It  was  said  in  Connors  ▼.  Ghingren,  111  Iowa,  437, 
82  N.  W.  934,  that  when  the  amount  of  the  recovery  is  not  limited 
^y  the  instructions,  it  cannot  be  said,  from  the  size  of  the  verdict 
^one,  that  it  i«  the  result  of  passion  or  prejudice.    It  would  seem 
tbat  the  period  of  the  jury's  deliberation,  whether  long  or  brief,  is 
not  any  criterion  for  the  determination  of  the  question  whether  they 


I  231  NEW    TEIALr— SUBSTANTIVE  ELEMENTS.  390 

"The  only  means  of  discovering  the  element  of  '^passion  or 
prejudice'  within  the  meaning  of  the  statute  is  by  comparing 
the  amount  with  the  evidence  before  the  couri;  at  the  trial ;  and 
that  expression  is  but  one  mode  of  sa3ring  that  the  evidence  is 
insuflBcient  to  justify  the  verdict  for  excessive  damages."  In 
an  earlier  case  it  was  positively  held  that  in  case  of  either  ex- 
cessive damages^  or  of  damages  in  an  inadequate  amount^  che 
complaining  party  could  also  rely  upon  the  insufficiency  of  the 
evidence.*  The  true  rule,  applicable  to  all  cases  where  dam- 
ages are  not  computable  by  any  known  standard^  was  thus 
stated  in  an  action  for  damages  resulting  from  negligence  (after 
citing  from  authorities):  "These  cases  hold  that  in  actions  of 
this  character  the  law  does  not  attempt  to  fix  any  precise  rules 
for  ascertaining  what  is  just  compensation^  but  from  the  neces- 
sity of  the  case  leaves  the  assessment  of  the  damages  to  the 
good  sense  and  unbiased  judgment  of  the  jury,  whose  province 
it  is  to  make  the  assessment;  that  while  the  verdict  in  these 
cases,  as  in  all  others,  is  subject  to  review  by  the  court,  it  will 
not  be  disturbed  merely  upon  the  ground  that  the  damages  are 
excessive,  nor  because  the  opinion  of  the  court  differs  from  that 
of  the  jury,  but  only  where  it  appears  that  the  excess  has  been 
given  under  the  influence  of  passion  or  prejudice."*  A  some- 
were  influenced  by  passion  or  prejudice;  and  in  an  action  by  a 
minor  against  a  railway  company  for  personal  injuries,  the  fact 
that  the  jury,  after  being  out  only  ten  minutes,  returned  a  verdict 
for  $10,000,  was  held  not  to  show  that  it  was  the  result  of  passion 
or  prejudice:  Pittsburg  etc.  By.  Co.  v.  Geltmaker,  16  Ky.  Law  Bep. 
861,  30  8.  W.  394.  In  an  action  for  personal  injuries  sustained  in  a 
Btreet-car  collision,  where  it  appeared  that  plaintiff  was  thrown 
from  a  car,  striking  her  head  and  side,  sustaining  injuries  and  dis- 
placement of  the  uterus  and  other  internal  organs,  but  that,  while 
severely  shocked,  the  nervousness  brought  about  thereby  was  cur- 
able, and  that,  while  the  uterine  and  other  difficulties  were  painful, 
they  were  less  troublesome  than  just  after  the  accident,  and  were 
probably  curable,  it  was  held  that  a  verdict  for  $20,000  was  exces- 
sive, and  should  be  reduced  to  $7,500,  or  a  new  trial  granted;  Ham- 
ilton V.  Great  FaUs  St.  By.  Co.,  17  Mont.  334,  42  Pac.  860,  43  Pac 
713. 

2  De  Brutz  v.  Jessup,  54  Cal.  118. 

3  Lee  V.  Southern  Pacific  Co.,  101  Cal.  118,  121,  53  Pac.  572.  To 
same  effect,  Mize  v.  Hearst,  130  Cal.  630,  63  Pac.  30;  Morgan  v. 
Southern  Pacific  Co.,  95  Cal.  501,  30  Pac.  601;  Aldrich  v.  Palmer,  24 
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That  more  elaborate  statement  of  the  true  principle  governing 
herein  is  fonnd  in  the  opinion  by  Chief  Justice  Sanderson,  in 
Aldrich  V.  Palmer,*  as  follows:  '^n  actions  for  personal  torts 
the  law  does  not  attempt  to  fix  any  precise  rules  for  the  ad- 
measurement of  damages,  but,  from  the  necessity  of  the  case, 
leaves  their  assessment  to  the  go'^d  sense  and  unbiased  judg- 
ment of  the  jury.  Their  verdict,  as  in  aU  other  cases,  is  sub- 
ject to  review  by  the  court,  but  it  will  never  be  disturbed  un- 
less tiie  amount  of  the  damages  is  obviously  so  disproportionate 
to  the  injury  proved  as  to  justify  the  conclusion  that  the  verdict 
u  not  the  result  of  the  cool  and  dispassionate  consideration  of 
the  jury.  The  leading  object  of  such  action  is  to  obtain  rea- 
sonable and  just  compensation  for  the  injury  sustained,  com- 
prehending both  the  present  and  the  future.  But  to  ascertain 
what  is  a  fair  and  just  compensation  in  such  cases  is  a  judicial 
problem  of  difficult,  if  not  impossible,  solution.  None,  how- 
ever, are  more  competent  to  its  proper  solution  than  the  jury. 
Hence,  the  courts  have  always  sparingly  exercised  the  power 
of  granting  new  trials  in  such  cases.  Where  tlie  law  furnishes 
,  no  role  for  the  measurement  of  damages,  their  assessment  is 

peculiarly  the  province  of  the  jury,  and  the  court  wiU  never  in- 

CaL  513;  Wheaton  v.  North  Beach  etc.  B.  B.  Co.,  36  Cal.  590  j  Gor- 
man v.  Southern  Pacific  Co.,  97  Cal.  1,  33  Am.  St.  Bep.  157,  31  Pac. 
1112;  Myers  v.  San  Francisco,  42  Cal.  215;  Sherwood  v.  Kyle,  125 
Cal  652,  58  Pac.  270;  Meeks  v.  St.  Paul  (City  of),  64  Minn.  220,  66 
K  W.  966.  For  a  ease  in  which  it  was  not  shown  that  the  damages 
found  were  excessive,  or  that  they  were  given  under  the  influence 
of  passion  or  prejudice,  see  Wilson  v.  Southern  Pacific  B.  B.  Co., 
I  62  CaL  164.    Verdict  for  damages  in  excess  of  amount  asked  for  in 

I  the  complaint  will  be  set  aside:  Gar  lick  v.  Bower,  62  Cal.  65;  Vande- 

ford  y.  Fo8ter;62  Cal.  179.  Instance  where  it  is  said  the  verdict  is  so 
manifestly  against  the  weight  of  the  evidence  as  to  indicate  that  the 
jorj  were  controlled  by  some  improper  motive  in  making  their  find- 
ings: Denver  Tramway  Co.  v.  Lassasso,  22  Colo.  444,  449,  45  Pac.  409. 
Verdict  in  a  trover  ease  for  $8,138.33,  held  excessive  upon  the  facts: 
First  Nat.  Bank  of  Colorado  Springs  v.  Wilbur,  16  Colo.  318,  322, 
2^  Pae.  777.  That  a  verdict  which  is  excessive  should  be  set  aside, 
W€  Union  Pac.  etc.  B.  Co.  v.  Perkins,  7  Colo.  App.  184,  189,  42  Pac. 
1047.  That  a  judgment  cannot  stand  if  too  large,  see  Denver  etc. 
^'  K.  Co.  V.  Neis,  10  Colo.  56,  59,  14  Pac.  105;  Buenz  v.  Cook,  15 
Colo.  3843,  24  Pac.  679. 

*  24  CaL  513,  616. 
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terfere  with  their  verdict  merely  on  the  ground  of  excess. 
Upon  such  a  question  the  court  has  no  right  to  substitute  its 
opinion  for  that  of  the  jury,  merely  because  it  happens  to  differ 
from  theirs/^  Inasmuch  as  the  damages,  in  the  absence  of 
any  recognized  standard,  must  be  ascertained  and  fixed  accord- 
ing to  varying  opinions  of  jurors,  and  are  necessarily  the  sub- 
ject of  specidation  rather  than  of  calculation,  no  more  definite 
legal  rule,  of  any  practical  value,  has  ever  been  promulgated 
than  the  foregoing.  Less  latitude  of  discretion  is  conceded  to 
trial  judges  by  federal,  and  a  few  state,  courts  of  review  than 
that  shown  in  the  foregoing  views — or  it  may  be  said,  with 
equal  propriety,  more  respect  is  there  paid  to  opinions  of  the 
jury;  and  it  is  held  that  a  verdict  shoidd  be  set  aside  as  ex- 
cessive only  when  the  excess  is  shocking  to  a  sound  judgment 
and  a  sense  of  fairness  to  the  defendant;  that,  where  there  is 
any  margin  for  a  reasonable  difference  of  opinion  in  the  mat- 
ter, the  view  of  the  court  should  yield  to  the  verdict  of  the 
jury,  rather  than  the  contrary.*  The  same  principle  was  as- 
serted by  the  supreme  court  of  California  in  an  action  for 
damages  for  slander,  where  express  malice  was  shown;®  also 
in  a  case  of  malicious  trespass.^  There  is  no  discernible  dif- 
ference between  the  view  taken  on  this  subject  in  federal  courts 
and  that  of  the  supreme  court  of  California.  In  Harris  v. 
Zanone®  the  court  said:  "The  record  does  not  disclose  any- 
thing from  which  it  can  be  said  that  the  damages  awarded  by 
the  jury  appear  to  have  been  given  under  the  influence  of  pas- 
sion or  prejudice.  It  is  very  diflBcult  to  determine  the  proper 
amount  of  damages  in  an  action  of  this  character,  and  the  law 
has  wisely  left  it  to  the  just  discretion  of  the  jury,  and  has 
also  given  to  them  the  right,  upon  proof  that  the  defendant 
was  guilty  of  malice,  to  give  damages  for  the  sake  of  example, 
and  by  way  of  punishing  the  defendant.  There  can  be  no 
measure  of  compensation  for  the  wrong  done  to  a  plaintiff  by 
charging  her  with  a  crime,  except  the  judgment  of  an  impar- 

5  Smith  v.  Pittsburg  etc.  E.  Co.  (U.  S.  C.  C),  90  Fed.  783.    Sec 
also,  McGowan  v.  La  Plata  Min.  etc.  Co.,  3  McCrary,  393,  9  Fed.  861. 

6  Harris  v.  Zanone,  93  Cal.  59,  28  Pac.  845. 

7  Kussell  V.  DeTmiBon,  45  Cal.  337. 

8  93  Cal.  59,  71,  28  Pac.  845. 
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tial  jury.  Under  the  evidence  before  it,  the  jury  must  have 
fonnd  that  the  defendant  was  guilty  of  malice  in  the  utterance 
of  tiie  words  charged ;  and  it  cannot  be  said  that  the  amount 
awarded  is  so  great  as  to  ^shock  the  moral  sense/  ^^  And  in  an 
earlier  case  the  same  court  said :  "The  court  will  not  interfere 
in  such  cases,  unless  the  amount  awarded  is  so  grossly  excessive 
a&  to  shock  the  moral  sense  and  raise  a  reasonable  presumption 
that  the  jury  was  under  the  influence  of  passion  or  prejudice. 
In  this  case,  whilst  the  sum  awarded  appears  to  be  much  larger 
than  the  facts  demanded,  the  amount  cannot  be  said  to  be  so 
grossly  excessive  as  to  be  reasonably  imputed  only  to  passion 
or  prejudice  in  the  jury.  In  such  cases  there  is  no  accurate 
standard  by  which  to  compute  the  injury,  and  the  jury  must 
necessarily  be  left  to  the  exercise  of  a  wide  discretion,  to  be  re-* 
stricted  by  the  court  only  when  the  sum  awarded  is  so  large 
that  the  verdict  shocks  the  moral  sense  and  raises  a  presump- 
tion that  it  must  have  proceeded  from  passion  or  prejudice.'^ 
But  where  passion  or  prejudice  do  appear  from  the  record,  it 
iit  as  much  the  duty  of  the  court  to  grant  a  new  trial  as  where 
any  other  ground  is  shown.^® 

The  supreme  court  of  Minnesota  is  guided  by  the  rule  that, 
in  order  to  justify  the  granting  of  a  new  trial,  the  damages 
mnst  be  so  excessive  as  to  shock  the  sense  of  justice  and  satisfy 
the  court  that,  after  making  just  allowance  for  the  difference 
of  opinion  among  fair-minded  men,  the  amount  cannot  be  ac- 
counted for  except  on  the  theory  of  passion  or  prejudice.*^ 

It  is  the  purpose  of  the  provision  allowing  a  new  trial  on 
the  ground  of  passion  and  prejudice  resulting  in  excessive  ver- 
dicts, to  place  a  wholesome  check  upon  the  passion  and  preju- 
dice of  the  jury  in  all  cases  of  unliquidable  or  discretionary 
damages;  and  an  excessive  verdict  may  be  set  aside,  even  in  a 
case  where  exemplary  damages  are  recoverable.** 

§  232.    Where  evidence  as  to  amount  of  damage  is  conflicting. 
Since  the  court   alone   passes   upon   the   question  whether 

•  WUson  Y.  Pitch,  41  Cal.  386. 

10  Lee  V.  Southern  Pac.  Co.,  101  Cal.  118,  35  Pac.  572. 

11  Blume  V.  Scheer,  83  Minn.  409,  86  N.  W.  446. 

12  Tynberg  v.  Cohen,  76  Tex.  409,  13  S.  W.  3V5.     See,  also,  TJarry 
V.  Pennsylvania  E.  Co.,  65  N.  J.  L.  407,  47  Atl.  404. 
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passion  or  prejudice  entered  into  the  result  reached  hy  the 
jury,  it  would  appear  that  in  its  incidental  examination  of  the 
evidence,  it  is  immaterial  whether  it  were  uncontradicted  and 
consistent,  or  conflicting  and  inconsistent,  as  affecting  the 
power  and  duty  of  the  court  herein.  In  Harrison  y.  Sutter 
Street  Ry.  Co.**  the  court,  after  adverting  to  the  contention  of 
counsel  that  the  verdict  should  not  be  disturbed  because  the  evi- 
dence as  to  the  injuries  to  plaintiff  was  conflicting,  said:  '^A  jury, 
if  excited  by  prejudice,  might  as  readily  award  unjust  damages 
where  the  evidence  was  uncontradicted  as  where  it  was  in  sharp 
conflict/^  In  that  case  the  lower  court  had  set  the  verdict  aside 
and  awarded  a  new  trial.  As  regards  courts  of  review,  no  ex- 
amination will  be  made  of  the  evidence  if  conflicting  on  the 
question  of  damages,  unles^  the  amount  awarded  is,  on  its 
face,  excessive,  after  giving  due  weight  to  all  the  evidence  in 
its  support  shown  by  the  record.  Accordingly,  where,  in  an 
action  for  damages  for  the  depreciation  in  value  of  property, 
occasioned  by  the  construction  and  operation  of  a  railway  in 
the  street  on  which  the  property  abuts,  where  there  was  a  con- 
flict in  the  evidence  as  to  the  depreciation  of  the  property, 
part  of  the  witnesses  placing  it  as  greater  than  that  found  by 
the  jury,  and  the  jury  having  viewed  the  premises,  it  was  held 
that  the  verdict  should  not  be  set  aside  as  excessive.**  But, 
if  upon  giving  the  most  favorable  consideration  to  all  the  evi- 
dence the  amount  still  appears  palpably  excessive,  a  new  trial 
will  be  ordered  by  the  appellate  court,  though  denied  by  the 
trial  courl.**^  And  where  the  evidence  of  medical  experts 
was  conflicting  as  to  the  extent  and  permanency  of  the  plain- 
tiff's injury,  and  there  being  evidence  tending  to  show  that 
the  injury  was  less  serious  than  the  plaintiff  contended,  it  was 
held  that,  under  the  circumstances  attending  the  case,  a  ver- 
dict in  plaintiff's  favor  for  thirty  thousand  dollars  damages  was 
excessive,  and  the  defendant  was  entitled  to  a  new  trial  upon 

13  116  Cal.  156,  162,  47  Pac.  1019. 

14  Denver  etc.  Ry.  Co.  v.  Bourne,*  11  Colo.  59,  64,  16  Pac.  839. 

15  Tilden  v.  Gordon,  25  Wash.  593,  596,  66  Pac.  50.  This  was  not 
a  case  of  excessive  damages,  and  is  cited  here  merely  as  illustrative 
of  a  principle  applicable  to  the  subject  under  consideration. 
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that  ground.^*  On  the  other  hand^  it  was  held  no  reason  for 
holding  the  amount  of  damages  excessive  as  ground  for  new 
trial  when  the  sum  allowed  was  less  than  that  claimed  in  the 
complaint,  and  the  uncontradicted  evidence  of  plaintiff  showed 
that  he  suffered  twice  as  much  damage  as  that  claimed.^^ 

§  233.    Bule  applicable  to  excessive  damages  in  recoupment. 

The  ground  for  new  trial  on  account  of  excessiveness  of  the 
verdict  applies  as  well  when  the  verdict  is  in  favor  of  defend- 
ant;  on  a  plea  of  recoupment^  as  when  the  excessive  verdict  is 
in  favor  of  plaintiff.*® 

§  234.  Where  standard  of  calculation  imperiect,  or  only  par- 
tially available. 
Where  the  action  is  for  damages  of  a  mixed  character,  being 
in  part  computable  upon  a  fixed  standard^  and  partly  specula- 
tive, and  the  verdict  is  not  so  excessive  as  to  clearly  indicate 
passion  or  prejudice  in  awarding  the  latter,  and  is  in  keeping 
with  the  instructions  and  evidence  as  to  the  former,  it  will  not 
be  disturbed.**  But  where  it  was  clear  on  the  facts  that  it 
was  not  a  case  where  the  jury  could  legally  award  exemplary 
damages,  and  it  was  obvious  from  their  verdict  that  it  must 
have  included  exemplary  damages,  it  was  held  to  be  the  duty  of 
the  court,  on  motion^  to  set  aside  such  verdict  and  award  a 
new  triaL*® 

§  236.    Verdict  not  set  aside  for  slight  excess. 

The  verdict  will  not,  when  based  upon  this,  any  more  than 
when  based  upon  any  other,  ground,  be  set  aside,  unless  the 

i«  Fisher  v.  Southern  Pacific  B.  E.  Co.,  89  Cal.  399,  26  Pac.  894. 
Case  decided  on  errors.  Excess  only  mentioned  in  concurring  opinion 
of  De  Haven.  A  verdict  in  favor  of  one  defendant  and  against  an- 
other,  based  upon  conflicting  evidence,  which  is  the  same  as  to  both 
defendants,  cannot  be  permitted  to  stand  as  to  either:  Gerner  v. 
Yates,  61  Neb.  100,  84  N.  W.  596. 

"  Pereira  v.  Smith,  79  Cal.  232,  21  Pac.  739. 

18  Levens  v.  Smith,  102  Ga.  480,  31  S.  E.  104.   ' 

19  Edwards  v.  Southern  By.  Co.   (U.  S.  C.  C),  102  Fed.  720. 

20  Pegram  v.  Stortz,  3l  W.  Va.  220,  6  S.  E.  485. 
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resulting  injury  from  a  refusal  would  be  substantial  in  legal 
sense.  And  a  verdict  for  fifty  dollars^  though  properly  re- 
garded as  substantial  damages^  was  held  so  small  in  amount 
that  a  new  trial  should  not  be  granted  for  its  reduction.*^ 

21  Watson  T.  New  Mlford  (Town  of),  72  Conn.  661,  77  Am.  St 
Bep.  345,  45  AtL  167. 
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1  249.  Ko  relief  without   substantial  prejudice. 
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I.    INSUFPICIENCY  OF  EVIDENCE. 

§  236.    Heaning  of  terms  used  in  statute. 

Subdivision  6  of  section  657  of  the  California  Code  of  Civil 
Procedure  reads  thus:  "6.  InsuflBciency  of  the  evidence  to  jus- 
tify the  verdict  or  other  decision,  or  that  it  is  against  law. 
Subdivision  6  of  section  1181  of  the  Penal  Code  of  California 
reads  thus:  *'6.  When  the  verdict  is  contrary  to  law  or  evi- 
dence." 

As  regards  the  question  of  evidence,  these  provisions  do  not 
appear  to  convey  exactly  the  same  meaning.  Under  the  provi- 
sion in  the  Code  of  Civil  Procedure  that  a  verdict  or  other 
decision  may  be  set  aside  as  not  supported  by  sufficient  evi- 
dence, it  requires  a  liberal  construction  to  justify  the  court  in 
setting  it  aside  merely  because,  in  the  opinion  of  the  court, 
the  weight  of  the  evidence  is  against  it.  A  verdict  may  find 
support  in  the  evidence,  though  contrary  to  its  weight.  If 
there  is  substantial  evidence  in  support  of  the  verdict  or  deci- 
sion, it  is  supported  thereby,  though  there  be  more  or  weightier 
evidence  against  it.  On  the  other  hand,  a  verdict  in  a  criminal 
case  is  "contrary  to  the  evidence'^  when  contrary  to  the 
weight  of  all  the  evidence.  The  statute  evidently  does  not 
mean  that  the  verdict  may  be  set  aside  if  merely  opposed  by 
some  of  the  evidence.  And  yet,  in  practice,  no  such  distinction 
between  the  respective  provisions  of  the  Code  of  Civil  Proce- 
dure and  the  Penal  Code,  as  is  here  pointed  out,  has  ever  been 
made  by  the  courts. 

§  237.    Province  of  trial  courts  seldom  invaded. 

It  is  settled  by  overwhelming  authority,  in  nearly  all  the 
states,  that  trial  courts  may  exercise  a  discretion  in  setting  aside 
verdicts,  and  other  decisions  which  in  their  opinion  are  op- 
posed to  the  weight  of  evidence.  In  each  of  a  large  majority 
of  the  states  will  be  found  a  line  of  decisions  in  which  this 
proposition  is  recognized.*    Various  phraseology  has  been  em- 

1  See  Dickey  v.  Davis,  39  Cal.  565;  Sherman  v.  MitcheU,  46  Cal. 
570;  Gerold  v.  Brunswick  &  Balke  Co.,  67  Cal.  124,  7  Pac.  306; 
Curtiss  V.  Starr,  85  Cal.  377,  24  Pac.  806;  Byorman  v.  Ft.  Bragg  etc. 
Co.,  92  Cal.  501,  28  Pac.  591;  Domico  v.  Cassassa,  101  Cal.  414,  35  Pac 
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ployed  by  judges  in  expression  of  the  doctrine.  Court8  have 
hare  sometimes  attempted  to  approximate  exactitude^  some  were 
rague  and  halting,  and  a  few  were  misleading.  But  from  the 
nature  of  the  case  none  of  them  were  or  could  be  exact,  or  of 

K'24;  Mills  ▼.  Oregon  etc.  Co.,  102  Cal.  359,  86  Pac.  772;  In  re 
Carriger,  104  Cal.  81,  83,  37  Pac.  785;  Bates  v,  Howard,  105  Cal.  179, 
38  Ptc  715;  McCanley  v.  Tyler,  11  Mont.  52,  27  Pac.  391;  Eosina  v. 
Trowbridge,  20  Nev.  121,  17  Pac.  751;  Tacoma  v.  Tacoma  Light  Sb 
Water  Co.,  16  Waah.  319,  47  Pac  738;  Snyder  v.  Parker,  19  Wash. 
276,  67  Abl  St  Bep.  726,  53  Pac.  59;  Holgate  v.  Parker,  18  Wash. 
206,  51  Pac.  368;  Friedman  ▼.  Manley,  21  Wash.  43,  56  Pac.  832; 
Welch  y.  Abbott,  72  Wii.  512, 40  N.  W.  223;  Murray  v.  Heinz,  17  Mont. 
353,  42  Pac.  1057,  43  Pac.  714;  Chanyin  v.  Valiton,  7  Mont.  581,  19' 
Pac  215;  Beekahead  t.  Montana  Union  By.  Co.,  19  Mont.  147,  47 
Pae.  795;  Meinhard  v.  Mullin,  80  Ga.  593,  6  S.  £.  792.  Other  Cali- 
fornia eases  are:  Pacific  BoUing  Mill  Co.  y.  Telegraph  Hill  B.  B. 
Co.,  79  Cal.  340,  21  Pac.  840;  Haas  y.  Whittier  (Cal.),  21  Pac.  547; 
Bledsoe  y.  Decrow,  132  Cal.  812,  64  Pac.  397;  Brooks  y.  San  Fran- 
riwo  etc  By.  Co.,  110  CaL  173,  42  Pac.  570;  Cole  v.  Wilcox,  99  Cal. 
549,  34  Pac.  114.  That  where  trial  judge  grants  a  new  trial  on  thA 
l^oaad  that  the  yerdiet  is  against  the  weight  of  the  eyidence.  his 
order  will  not  be  disturbed,  unless  it  appeared  clearly  that  the  jury 
erred.  See,  also,  Orr  y.  Haskell,  2  Mont.  225;  Boe  y.  Lynch,  20 
Mont  80,  49  Pac.  381 ;  Butte  etc.  Min.  Co.  y.  Societe  Anonyme  etc.,  23 
^ont  177,  75  Am.  St.  Bep.  505,  58  Pac.  Ill;  Mattock  y.  Gaughnour, 
U  Moni  274,  28  Pac.  301;  Mclntire  y.  McCabe,  19  Mont.  833,  48  Pac. 
390;  Haggin  y.  Saile,  14  Mont.  79,  85  Pac.  514;  Hamilton  y.  Nelson, 
2i  Mont.  539,  57  Pac.  146;  O'Bourke  y.  Sherman,  23  Mont.  310,  58 
Pae.  810;  Edward  y.  Carson  Water  Co.,  21  Ney.  469,  34  Pac.  381: 
Rinehart  y.  Watson,  11  Wash.  526,  40  Pac.  127;  State  y.  Synes,  17 
W'aah.  598,  50  Pac.  487;  Spokane  y.  Amsterdamsch  Trustees  Krutoor, 
18  Wash.  80,  50  Pac.  1088;  Betting  y.  Cleman,  12  Wash.  615,  41  Pac. 
^7;  MeBroom  and  Wilson  Co.  y.  Gandy,  18  Wash.  79,  50  Pac.  572; 
Corbitt  y.  Harrington,  14  Wash.  197,  44  Pac.  132;  O'Bourke  y.  Jones, 
22  Wash.  629,  61  Pac  709;  Bank  of  Chadron  y.  Anderson,  7  Wyo.  441, 
53  Pae.  280. 

As  early  as  the  year  1863,  the  supreme  court  of  California,  in 
Quum  y.  Kenyon,  22  Cal.  82,  said:  "It  is  only  in  rare  instances,  ana 
upon  yery  strong  grounds,  that  this  court  will  set  aside  an  order 
granting  a  new  triaf  In  Curtisa  y.  Starr,  supra,  it  was  said  that 
"the rule  as  to  oonfiict  of  eyidence  does  not  apply  in  the  trial  court." 
la  MeCauley  v.  Tyler,  supra,  the  court  said:  "It  is  maintained  by 
the  appellants  that  the  findings  of  facts  from  the  testimony  is  like  the 
verdict  of  a  jury,  and  must  stand  if  there  is  evidence  to  support  it. 
Although  the  yerdiet  and  finding  are  upon  the  same  footing  for  this  pur* 
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any  considerable  value  in  future  cases.    In  Estate  of  Carriger,- 
McFarland,  J.,  deliyering  the  opinion,  said:  "When  the  judge 
of  a  trial  court  is  satisfied  that  a  yerdict  is  not  warranted  by 
the  evidence  he  should  set  it  aside;  and  when  he  does  so  his 
order  granting  a  new  trial  will  not  be  reversed  unless  it  appears 
to  this  court  that  he  had  no  reasonable  and  just  ground  for 
holding  that  the  verdict  was  against  the  weight  of  the  evidence. 
The  mere  fact  that  there  is  some  conflicting  evidence  on  the 
points  at  issue  does  not  preclude  him  from  exercising  the  super- 
visory power  of  granting  a  new  trial  which  ia  clearly  given  him. 
This  court  will,  of  course,  reverse  orders  denying  or  granting 
new  trials  in  extreme  cases.    No  absolute  rule  of  universal  ap- 
pose, this  rale  does  not  apply  to  the  judge  of  the  court  below."    To 
same  eflPeet,  Dickey  v.  Davis,  39  Gal.  565;  Sherman  v,  Mitchell,  46  Cal. 
576.  In  Hamilton  v.  kelson,  supra,  the  court  said:  ''Whether  or  not  a 
new  trial  should  be  granted  for  the  reason  that  the  verdict  is  against 
the  weight  of  the  evidence  is  a  question  peculiarly  within  the  sound 
legal  discretion  of  the  trial  judge,  who  has  the  advantage  of  seeing 
the  witnesses,  of  hearing  their  testimony  orally  delivered,  and  of 
observing  their   demeanor  and  conduct  upon  the  stand;   hence  the 
exercise  of  such  discretion  will  not  be  disturbed  by  this  court."    To 
same  effect,  O'Bourke  v.  Sherman,  23  Mont.  310,  58  Pac.  810.    In 
Botting  V.  Coleman,  12  Wash.  615,  41  Pac  907,  the  court  said:  ''On 
appeal,  the  orders  of  the  trial  court,  in  granting  or  refusing  new 
trials,  will  not  be  disturbed  where  the  record  shows  a  substantial 
conflict  in  the  testimony."    Cited  and  followed  in  MeBroom  v.  Gandv, 
18  Wash.  79,  80,    50  Pac.  572.    The  Ohio  statute  is  substantially  the 
same  as  those  of  the  other  states  from  which  the  above  eases  are 
cited;  and  it  is  there  held  that  the  court,  by  force  thereof,  may  grant 
a  new  trial  where  the  verdict  is  against  or  contrary  to  the  weight 
of  the  evidence":  Weaver  v.  Columbus  etc.  By.  Co.,  55  Ohio  St.  491, 
45  N.  E.  717.    In  Series  v.  Series,  35  Or.  289,  296,  57  Pac.  634,  the 
court  said:     "There  may  be  sufficient  evidence  to  go  to  the  jury  to 
make  a  prima  facie  case,  yet  there  may  be  opposing  evidence  so 
strong,  palpable,  and  overwhelming  as  to  dissipate  any  reasonable 
idea  that  the  prima  facie  case  should  prevail;  or  the  case  as  first 
made  may  be  so  strong,  and  the  countervailing  testimony  so  weak 
and  unsatisfactory,  as  to  preclude  an  honest  and  rational  judgment 

II  gainst  the  case  first  made.  In  either  case,  if  the  jury  should  dis* 
■regard  the  better  showing,  it  would  plainly  be  the  duty  of  the 
court  to  interpose,  upon  motion  for  a  new  trial,  and  set  the  venlict 
aside;  and  this  is  the  rationale  of  the  statute,  in  providing  that  the 
verdict  may  be  set  aside  for  insufficiency  of  evidence." 

2  104  Cal.  81,  83,  37  Pac.  785. 
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plication  can  be  formulated.  This  court  has  approximated  such 
£  rule  as  nearly  as  may  be  by  saying  that  a  motion  for  a  new 
tiial  is  addressed  to  the  sound  legal  discretion  of  the  trial  judge, 
and  that  an  order  granting  or  refusing  it  will  not  be  disturbed 
unless  it  appears  that  there  has  been  a  manifest  abuse  of  discre- 
tion. Such  language  has  been  used  by  nearly  every  justice 
who  has  sat  on  this  bench^  and  it  is  not  open  to  just  adverse 
criticism." 

In  criminal  cases  a  still  more  absolute  control  of  the  matter 
of  granting  or  refusing  new  trials  appears  to  have  been  con- 
ceded to  trial  courts.  In  People  v.  Knutte,*  the  defendant  had 
been  tried  for  the  offense  of  obtaining  money  under  false  pre- 
tenses. At  the  close  of  the  evidence  for  the  prosecution,  the 
conrt  instructed  the  jury  to  return  a  verdict  of  not  guilty. 
Nevertheless,  the  jury  returned  a  verdict  of  guilty,  which  the 
conrt  inunediately  set  aside,  granting  defendant  a  new  trial. 
From  that  order  the  people  appealed.  The  point  at  issue  on 
appeal  was  conceded  by  both  sides  to  be  whether  the  verdict  was 
contrary  to,  or  was  supported  by,  the  evidence-  The  court  in 
affirming  the  order  said :  "While  it  is  the  exclusive  province  of 
the  jury  to  find  the  facts,  it  is  nevertheless  one  of  the  most  im- 
portant requirements  of  the  trial  judge  to  see  to  it  that  this 
fnnction  of  the  jury  is  intelligently  and  justly  exercised.  In 
this  respect,  while  he  cannot  competently  interfere  with  or  con* 
troi  the  jury  in  passing  upon  the  evidence,  he  nevertheless  ex- 
ercises a  very  salutary  supervisory  power  over  their  verdict.  In 
the  exercise  of  that  power  he  should  always  satisfy  himself  that 
the  endence  as  a  whole  is  suflScient  to  sustain  the  verdict  found, 
and,  if  in  his  sound  judgment  it  is  not,  he  should  unhesitatingly 
^y  80,  and  set  the  verdict  aside.  It  can,  of  course,  make  no 
difference  in  the  exercise  of  this  power  by  the  court  that  the 
tvidence  in  the  case  was  wholly  that  of  the  prosecution,  and 
stands,  in  the  sense  at  least  that  it  is  not  controverted  by  evi- 
dence on  behalf  of  defendant,  without  conflict.  The  same  duty 
rests  upon  the  judge  in  such  a  case  as  where  the  evidence  is  con- 

8  111  Cal.  453,  455,  44  Pac.  186.  Seie,  also,  People  v.  Flood,  102 
Cal.  333,  36  Pac.  663;  People  v.  Lum  Yit,  83  Cal.  130,  23  Pac.  228; 
I'eople  V.  Chew  Wing  Gow,  120  CaL  299,  52  Pac.  657;  People  v. 
Hatz,  73  Cal.  241,  14  Pac.  856;  People  v.  Ashnauer,  47  Cal.  98;  Peo- 
ple ?.  Baker,  39  Cal.  686. 
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ilicting^  to  satisfy  himself  that  guilt  has  been  established;  and 
notwithstanding  the  evidence  may  be  all  one  way,  he  is  not  re- 
quired to  believe  it/'  And  in  People  v.  Chew  Wing  Gow,*  the 
language  of  the  court,  per  Temple,  J.,  was,  if  possible,  even 
stronger,  as  follows :  "It  is  claimed  by  the  attorney  general  that 
the  judge  in  granting  a  new  trial  abused  the  discretion  reposed 
in  him  by  the  law.  It  is  made  his  duty  to  grant  a  new  trial  if 
in  his  opinion  the  verdict  is  against  the  evidence.  This  is  one 
of  the  most  important  duties  which  the  trial  judge  has  to  per- 
form, and,  no  efficient  review  of  his  action  can  be  had.  It  is 
peculiarly  incumbent  upon  the  judge  to  weigh  the  evidence  with 
care,  and  grant  a  new  trial  when,  in  his  opinion,  the  interests 
of  justice  require  it.  In  my  opinion,  there  is  no  more  pro- 
lific cause  of  the  miscarriage  of  justice  than  the  reluctance  of 
trial  judges  to  grant  new  trials  in  criminal  cases.  This  court 
can  review  the  evidence  only  so  far  as  it  is  necessary  to  pass 
upon  points  of  law  raised;  and,  although  there  are  cases  in 
which  it  is  assumed  that  the  court  will,  on  appeal,  review  such 
an  order  as  that  involved  here,  no  case  can  be  found  in  which 
an  order  granting  a  new  trial  in  a  criminal  case  for  insuffi- 
ciency of  the  evidence  was  reversed.  Conceding  the  jurisdiction 
of  the  court,  it  would  be  an  exceedingly  plain  case  which  would 
warrant  our  doing  so.''  There  is  no  doubt  but  that  the  result 
of  the  decisions  is  to  place  the  trial  judge  in  the  jury  box  with 
an  absolute  veto  over  the  other  twelve  jurors,  in  all  cases  of 
conflicting  evidence;  but  there  is  much  practical  justice  in  hav- 
ing one  juror  whose  final  verdict  is  usually  uninfluenced  by 
passion,  popular  clamor,  or  class  or  race  hatred.^ 

4  120  Cal.  298,  299,  52  Pac.  657. 

5  That  this  is  the  result  of  the  authorities  is  seen  from  an  oft- 
quoted  and  approved  opinion  of  Justice  Brewer  in  Kansas  Pac  By. 
Co.  V.  Kunkel,  17  Kan.  172,  where  he  said:  '^The  one  (the  trial 
judge)  has  the  same  opportunity  as  the  jury  for  forming  a  just 
estimate  of  the  credence  to  be  placed  in  the  various  witnesses,  and, 
if  it  appears  to  him  that  the  jury  have  found  against  the  weight 
of  evidence,  it  is  his  imperative  duty  to  set  the  verdict  aside.  We 
do  not  mean  that  he  is  to  substitute  his  own  judgment  in  all  cases 
for  the  judgment  of  the  jury,  for  it  is  their  province  to  settle 
questions  of  fact;  and  when  the  evidence  is  nearly  balanced,  or  is 
such  that  different  minds  would  naturally  and  fairly  come  to  differ- 
ent conclusions  thereon,  he  has  no  right  to  disturb  the  findings  of 
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But  the  concessioii  to  the  trial  coxirt  goes  even  further  where 
a  new  trial  has  been  granted.  And  where  no  reason  is  given  by 
the  trial  judge  for  the  order  granting  a  new  trial,  if  the  evi- 
dence was  conflicting  and  insufficiency  of  the  evidence  was  one 
of  the  grounds  of  the  motion,  it  will  be  presumed  on  appeal  that 
it  was  granted  because  of  insufficiency  of  the  evidence  and  the 
order  will  be  affirmed.  Thus  in  Edwards^  Exr.  v.  Carson  Water 
Co.,*  the  court  said :  "The  evidence  in  this  case  is  conflicting 
and  obscure  in  many  particulars.  The  motion  for  a  new  trial 
was  made  upon  the  ground,  among  others,  that  the  findings  of 
fact  were  contrary  to  and  not  supported  by  the  evidence,  and 
that  the  judgment  was  contrary  to  law.  It  does  not  appear  on 
what  ground  the  motion  was  granted.  The  granting  or  refusal 
of  a  motion  for  a  new  trial  on  the  ground  of  the  insufficiency  of 
the  evidence  to  support  the  findings  is  addressed  to  the  sound 
discretion  of  the  judge  who  presided  at  the  trial  of  the  case  in 
the  lower  court,  and  on  an  appeal  from  such  order,  where  the 
court  below,  in  the  exercise  of  sound  discretion,  grants  a  new 
trial  on  conflicting  evidence,  appellate  courts  have  always  re- 
fused to  disturb  the  order.'* 

^Thile  the  court  has  this  broad  discretion  in  deciding,  yet  it 
cannot  evade  the  duty  to  decide.    It  cannot  refuse  to  examine 

the  jury,  although  his  own  judgment  might  incline  him  the  other 
waj.  In  other  words,  the  finding  of  the  jury  is  to  be  upheld  by  him 
u  against  any  mere  doub'ts  of  its  correctness.  But  when  his  judg- 
ment tells  him  that  it  is  wrong;  that,  whether  from  mistake,  or  pre- 
jndiee,  or  other  cause,  the  jury  have  erred,  and  found  against  the 
fair  preponderance  of  the  evidence— then  no  duty  is  more  imperative 
than  that  of  setting  aside  the  verdict,  and  remanding  the  question 
to  another  jury."  Extracting  from  the  verbiage  of  this  opinion  its 
exact  meaning  it  simply  amounts  to  placing  the  trial  judge  in  the 
jury-box  with  a  controlling  vote,  in  all  cases  of  conflicting  evidence. 
The  duty  and  province  of  the  trial  court  to  "weigh"  the  evidence 
and  be  governed  by  the  result  of  his  opinion  formed  thereupon  is 
userted  in  many  of  the  cases  previously  cited  herein.  See,  also, 
Larsen  v.  Oregon  Ey.  etc.  Co.,  19  Or.  240,  247,  23  Pac.  974;  State  v. 
Biffinga,  81  Iowa,  99,  45  N.  W.  862;  City  of  Tacoma  v.  Tacoma  Light 
etc.  Co.,  16  Wash.  288,  47  Pac.  738;  Hawkins  v.  Reichert,  28  Cal. 
534;  Dickey  v.  Davis,  39  Cal.  565;  Bennett  v.  Hobro,  72  Cal.  178, 
U  Pac.  473;  Reid  v.  Young,  7  App.  Div.  400,  39  N.  Y.  Supp^  899; 
^m  Nat.  Bank  v.  Wood,  124  Mo.  72,  27  S.  W.  554. 

•  21  Nev.  469,  492,  34  Pac.  381.     To  same  effect,  Kellenberger  v. 
Market  St.  By.  Co.  (Cal.),  33  Pac.  90,    See,  also,  post,  §§  681,  683. 
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the  evidence  to  ascertain  whether  the  verdict  is  contrary  to  the 
evidence,  that  being  one  of  the  statutory  grounds  for  a  new  trial/ 
and  the  mere  fact  that  the  jury  are  the  exclusive  judges  of  all 
questions  of  fact  submitted  to  them  does  not  justify  the  judge 
of  the  trial  court  in  declining  to  examine  the  sufficiency  of  the 
evidence  upon  which,  the  verdict  rests,  when  it  is  challenged 
by  a  motion  for  a  new  trial.  And  whenever  it  is  manifest  that 
the  jury  have  found  against  the  clear  weight  of  the  evidence, 
and  that  the  party  asking  for  a  new  trial  has  not,  in  all  probabil- 
ity, had  a  fair  trial,  nor  received  substantial  justice,  it  is  his 
imperative  duty  to  set  the  verdict  aside  and  grant  a  new  trial.® 

No  clearer  guide  to  the  point  at  which  discretion  of  trial 
courts  ends  can  be  found  than  in  the  case  of  Clifford  v.  Denver 
S.  P.  &  P.  E.  Co.®  In  that  case  it  was  urged  that  the  pre- 
sumption was  always  in  favor  of  the  action  of  the  court  when 
it  granted  a  new  trial,  because  the  court  was  vested  with  discre- 
tionary power  and  it  was  never  interfered  with  except  in  a 
clear  case  of  abuse.  The  court  said:  "Trial  courts  may  cer- 
tainly exercise  a  reasonable  discretion  in  granting  new  trials, 
when  discretionary  grounds  exist  and  are  relied  on  by  the  ap- 
plicants. It  seems  to  us,  however,  that,  if  the  rule  of  practice 
concerning  judicial  discretion  be  as  broad  as  contended  for  by 
appellee^s  counsel,  a  statute  authorizing  an  appeal  from  such 
an  order  is  of  little  practical  effect,  for  the  exercise  of  judicial 
discretion  would  render  it  a  dead  letter.  In  order  to  give  it 
reasonable  effect,  trial  courts  must  be  required  to  make  correct 
rulings  on  legal  propositions.  Where  the  ground  of  the  ap- 
plication is  insufficiency  of  the  evidence  to  support  the  verdict ; 
that  the  verdict  is  against  the  weight  of  the  evidence;  that  it  is 
unjust  and  inequitable,  and  the  like — a  reasonable  degree  of 
discretion  exists  to  allow  or  deny  a  new  trial;  and,  when  the 
questions  involved  in  the  application  are  close,  the  ruling  of 
the  court  should  not  be  interfered  with..    On  the  other  hand, 

7  state  V.  Young,  119  Mo.  495,  24  S.  W.  1038;  Cherokee  etc.  M. 
Co.,  V.  Stoopv  56  Kan.  426,  43  Pac.  766;  Chfcago  B.  &  Q.  R.  Co.  v. 
Guild,  3  Kan.  App.  736,  45  Pac.  452;  Reid  v.  Lloyd,  1  Mo.  App.  411; 
Dean  v.  Fire  Assn.,  2  Mo.  App.  1282. 

8  Cherokee  k  P.  Coal  k  Mining  Co.  v.  Stoop,  56  Kan.  426,  43  Pac. 
766. 

9  12  Colo.  128,  20  Pac.  333. 
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if  the  ground  of  the  motion  relied  on  does  not  in  fact  exist, 
or  does  not  constitute  a  legal  ground  for  a  new  trial,  or  the 
necessity  for  the  application  is  the  result  of  the  applicant's  neg- 
ligence, the  motion  should  be  denied  or  the  ruling  held  to  be 
erroneous.  The  discretion  vested  in  the  trial  court  to  grant 
or  refuse  a  new  trial  is  neither  an  arbitrary  nor  a  general  dis- 
cretion. It  is  based  on  the  theory  that  the  judge  who  tries  a 
case,  having  the  parties,  their  witnesses  and  counsel  before  him, 
witli  opportunity  to  observe  their  demeanor  and  conduct  during 
the  trial,  and  to  note  all  incidents  occurring  during  its  prog- 
ress likely  to  affect  the  result  thereof,  is  better  qualified  to 
judge  whether  a  fair  trial  has  been  had,  and  substantial  justice 
done,  than  the  appellate  tribunal.  But  the  fact  that  the  legis- 
lative assembly  passed  a  law  giving  the  right  of  appeal  from 
.«iich  orders  indicates  a  purpose  to  restrict  the  rulings  upon  the 
rabject  to  the  application  of  legal  principles.''  And  an  order 
denying  a  new  trial  was  reversed  where  the  trial  judge  in  deny- 
ing a  new  trial  stated  that  the  facts  of  the  case  were  considerably 
mixed,  but  it  was  a  rule  of  his  to  rarely  invade  the  province  of 
the  jury  in  setting  aside  their  verdicts,  if  there  were  any  sub- 
stantial facts  to  support  the  same,  it  being  held  the  duty  of  the 
trial  judge,  on  a  motion  for  a  new  trial,  to  weigh  the  evidence 
for  himself,  and  decide  whether  the  verdict  was  warranted 
thereby.*® 

10  Nashville  etc.  E.  Co.,  v.  Neely,  102  Tenn.  700,  52  S.  W.  167. 
See,  also,  Series  v.  Series,  35  Or.  289,  57  Pac.  634;  Sharp  v.  Greene, 
22  Wash.  677,  687,  62  Pac.  147.  In  the  second  case  cited  the  court 
said:  "It  is  strenuously  urged,  however,  that  the  court  below  de- 
cided the  motion  for  a  new  trial  upon  an  erroneous  principle  of  law, 
in  this:  That  it  was  governed,  as  is  shown  by  its  written  opinion, 
by  the  idea  that,  if  there  was  any  evidence  in  the  record  to  support 
the  verdict,  it  was  without  power  to  disturb  the  same  or  set  it  aside; 
whereas  it  is  insisted  that  it  is  the  duty  of  the  court,  in  the  con- 
sideration of  the  motion  for  a  new  trial,  based  upon  the  insufficiency 
of  the  evidence,  to  weigh  all  the  evidence  submitted  to  the  jury, 
and  if,  upon  the  whole  case,  the  verdict  appears  to  be  against  the 
weight  of  evidence  and  is  manifestly  unjust,  to  allow  the  motion. 
.  .  .  Under  the  statute  (Hill's  Ann.  Laws,  §  235,  subd.  6),  the 
court  is  authorized  to  set  aside  a  verdict  and  grant  a  new  trial  for 
'insufficiency  of  the  evidence  to  justify  the  verdict  or  other  decision 
or  that  it  is  against  law'  This  statute  does  not  appear  to  have 
received  any  direct  construction  by  this  court;  but  there  are  author- 
ities elsewhere  pertinent  to  the  inquiry,  and  they  leave  no  doubt  but 
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There  is  a  well-established  distinction  between  insufficiency  of 
evidence  in  point  of  law  and  insufficiency  in  point  of  fact.  The 
former  is  usually  a  question  for  appellate  courts,  while  the  latter 
is  almost  exclusively  to  be  dealt  with  by  trial  courts.  Such 
evidence  is  said  to  be  insufficient  in  law  only  where  there  is  a 
total  absence  of  proof,  either  as  to  the  quantity  or  kind,  or 
from  which  no  inference  could  be  drawn  in  support  of  the  fact 
sought  to  be  established.  But  insufficiency  in  point  of  fact  may 
exist  where  there  is  no  insufficiency  in  point  of  law;  that  is, 
there  may  be  some  evidence  to  sustain  every  element  of  the  case, 
competent  both  in  quantity  and  quality  under  the  law,  and  yet 

that,  in  passing  upon  the  sufficiency  of  the  evidence  to  support  the 
verdict,  the  trial  court  is  authorized  to  weigh  and  consider  all  the 
evidence  which  has  been  submitted  to  the  jury,  and  if  it  la  ascer- 
tained that  the  verdict  is  against  the  clear  weight  thereof,  or  is  one 
that  is  manifestly  unjust,  or  that  reasonable  men  would  not  adopt 
or  return,  to  set  it  aside  and  grant  a  new  triaL"  In  the  last  case 
above  cited  the  court  after  quoting  from  the  opinion  of  the  trial 
judge,  said:  ''These  are  the  only  reasons  assigned  for  granting  the 
new  trial.  The  judge  who  tried  the  case  was  from  Tacoma  and  held 
the  court  at  the  request  of  the  superior  judge  of  King  countj.  No  ob- 
jection  before  or  during  the  trial  was  made  as  to  the  trial  of  the  ease 
by  this  judge,  and  such  objection  is  not  made  in  the  motion  for  a 
new  trial.  We  are  not  aware  of  any  rule  of  law  that  disqualifies  a 
judge  from  properly  weighing  the  testimony  of  a  witness  because 
of  the  high  character  of  the  witness,  or  because  the  judge  is  person- 
ally acquainted  with  him,  or  that  requires  the  judge  to  be  acquainted 
with  all  the  witnesses,  in  order  that  he  may  intelligently  pass  upon 
their  testimony.  A  judge  decides  the  facts  in  a  case  like  this  from 
the  evidence  produced  in  the  trial,  and  not  from  a  general  knowledge 
of  the  personal  character  of  witnesses  testifying  in  the  case,  or  the 
local  situation  and  surroundings  of  the  matter  in  controversy.  A 
new  trial  for  reasons  not  authorized  by  law  is  an  injury  and  loss 
to  the  party  who  has  prevailed  in  the  first  trial;  also,  the  public 
good  requires  that  there  be  an  end  to  litigation.  It  is  a  maxim  of 
the  law  that  a  man  shall  not  be  twice  vexed  for  one  and  the  same 
cause.  The  court  says,  in  granting  the  motion,  if  he  was  called 
upon  to  again  render  judgment  in  the  case  upon  the  same  testimony, 
that  he  would  render  it  for  the  defendants.  If  the  facts  justified 
such  a  judgment,  it  is  immaterial  whether  the  reasons  given  for  ar- 
riving at  that  conclusion  in  the  first  instance  are  sound  or  not.  The 
court  assigned  no  legal  cause  for  granting  the  motion  for  a  new 
trial,  and  an  examination  of  the  records  fails  to  show  any  such 
cause.  The  court  granted  the  new  trial,  because,  in  his  own  lan- 
guage, *at  all  events,  a  new  trial  can  do  no  injury  to  anyone,  and 

migiit  insure  a  more  substantial  justice.'  '* 
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it  may  be  met  by  countervailing  proof  so  potent  and  convincing 
Bs  to  leave  no  reasonable  doubt  of  the  opposite  conclusion. 
So  it  is  that,  upon  a  review  of  the  whole  evidence,  the  testimony 
in  support  of  the  cause  of  action  or  defense  may  be  so  slight, 
although  competent  in  law,  or  the  preponderance  against  it 
may  be  so  convincing,  that  a  verdict  may  seem  to  be  plainly 
unreasonable  and  unjust;  and  in  many  cases  it  might  be  the 
duty  of  the  court  to  withdraw  the  case  from  the  jury,  or  to 
direct  a  verdict  in  a  particular  way,  yet  in  others,  where  it 
would  be  proper  to  submit  the  case  to  the  jury,  it  might  be- 
come its  duty  to  set  aside  the  verdict  and  grant  a  new  trial.^^ 

In  Oregon,  there  is  no  appeal  from  an  order  granting  or  re- 
fusing a  new  triaL  Consequently,  there  is  no  investigation  in 
the  appellate  court  on  direct  appeal  from  the  order  of  the  ques- 
tion of  abuse  or  proper  exercise  of  discretion.^  And  findings 
of  fact  by  the  court  below  are  conclusive  until  set  aside  in  the 
lower  court.**  And  yet  the  established  principles,  as  above 
stated,  govern  the  trial  judges  in  Oregon  as  elsewhere,  where 
the  appeal  is  from  the  judgment,  and  the  findings,  verdict  or 
other  diecision  are  attacked  in  proper  form,  for  insufficiency  of 
evidence.**  The  practice  there  is  to  except  to  the  order  of  the 
trial  court  on  motion  for  new  trial  and  have  the  ruling  reviewed 
on  appeal  from  the  judgment 


§  288.    The  varied  ezpresuons  of  the  oourts. 

Many  sound  views  of  the  proper  province  of  the  trial  court 
are  met  with  in  opinions  which  nevertheless  are  of  little  value 

11  See  Metropolitan  B.  B.  Go.  v.  Moore,  121  XT.  8.  558,  7  Sup.  Ct. 
Bep.  1334. 

12  See  State  ▼.  Mackey,  12  Or.  154,  6  Pac.  648;  State  v.  Foot 
You,  24  Or.  70,  32  Pac.  1031,  33  Pac.  637;  State  v.  Crockett,  39  Or. 
76,  65  Pac.  447;  State  v.  Wilson,  6  Or.  428;  State  ▼.  Powers,  10  Or. 
152,  45  Am.  Uep.  138;  State  v.  McDonald,  8  Or.  118;  State  v.  Fitz- 
hngh,  2  Or.  227;  McBride  v.  Northern  Pac.  R.  B.  Co.,  19  Or.  71,  23 
Pac.  814;  Hallock  v.  Portland,  8  Or.  30;  Kearney  v.  Snodgrass,  12 
Or.  315,  7  Pac.  309;  Hauser  v.  West,  39  Or.  392,  66  Pac.  82;  In  an 
early  case  a  different  principle  was  recognized,  and  it  was  held  that 
a  verdict  that  ia  subject  to  no  other  objection  should  not  be  set 
aside  because  the  judge  differs  from  the  jury  as  to  the  preponder- 
anee  of  evidence:  Oregon  Cascades  B.  B.  Co.  v.  Oregon  Steam  Nav. 
Co^  3  Or.  178. 

13  Kyle  ▼.  Bipley,  19  Or.  186,  26  Pac.  14L 

14  See  ante,  I  19. 
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as  guides  for  reaching  the  point  where  the  proper  exercise  and 
the  abuse  of  discretion  meet.  Except  for  the  allowance  which 
must  be  made  for  the  better  opportunity  of  the  trial  judge  to 
observe  the  manner  of  the  witnesses  and  to  experience  the  en- 
vironment of  the  trial,  the  word  "province"  would  appear  to 
stand  as  a  better  term  with  which  to  designate  the  idea  in  mind 
than  "discretion."  But  for  these  the  question  is  purely  legal. 
The  latter  term,  however,  has  been  used  too  long  and  generally 
to  be  now  supplanted. 

The  federal  courts  concede  largely  to  the  discretion  and 
knowledge  of  trial  courts ;  and  it  is  held  that  the  federal  courts 
having  appellate  jurisdiction  will  not  disturb  a  verdict  because 
against  the  weight  of  evidence,  however  decided  that  weight 
may  be,  if  any  evidence  has  been  given  which  would  have 
rendered  it  improper  for  the  court  to  direct  a  verdict.*'  But 
if,  conceding  to  the  evidence  the  greatest  probative  force  which 
the  law  allows,  according  to  the  law  of  evidence,  it  is  insufficient 
to  support  the  verdict,  the  court  will  set  aside  the  verdict  and 
grant  a  new  trial.** 

In  California,  it  is  now  fully  settled,  by  several  successive 
decisions  of  the  supreme  court,  that  in  the  matter  of  granting 
new  trials,  where  the  evidence  upon  vital  points  in  the  case  is 
conflicting,  or  as  is  sometimes  expressed,  "not  all  one  way,'* 
the  lower  court  has  entire  control,  and  the  opinion  of  the  trial 
judge  as  to  where  the  weight  of  evidence  lies  must  prevail.*^ 

16  Spiro  V.  Felton  (C.  C),  73  Fed.  91;  Ulman  v.  Qark  (U.  &  C.  C), 
100  Fed.  180. 

16  Southern  Pac.  Co.  v.  Hamilton  (C.  C.  A.),  54  Fed.  468. 

17  In  re  Martin,  113  Cal.  479,  45  Pac.  813;  Shomway  ▼.  Leakey 
(Cal.),  11  Pac.  839;  White  v.  Merrill,  82  Cal.  14,  22  Pac.  1129;  Domicv 
V.  Casassa,  101  Cal.  411,  35  Pac.  1024.  Verdict  will  not  be  set 
aside  as  contrary  to  evidence  where  there  were  but  two  p&rtiee  to 
the  transaction,  one  of  them  is  dead,  and  the  survivor,  the  only  wit- 
ness, is  contradicted  on  other  matters,  and  does  not  testify  positively 
as  to  the  existence  of  the  fact  on  which  the  jury  found:  Thompson  v. 
Toland,  48  Cal.  99.  Principle  stated  in  text  above  recognized  in 
Baxter  v.  Hamilton,  20  Mont.  327,  51  Pac.  265;  Bamett  v.  Brown, 
18  Mont.  367,  45  Pac.  551;  Bay  v.  Cowan,  18  Mont.  249,  44  Pac  821; 
Harrington  v.  Butte  etc.  Min.  Co.,  19  Mont.  411,  48  Pac.  758;  Nyhart 
V.  Pennington,  20  Mont.  158,  50  Pac.  413;  Bernier  v.  Anderson  (Idaho), 
70  Pac.  1027. 
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But  the  conflict  must  be  substantial  and  not  shadowy;  and 
where  the  alleged  conflict  is  utterly  unsubstantial  and  trivial 
it  must  be  considered  that  there  is  none/®  and  where  fraud  was 
charged  in  the  sale  of  property  by  the  executors  of  an  estate, 
and  inadequacy  of  consideration  was  relied  upon  to  raise  the 
presumption  of  fraud,  and  the  only  substantial  conflict  in  the 
evidence  was  expert  testimony  as  to  the  value  of  the  property, 
&nd  the  court  had  no  doubt  as  to  the  evidence  and  the  correct- 
ness of  the  decision  thereon,  and,  in  granting  a  new  trial,  as- 
signed no  legal  ground  therefor,  but  declared  that,  if  called 
npon  to  again  render  judgment  on  the  same  evidence,  it  would 
render  the  same  judgment,  its  action  was  held  to  constitute 
an  abuse  of  discretion.*® 

A  finding  must  be  supported  by  the  legal  effect  of  relevant 
and  material  evidence  in  oi^er  to  withstand  a  motion  for  a  new 
trial  on  the  ground  that  the  evidence  is  conflicting;  and  a  flnd- 
ing  that  the  death  of  the  insured  was  not  accidental,  made 
against  the  legal  effect  of  the  evidence,  was  held  ground  for  the 
reversal  of  an  order  denying  a  new  trial.*^    And  the  alleged 

18  Landsman  v.  Thompson^  9  Mont.  182,  22  Pac.  1148.  See,  also, 
Field  V.  Shorb,  99  Cal.  661,  34  Pac.  504;  Caldwell  v.  WiUey,  16  Colo. 
169,  26  Pac.  161.  It  was  held  an  abnse  of  discretion  for  the  trial 
eoart  to  set  aside  a  verdict  for  plaintiff  and  grant  a  new  trial  for  in- 
suifieiency  of  evidence,  in  a  suit  to  recover  a  balance  of  an  account, 
where  it  appeared  that  the  account  had  been  running  over  a  year, 
during  which  time  numerous  payments  were  made,  that  defendant 
was  a  sole  trader,  and  that  the  goods  were  delivered  to  and  consumed 
by  her  employees  at  her  places  of  business,  which  facts  were  not 
disputed,  except  that  the  payments  were  by  her  husband,  who  ap- 
peared from  the  evidence  to  be  acting  as  her  agent:  Falk  v.  Brown, 
13  Hont.  125,  32  Pac.  492. 

19  Sharp  V.  Greene,  22  Wash.  677,  62  Pac.   147. 

to  Jenkin  v.  Pacific  Mut.  Life  Ins.  Co.,  131  Cal.  121,  63  Pac.  180. 

Law  of  the  case  settled  on  former  appeaL—Where  the  principal 
question  of  fact  related  to  the  validity  of  a  sale  of  the  personal 
property  involved  in  the  action  to  the  defendant,  and  the  evidence 
was  substantially  the  same  as  that  considered  by  the  supreme  court 
upon  a  former  appeal,  upon  which  it  was  held  that  the  evidence  did 
not  show  an  immediate  delivery  and  actual  and  continued  change 
of  possession,  as  required  by  section  3440  of  the  Civil  Code,  it  was 
leld  that  an  order  granting  a  new  trial,  in  harmony  with  the  view 
of  the  evidence  taken  by  the  supreme  court,  should  be  affirmed:  Byz- 
bee  V.  Dewey^  128  Cal.  322,  60  Pac.  847.    See,  also,  post,  §  691. 
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conflict  must  be  upon  a  material  point.  Accordingly,  where  in 
an  action  to  qniet  title,  a  former  conveyance  to  the  plaintiff  by 
a  debtor,  being  assailed  as  a  frand  npon  his  creditors,  by  the 
defendant,  who  claimed  as  subsequent  purchaser  at  sheriff^s  sale 
under  execution  upon  a  judgment  against  the  debtor,  and  a 
new  trial  was  granted  to  the  defendant  for  insufficiency  of  the 
evidence  to  justify  findings  that  the  conveyance  to  the  plain- 
tiff was  not  in  fraud  of  creditors,  it  was  held  that  the  order 
should  be  reversed  upon  appeal  because  the  sale  to  the  defend- 
ant, as  execution  purchaser  was  void.  In  such  case  the  question 
of  fraud  upon  creditors  was  considered  immaterial,  and  not  af ' 
f  ecting  the  plaintiff^s  ownership.**  And  the  competency  of  wit- 
nesses to  testify  to  given  facts  will  sometimes  be  considered. 
Where  it  appears  that  the  testimony  alleged  to  create  a  conflict 
was  given  by  witnesses,  who  had  no  means  of  knowing  the  facts, 
such  testimony  will  not  be  effective  to  create  a  conflict.**  But 
all  evidence  which  is  actually  admitted  must  be  given  effect, 
if  material  to  the  issue,  although  an  objection  to  its  competency, 
if  made  when  offered,  must  have  been  sustained.  And  it  was 
held  that  an  order  setting  aside  a  verdict  for  defendants  and 
granting  a  new  trial  on  the  ground  that  their  evidence  did  not 
sustain  their  affirmative  defense  should  not  be  disturbed  on  ap- 
peal, although  the  only  evidence  of  a  fact  essential  to  plain- 
tiff^s  recovery  was  a  purported  signature  on  an  instrument 

21  O'Donnell  v.  Mergnire,  131  CaL  527,  82  Am.  St  Hep.  889,  63 
Pae.  847.  In  a  trial  in  an  action  of  ejectment  npon  a  question  of 
boundary  the  testimony  of  five  unimpeached  witnesses  stood  opposed 
to  the  description  contained  in  a  deed  to  which  one  of  the  parties 
was  a  stranger,  the  court  found  the  fact  as  recited  in  the  deed. 
Held  that  the  finding  was  so  far  opposed  to  the  evidence  as  to 
justify  awarding  a  new  trial:  Franklin  v.  Borland,  28  CaL  175,  87 
Am.  Dec  111. 

22  See  State  ▼.  Alta  Mining  Co.,  24  Nev.  230,  61  Pac.  982.  Where 
the  only  evidence  in  support  of  a  verdict  is  that  of  the  deputy 
assessor,  and  it  is  shown  that  he  has  no  knowledge  of  the  business 
of  the  road,  had  not  examined  the  reports  of  the  company  filed  in 
accordance  with  the  law,  and  that,  if  he  had  known  of  a  decrease 
in  the  earnings  of  the  road,  it  would  not  have  influenced  his  valu- 
ation upon  it,  such  evidence  is  insufficient  to  create  a  substantial 
conflict  in  the  evidence  where  the  undisputed  facts  were  that,  ac- 
cording to  the  correct  method  of  valuation  the  assessment  was  too 
high:  State  v.  V.  &  T.  B.  E.  Co.,  23  Nev.  432,  49  Pac  38. 
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erroneouBly  admitted,  where  no  specific  objection  was  made,  that 
the  signature  had  not  been  proved.^ 

Where  the  trial  judge  ha^  granted  a  new  trial  without  stating 
his  reasons,  but  one  of  the  grounds  of  the  motion,  is  that  the 
evidence  was  insufficient  to  justify  its  findings,  if  the  record 
discloses  that  there  was  a  conflict  in  the  evidence,  material  to 
the  issue,  the  order  will  not  be  disturbed  on  appeal.**  And 
where  the  case  has  been  tried  by  a  jury,  under  a  fair  and  im- 
partial charge  by  the  court,  it  is  immaterial,  as  afEeeting  the 
duty  of  the  court  sitting  in  review,  that  the  court,  if  left  to 
itself,  would  have  to  come  to  a  differ^it  conclusion.**  The 
rule  which  should  govern  trial  courts  herein,  with  respect  to 
the  verdicts  of  juries,  is  thus  well  expressed  by  the  supreme 
court  of  Maine:  ^^A  motion  to  set  aside  a  verdict  as  against 
eTidence  will  not  be  sustained  where  the  preponderance  of  evi- 
dence is  not  so  great,  as  to  satisfy  the  court  that  the  verdict 
▼as  the  result  of  bias,  prejudice  or  mistake  of  the  jury/'  *®   On 

ts  Corbitt  ▼.  Harrington,  14  Wash.  197,  44  Pac  132.  Same  prin- 
ciple applied  in  Goode  v.  Smith,  13  Oal.  84;  Jansen  y.  Brooks,  29  Gal. 
223;  Bliss  v.  Ellsworth,  36  Oal.  312,  holding  a  fact  proved  by  affi- 
davit in  absence  of  objection;  Frink  v.  Alaip,  49  Cal.  104,  holding 
aathority  of  agent  sufficiently  proven  by  copy  of  power  of  attor- 
ney admitted  without  objection;  Missouri  Pac.  By.  Co.  v.  Johnson, 
55  Kan.  Supp.  344,  40  Pac.  641.  And  the  evidence  must  be  consid- 
ered, though  erroneously  admitted  against  objection:  McCloud  v. 
O'Neall,  16  Gal.  397;  Ashton  ▼.  Bashaway  Assn.,  84  Gal.  61,  70, 
22  Pac.  660,  23  Pae.  1091;  Pierce  v.  Jackson,  21  Cal.  636.  Where 
defendant  admitted  that  he  owed  part  of  the  sum  demanded,  the 
judge  very  properly  set  aside  a  verdict  in  his  favor  and  granted  a 
new  trial:  Jacobs  v.  Oren,  30  Or.  593,  48  Pae.  431.  But  mere  pre- 
ponderance of  evidence  cannot  require  a  new  trial:  Brand  v.  Mer- 
ritty  15  Colo.  286;  California  Ins.  Go.  v.  Oracey,  15  Colo.  70,  24  Pac. 
577.  Same  view  taken  with  reference  to  mere  numerical  superi- 
ority of  witnesses:  Alcorn  v.  Powell,  703  Ky.  Law  Bep.  1353,  60 
a  W.  520, 

u  Sullivan  ▼.  Wallace,  73  CaL  307,  14  Pac  789.  See,  also,  post, 
SI  683,  693. 

S5  Byxbee  ▼.  Dewey,  128  Cal.  322,  60  Pac.  847.  To  same  effect, 
Lavigne  v.  Lewiston  Mills  Co.  (Me.),  10  Atl.  62. 

20  Shepherd  v.  Camden  (Inhabitants  of),  82  Me.  535,  20  Atl.  91. 
To  same  effect,  Wachlin  v.  Glencoe  (Town  of),  41  Minn.  499,  43 
N.  W.  967;  Smith  v.  St.  Paul  etc.  B.  Co.,  44  Minn.  17,  46  N.  W. 
149;  Hanston  etc.  Central  E.  B.  Co.  v.  Loefler  (Tex.  Civ.  App.),  59 
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the  other  hand,  when  the  verdict  is  manifestly  against  the 
weight  of  the  evidence,  it  is  not  only  within  the  power,  but 
it  is  the  duty  of  the  trial  court  to  set  it  aside.*^  And  yet  the 
verdict  of  a  jury,  where  duly  considered  and  regularly  found 
and  returned  into  court  is  entitled  to  great  respect  and  should 
not  be  disturbed  unless  plainly  against  the  weight  of  the  evi- 
dence.^® And  in  Colorado  the  power  of  courts  to  set  aside 
verdicts  for  insufficiency  of  the  evidence,  is  confined  to  cases 
where  the  conflict  in  the  evidence  is  but  slight,  and  the  pre- 
ponderance against  the  verdict  so  palpable  as  to  clearly  defeat 
the  ends  of  justice  if  permitted  to  stand.^^    Unusual  consider- 

S.  W.  558.  Held,  that  where  the  evidence  leaves  the  question  sub- 
mitted to  the  jury  in  doubt  and  in  a  state  of  uncertainty,  and  it 
is  appcirent  that  the  matters  left  in  doubt  by  the  evidence  are 
susceptible  of  being  cleared  up,  a  new  trial  will  be  granted:  Georgia 
Banking  &  B.  Co.  v.  Miller,  90  Ga.  571,  16  S.  E.  939. 

27  Garton  v.  Stem,  121  Cal.  347,  53  Pac.  904;  Franz  v.  Mendonea, 
131  Cal.  205,  63  Pac.  361;  Newman  v.  Overland  Pac*  By,  Co.,  132 
Cal.  73,  64  Pac.  110;  Warner  v.  The  F.  Thomas  Parisian  D.  k  C. 
Works,  105  Cal.  409,  38  Pac.  960;  Belt  By.  Co.  v.  Kinnane,  83 
111.  App.  200;  Cable  v.  Byrne,  38  Minn.  534,  8  Am.  St.  Bep.  696,  38 
N.  W.  620;  Irving  v.  Cunningham,  58  Cal.  SOB;  Hawkins  v.  Abbott, 
40  Cal.  639;  Mason  v.  Austin,  46  CaL  385;  Beck  v.  Beck,  6  Mont 
285,  12  Pac.  646.  Thongh  the  evidence  be  conflicting,  <'if  the  ver- 
dict is  clearly  against  the  weight  of  the  evidence,  and  does  not 
meet  the  approval  of  the  court,  it  should  be  set  aside":  Treton  v.Tre- 
ton,  62  Kan.  358,  63  Pac.  429.  ''The  verdict  should  be  set  aside  if 
the  trial  judge  be  satisfied  it  is  not  warranted  by  the  evidence": 
Harrington  v.  Butte  etc.  Min.  Co.  (Mont.),  69  Pac.  102.  Verdict 
not  disturbed  in  cases  of  conflicting  evidence  where,  when  most  fa- 
vorably considered  in  favor  of  the  losing  party,  it  does  not  ap- 
pear that  the  verdict  was  not  warranted  by  the  evidence:  Gwynn 
v.  Schwartz,  32  W.  Va.  487,  9  S.  E.  880. 

28  Marshall  v.  Valley  B.  Co.,  97  Va.  653,  34  S.  E.  455.  See,  also, 
Nicholas  v.  Peck,  20  B.  I.  533,  40  Atl.  418;  Nashville  etc.  B.  B.  Co. 
v.  Neely,  102  Tenn.  100,  62  S.  W.  167;  Cruikshank  v.  Ins.  Co.,  75 
Minn.  266,  77  N.  W.  958;  White  v.  Grocer  Co.,  65  Ark.  278,  45  a 
W.   1060. 

20  See  Button  v.  Higgins,  5  Colo.  App.  167,  38  Pac.  390,  and  Barth 
V.  Jones,  7  Colo.  464,  4  Pac.  781,  holding  that,  when  evidence  is 
conflicting,  the  jury  are  the  judges  of  the  credibility  of  the  wit- 
nesses, and  their  finding  cannot  be  reviewed:  Boane  v.  Glenn,  1 
Colo.  495;  holding  that,  if  there  is  some  evidence  to  support  the 
verdict,  the  court  will  not  usurp  the  function  of  the  jury  and  disre- 
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ation  is  also  given  to  verdicts  in  Missouri^  and  in  that  state  it 
appears  that  a  new  trial  will  not  be  granted  on  the  ground 
that  the  verdict  is  against  the  weight  of  evidence^  unless  the 
evidence  excludes  every  rational  inference,  in  support  of  the  ver- 
dict.'^ Upon  the  propositions  above  expressed^  except  in  the 
two  states  last  mentioned^  and  possibly  one  or  two  others,  there 
will  not  be  found  any  considerable  divergence  in  the  authorities. 
It  would  be  very  diflScult,  however,  and  probably  impossible,  to 
suggest  any  standard  acceptable  as  a  test  for  determining  when 
8  verdict  is  "clearly  against  the  weight  of  the  evidence/'  It 
was  said  in  Jameson  v.  Weld,^^  that  it  is  not  enough  that  the 
verdict  may  be  wrong  or  that  the  court  might  have  come  to  a 
different  conclusion,  unless  the  verdict  is,  on  aU  the  evidence 
clearly  wrong.  The  same  has  been  said  in  scores  of  cases;  and 
yet  the  difSculty  of  conforming  this  reasonable  rule  to  the  opin* 
ion  of  each  individual  judge  on  the  question  of  clear  wrongful* 
ness  of  the  verdict^  upon  all  the  evidence  remains.    But  the 

gard  it:  BeU  v.  Bhodes,  3  Colo.  80,  holding  that  the  verdict  being  for 
the  defendant  in  an  action  ez  delicto  and  the  evidence  conflicting 
without  a  decided  preponderance  in  favor  of  the  plaintiff,  the  ver- 
dict would  not  be  disturbed  upon  the  ground  merely  that  it  was 
against  the  evidence:  Chapin  v.  Godell,  2  Colo.  608,  holding  that  a 
▼erdiet  should  be  sustained  if  by  any  fair  construction  the  evi- 
dence warrants  it.  See,  also,  Browne  v.  Stock,  2  Colo.  70;  Bank 
of  Leadville  v.  Allen,  6  Colo.  S94;  Sylvestre  v.  Blaney,  12  Colo.  206, 
20  Pac.  621;  Mack  v.  Jackson,  9  Colo.  536,  13  Pac.  542;  Blanchard 
▼.  Jno.  Mouat  L.  Co.,  5  Colo.  App.  64,  36  Pac.  1114;  Knight  v.  Fisher, 
15  Colo.  176,  183,  25  Pac.  78;  HaU  v.  Linn,  8  Colo.  264,  268,  5  Pac. 
641;  Denver  &  Bio  Grande  By.  Co.  v.  Bourne,  11  Colo.  59-63,  16 
P&e.  839.  The  earlier  Montana  decisions  were  practically  to  same 
effect:  See  Lincoln  v.  Bodgers,  1  Mont.  217.  Cited  in  Carron  v. 
Wood,  10  Mont.  506,  26  Pac.  388;  Mattock  v.  Goughnor,  11  Mont. 
274,  28  Pac  301;  Francisco  v.  Benipe,  6  Mont.  245,  11  Pac.  637; 
Beck  V.  Beck,  6  Mont.  286,  12  Pac  646;  Bamsey  v.  Cortland  Cattle 
Co.,  6  Mont.  501,  13  Pac.  247. 

so  Bims  Bros.  Bag  Co.  v.  Byan  Commission  Co.,  74  Mo.  App.  627. 

81  93  Me.  345,  45  AtL  299.  See,  also,  Lisbon  (Inhabitants  of), 
T.  V^inthrop  (Inhabitants  of),  93  Me.  541,  45  Atl.  528;  Biven- 
bnrgh's  Estate,  74  Minn.  525;  Bank  of  Chadson  v.  Anderson,  7  Wyo. 
441,  53  Pac.  280;  Craswell  v.  South  Brooklyn  Ferry  etc.  Co.,  57  N. 
T.  Supp.  827,  27  Misc.  822.  If  the  evidence  be  such  that  the  jury 
might  find  either  way,  it  is  error  to  set  aside  their  verdict,  in  Con- 
aectieut:  Lewis  v.  Healey,  73  Conn.  136,  46  AtL  869. 
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i-ule  recognizing  the  exclusive  province  of  the  trial  judge  to 
determine  the  weight  or  preponderance  of  the  evidence,  is  not 
applied  in  the  appellate  courts  having  jurisdiction  to  review 
questions  of  fact  as  well  as  of  law.  And  in  such  jurisdictions, 
the  order  of  the  trial  judge  setting  aside  the  verdict  as  not  sus- 
tained by  the  evidence  will  be  reversed  where  there  ifi  a  decided 
preponderance  of  evidence  to  support  it;*^  and  will  be  aflSrmed 
where  the  preponderance  of  the  evidence  is  not  manifestlj  in 
favor  of  the  verdict.** 

§  239.    In  oriminal  oases. 

The  questions  of  weight  of  evidence  or  preponderance  of  evi- 
dence seldom  arise  in  criminal  cases.*^  It  is  doubtful  if  the 
defendant  in  a  criminal  case  should  ever  be  called  upon  to 
measure  strength  with  the  prosecution  in  quantity  and  quality 
of  evidence,  except  in  exceptional  instances,  such  as  when  he 
sets  up  the  plea  of  autrefois  acquit  or  autrefois  convict.  And 
as  a  general  rule,  a  defendant  against  whom  a  verdict  of  guilty 
has  been  returned,  in  a  criminal  prosecution  should  be  awarded 
a  new  trial,  if  the  evidence  is  insuiBcient  to  establish  his  guilt 
with  that  degree  of  certainty,  which  the  law  requires.**  This 
requirement  is  that,  although  the  evidence  be  consistent  with  the 
defendant's  guilt,  yet  it  must  exclude  every  reasonable  hypo- 
thesis than  that  of  his  guilt,**  And  where  these  requirements 
^re  not  met  to  the  satisfaction  of  the  trial  judge,  he  should 
award  a  new  trial.*''    The  supreme  court  of  California,  has 

82  Spnrlock  v.  West,  80  0a.  302,  4  S.  £.  891, 

88  Werner  v.  Shroeder,  38  Minn.  321,  37  N.  W.  449;  Boifner  ▼. 
HiU,  31  W.  iVa.  428,  7  S.  E.  13. 

84  In  People  v.  Ashnaner,  47  Cal.  98,  100,  the  eonrt  appears  to 
have  recognized  the  test  of  preponderence  as  applying  in,  a  crim- 
inal case;  bnt  the  language  of  the  learned  justice  maj  be  considered 
as  dicta  and  inapplicable. 

86  Fann  v.  State,  112  Ga.  230,  37  S.  E.  378. 

86  Shay  V.  State,  112  Ga.  S41,  37  S.  E.  884;  Territory  ▼.  Behberg, 
6  Mont.  467,  13  Pac.  132.  Where  the  evidence  on  a  trial  for  mur- 
der was  purely  circumstantial  in  its  nature,  and  the  circumstances 
therein  were  insufficient  to  establish  guilt  beyond  aU  reasonable 
doubt,  the  granting  of  a  new  trial,  on  the  ground  that  the  verdict 
was  without  evidence,  was  held  improperly  denied:  Orr  v.  State, 
114  Ga.  527,  40  S.  E.  697. 

87  People  V.  Lun  Yit,  83  Cal.  130,  23  Pac.  228. 
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shown  exceptional  liberality  in  upholding  orders  of  trial  courts 
granting  new  trials  in  criminal  cases.  It  was  said  in  one  case^ 
that  an  order  granting  a  new  trial  to  a  defendant  in  a  criminal 
case  on  the  ground  of  the  insufficiency  of  the  evidence  to  justify 
the  verdict  of  conviction  is  within  the  discretion  of  the  trial 
courts  and  it  is  the  duty  of  the  judge  to  grant  a  new  trial  when, 
in  his  opinion,  the  interests  of  justice  require  it,*®  and  in 
People  V.  Tapia  *®  it  was  said :  *'Where  the  judge  before  whom 
a  defendant  convicted  of  murder  was  tried  is  convinced  that 
the  evidence  was  not  sufficient  to  warrant  the  verdict,  it  is 
his  duty  to  grant  a  new  trial;  and  he  ought  not,  in  such  case 
to  deny  a  new  trial,  and  leave  it  to  this  court  upon  appeal  to 
pass  upon  questions  of  fact,  upon  which  the  trial  court  alone 
has  jurisdiction  to  pass.  This  court  has  appellate  jurisdiction 
in  criminal  cases  on  questions  of  law  alone,  and  cannot  pass 
upon  the  insufficiency  of  the  evidence,  imless,  as  a  matter  of 
kv,  there  is  no  evidence  tending  to  support  the  verdict." 

§  240.    Different  remedies  for  insufficiency  of  eyidence. 

Motion  for  new  trial  is  by  no  means  the  only  method  of 
testing  the  sufficiency  of  evidence  at  a  trial.  If  one  or  more 
material  allegations  in  the  complaint  are  entirely  without  sup- 
port in  the  evidence,  when  plaintiff  rests,  the  defendant  may 
take  advantage  of  the  defect  by  motion  for  nonsuit;  or  he  may 
reserve  the  point  until  he  has  introduced  evidence  on  his  own 
behalf  and  then  ask  an  instruction  that  a  verdict  be  returned 
for  defendant.  On  the  other  hand,  if  the  defendant,  pro  haec 
vice  admits  the  allegations  of  the  complaint,  and  relies  exclu- 
sively upon  an  affirmative  defense  in  support  of  which  his  evi* 
denee  is  sufficient  to  support  a  verdict  or  other  decision  the 
plaintiff  may  avail  himself  of  the  defect  by  asking  that  a  ver- 
dict be  directed  in  his  favor.  But  the  question  whether  a 
nonsuit  would  or  would  not  be  sustained  on  appeal  cannot  gen- 
erally be  used  as  a  test  of  the  propriety  or  impropriety  of  grant- 
ing a  motion  for  new  trial,  for  the  reason  that  the  two  motions 
are  governed  by  somewhat  different  principles.  The  court  may 
grant  defendant  a  new  trial,  if  dissatisfied  with  the  verdict,  not- 
vithstanding  that  the  evidence  was  strong  enough  to  withstand 

M  People  V.  Chew  Wing  Gow,  120  Cal.  298,  52  Pac.  657. 
It  131  Cal.  647,  63  Pac.   1001. 
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a  motion  for  nonsuit,*^  or  to  render  it  improper  for  the  court 
to  direct  a  verdict  for  the  defendant.**  And  it  was  held  that 
an  order  granting  a  new  trial  on  defendant's  motion,  for  error 
in  overruling  his  motion  for  a  nonsuit,  made  after  the  closing  of 
plaintiflf's  case,  and  after  hearing  all  the  evidence,  practically 
grants  it  on  the  ground  of  the  insufficiency  of  the  evidence  to 
justify  the  verdict  for  plaintiflE.**  In  the  opinion  in  this  case 
the  court  (per  McFarland,  J.),  made  valuable  suggestions  both 
as  to  the  proper  practice  and  rule  of  decision  relatively  upon 
motions  for  nonsuit,  for  a  directed  verdict,  and  for  new  trial 
on  the  ground  of  insufficiency  of  evidence  as  follows:  "If  the 
court  had  merely  granted  the  new  trial  without  stating  the 
grounds  upon  which  it  was  granted,  or  if  ^insufficiency  of  the 
evidence  to  justify  the  verdict'  had  been  stated  as  one  of  the 
grounds,  it  is  probable  that  this  appeal  would  never  have  been 
taken ;  for  in  that  event,  it  could  not  have  been  argued  with  any 
plausibility  that  setting  aside  the  verdict  for  want  of  evidence 
was  an  abuse  of  discretion.  But,  practically  and  substantially, 
the  court  did  grant  a  new  trial  on  the  ground  of  the  insufficiency 
of  the  evidence  to  justify  the  verdict,  although  the  judgment 
of  the  court  to  that  effect  was  expressed  in  the  roundabout 
way  of  holding  that  the  motions  for  nonsuit  should  have  been 
granted.  If  the  court  believed  that  the  evidence  for  plaintiff 
was  insufficient  to  justify  the  verdict  in  her  favor,  and  that 
therefore  the  first  motion  for  a  nonsuit  should  have  been 
granted,  it  must  necessarily  have  believed  that  all  the  evidence  in 
the  case  was  insufficient  to  justify  such  a  verdict;  for  clearly 
what  was  introduced  after  plaintiff  had  closed  her  evidence 
in  chief  did  not  in  any  way  strengthen  her  case.  But  there 
was  a  second  motion  for  nonsuit  made  after  all  the  evidenc»i 
was  in,  and  the  rule  with  respect  to  such  a  motion  is,  that  'a 

40  Morris  V.  Imperial  Ins.  Co.,  106  Ga.  461,  32  ».  E.  695;  VVulf  v. 
Sullivan,  24  Wash.  306,  64  Pac.  535;  Denver  Tramway  Co.  v.  Owens, 
20  Colo.  107,  36  Pac.  848. 

41  In  re  Rivenburgh's  Estate  (Minn.),  77  N.  W.  422. 

42  Fox  V.  Southern  Pac,  Co.,  95  Cal.  234,  30  Pac.  384.  A  trial 
judge  may  grant  a  new  trial  in  case  of  serious  doubt,  as  where 
he  is  convinced  that  the  jury  have  not  fully  comprehended  or  fairly 
considered  the  evidence,  though  he  might  not  be  justified  in  di- 
recting a  veidict  on  the  evidence:  Denver  Tramway  Co.  v.  Owens, 
20  Colo.   107,  36  Pac.  848. 
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court  is  justified  in  granting  defendant's  motion  for  nonsuit 
after  the  evidence  on  both  sides  has  been  heard,  in  a  case  where, 
if  the  motion  had  been  denied,  and  a  verdict  found  for  plain- 
tiff^ it  would  have  been  set  aside  as  not  supported  by,  but  con- 
trary to  the  evidence/**  Practically,  therefore,  the  real  ques- 
tion in  the  case  at  bar  is  whether  or  not  the  court  abused  its 
discretion  in  holding  that  the  evidence  was  inaufficient  to  sup- 
port the  verdict;  and  it  is  clear  to  us,  from  an  examination  of 
the  evidence  that  this  question  must  be  answered  in  the  negative. '^ 
The  only  remedy,  however,  after  submission  and  decision  is  the 
motion  for  new  trial ;  and  where  a  verdict  has  been  returned  for 
plaintiff,  the  defendant  cannot  base  his  right  to  a  judgment 
on  the  insufficiency  of  the  evidence,  his  only  remedy  being  a 
motion  to  set  aside  the  verdict  and  for  a  new  trial.**  Nor,  on 
the  other  hand,  does  the  defendant  waive  the  insufficiency  of 
the  evidence  by  failing  to  move  for  a  nonsuit  at  the  proper 
time,  where  his  own  evidence  does  not  strengthen  plaintiff's 
case.*^  The  same  rule  would  apply  where  defendant's  evidence 
in  support  of  a  confession  and  avoidance  is  insufficient.  Plain- 
tiff would  not  be  estopped  from  urging  it  as  ground  for  a  new 
trial,  notwithstanding  his  failure  to  ask  an  instruction  direct- 
ing a  verdict  for  plaintiff,  unless  he  had  introduced  evidence 
in  rebuttal  which  materially  strengthened  such  defense. 

§  241.    Verdict  should  be  set  aside  where  eyidence  fails  to 

prove  any  material  fact. 

It  is  as  fatal  to  a  cause  of  action  alleged  by  a  plaintiff,  or 

to  an  affirmative  defense,  exclusively  relied  upon  by  a  defendant 

to  fail  in  his  proofs  as  to  one  essential  f adE  as  to  fail  through* 

43  Citing  Geary  y.  Simmons,  39  Gal.  224. 

44  Floyd  V.  Colorado  Fuel  etc.  Co.,  10  Colo.  App.  54,  50  Pac. 
864.  After  plaintiff  closed  his  evidence,  it  was  stipulated  that,  if 
the  court  should  subsequently  hold  defendant's  motion  for  non- 
suit should  be  sustained,  plaintiff  would  be  permitted  to  take  a  non- 
suit, and  then  the  trial  was  proceeded  with.  The  jury  returned  a 
verdict  for  plaintiff,  and  on  motion  of  defendant  the  court  granted 
him  a  new  trial.  It  was  held  on  appeal  to  be  a  mistrial,  and  the 
order  granting  a  new  trial  was  affirmed:  Doing  ▼.  New  York  etc. 
B.  Co.,  17  N.  Y.  Supp.  689,  63  Hun,  626. 

45  Sweeney  t.  Coe,  12  Colo.  485,  21  Pac.  705. 
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out  the  entire  range  and  scope  of  his  allegations^  and  the  evi- 
dence is  insufficient  in  the  one  case  as  in  the  other.  Accord- 
ingly, where  a  material  finding  of  fact  is  nnsupported  by  evi- 
dence, and  is  contradictory  of  other  findings,  the  failure  to 
make  the  finding -in  accordance  with  the  evidence  necessitates 
a  new  trial."**  And  where  the  plaintiff  failed  to  prove  the 
agency  of  a  person  claimed  to  have  acted  for  the  defendant,  it 
was  held  a  new  trial  should  be  ordered  for  insufficiency  of  the 
evidence.*''^  So  where  it  did  not  appear  from  the  brief  of  evi- 
dence used  at  the  hearing  of  the  motion  that  the  venue  of  the 
crime  had  been  proven,  it  was  held  error  to  refuse  a  new  trial.*** 
A  clear  mistake  in  computation  by  the  jury,  especially  if  the 
difference  between  the  amount  found  and  the  correct  sum  be 
considerable,  will  usually  entitle  the  party  against  whose  inter- 
est the  mistake  was  made  to  a  new  trial.  Thus  it  was  held 
that  a  new  trial  shoxdd  be  granted  where  the  jury  bad  computed 
upon  the  basis  of  too  high  a  rate  of  interest.*®  And  in  an  ac- 
tion of  replevin  for  two  mules,  a  wagon  and  harness,  where 
there  was  no  evidence  as  to  the  wagon  and  harness,  it  was  held 
that  a  general  verdict  for  the  plaintiff  should  be  set  aside  and 
a  new  trial  awarded.'^  On  the  same  principle,  where  in  a 
Fuit  on  a  promissory  note,  the  defense  went  to  the  whole  note, 
it  was  held  that  since  the  verdict  must  be  either  for  the  whole 

46  Felton  V.  Le  Breton,  92  CaL  457,  28  Pae.  490.  See,  also,  Haw- 
kins V.  Beichert,  28  Cal.  534.  In  the  first  of  these  cases  the  court 
said:  ''The  fact  embraced  in  this  finding  is  so  material  to  the  judge- 
ment, that  a  failure  to  make  the  finding  in  accordance  with  the 
evidence  necessitates  a  new  trial.  If,  however,  we  should  assume 
that  only  that  finding  which  is  supported  by  the  evidence  is  to 
be  considered  by  us,  under  the  principle  that  when  a  finding  of 
fact  is  susceptible  of  two  constructions,  one  of  which  is  supported 
by  the  evidence  and  the  other  not,  only  that  which  is  supported 
by  the  evidence  will  be  considered,  we  must  then  hold  that  the 
findings  do  not  support  the  judgment." 

47  Clinch  V.  Canova,  33  Fla.  655,  15  South.  427. 

48  Clark  V.  State,  110  Ga.  911,  86  S.  E.  297.  The  testimony  of 
an  accomplice  need  not  be  corroborated  on  every  item.  Failure  of 
this  is  not  ground  for  a  new  trial:  Territory  v.  Corbett,  3  Mont.  60. 

49  Clark  V.  Gridley,  35  Cal.  398.  See,  also,  Dorsett  v.  Grew,  1 
Colo.  18. 

50  Carrothers  v.  Jones,  1  Colo.  196. 
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amount  claimed,  or  for  nothing,  a  verdict  for  part  of  the  claim 
should  be  set  aside,  as  not  warranted  by  the  evidence.** 

§  248.  Same  rule  applied  in  eases  of  special  findings  by  jury. 
It  is  immaterial  whether  the  insufficiency  appear  in  the  decision 
by  the  conrt  or  in  the  verdict.  It  is  also  immaterial  in  the 
latter  case  whether  the  verdict  be  general  or  special.  If  general, 
the  allegations  of  the  party's  pleading  will  be  nsed  for  com- 
parison with  the  evidence  on  the  motion;  if  on  special  issues 
submitted,  calling  for  special  findings  these  may  be  looked  to 
as  a  matter  of  convenience.  And  where  special  findings  of  a 
jiiry,  returned  with  a  general  verdict,  and  essential  to  a  re- 
covery, are  unsupported  by  any  evidence,  a  motion  for  a  new 
trial  should  be  granted.**  But  it  is  no  ground  for  a  new  trial 
that  the  answers  to  interrogatories  submitted  to  the  jury,  are 
not  sustained  by  the  evidence,  or  that  they  are  contrary  to  law, 
unless  the  answers  are  so  inconsistent  with  the  general  verdict 
that  judgment  should  be  rendered  thereon,  notwithstanding  the 
general  verdict.**  And  the  same  rule  prevails  where  it  is  a 
question  of  the  preponderance  or  weight  of  the  evidence  rather 
than  a  lack  or  insufficiency  of  evidence.  The  fact  that  a  special 
finding  by  a  jury  is  against  the  weight  of  evidence  does  not 
afiord  ground  for  setting  aside  its  general  verdict,  where  it  is 
not  inconsistent  therewith,  and  there  is  ample  evidence  to  sustain 
the  general  verdict,  outside  the  question  to  which  the  special 
finding  relates.**  Of  course  if  a  special  finding,  and  the  gen- 
eral verdict  are  both  unsupported  by  the  evidence,  or  by  the 
weight  of  the  evidence,  the  verdict  must  be  set  aside.**  And 
vhere  special  findings  u^n  a  material  issue  are  contrary  to  the 
evidence,  and  inconsistent  with  each  other,  indicating  that  the 
jury  did  not  fairly  and  intelligently  consider  the  case,  the  gen- 
eral verdict  should  be  set  aside  and  a  new  trial  granted.*® 

51  Conrad  Seipp  Brewing  Co.  v.  Peck,  85  HI.  App.  637. 

B2  Atchison  etc.  By.  Co.  v.  Long,  46  Kan.  260,  26  Pae.  682. 

88  Sievers  v.  Peters  Box  etc.  Co.,  151  Ind.  642,  50  N.  B.  877,  52 
N.  E.  399. 

M  Baker  v.  New  York  etc,  B.  Co.  (U.  S.  C.  C),  101  Fed.  545. 

56  Burton  v.  I.  M.  Yost  M.  Co.,  6  Kan.  App.  921,  51  Pac.  67. 

8«  Atchison  etc.  B.  Co.  v.  Hine,  5  Kan.  App.  748,  47  Pac.  190. 
See  Haves  v.  Fine,  91  Cal.  391,  27  Pac.  772,  where  inconsistency  of 
findings  held  to  be  harmless,  order  granting  new  trial  reversed. 
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§  243.    Disbelief  of  evidence. 

While  it  is  true  that  the  jury,  or  the  court  trying  a  case 
without  a  jury,  is  the  exclusive  judge,  in  the  first  instance  of 
the  weight  of  evidence  and  credibility  of  witnesses,  yet,  courts 
have  never  gone  the  length  of  setting  aside  verdicts  and  other 
decisions  supported  by  clear,  positive,  consistent  and  uncontra- 
dicted evidence,  or  of  sustaining  them  when  contrary  to  such 
evidence.  There  are  numerous  authorities  wherein  evidence 
on  behalf  of  one  side  only  of  cases  have  been  successfully 
ignored  by  courts  and  juries,  and  their  action  in  so  doing  up- 
held; but,  in  all  such  will  be  found  the  element  of  improba* 
bility,  so  that  they  were  really  instances  in  which  the  testi- 
mony was  contradictory  to  common  experience,  or  to  facts 
which  are  the  common  knowledge  of  every  individual  of  mature 
understanding.  Further  than  this  the  courts  have  never  gone. 
In  Blankman  v.  Vallejo,'^''  which  may  be  accepted  as  the  lead- 
ing case  in  California  on  this  subject,  the  court  was  careful 
to  add  to  the  statement  of  the  doctrine  the  qualifying  and  ex- 
planatory words  that  "the  inherent  probability  of  a  statement 
may  deny  it  all  claims  to  belief."  Barring  such  exceptional 
cases,  a  new  trial  should  be  awarded  where  material,  uncontra- 
dicted evi.lence  has  been  disregarded  by  the  jury,  which,  if 
considered  and  given  due  weight  would  require  a  different  ver- 
dict from  that  returned.*®    The  proposition  is  stated  somewhat 

67  15  Cal.  638,  645.  See,  also,  People  v.  Knutte,  111  CaL  453,  44 
Pac.  166;  Landsman  v.  Thompson,  9  Mont.  191,  22  Pac.  1148;  Mat- 
tock V.  Qoughnour,  11  Mont.  265,  28  Pac.  301;  Mogk  v.  Poterson,  75 
Cal.  501,  17  Pac.  446;  holding  that  the  doctrine  is  peculiarly  true  of 
questions  of  mere  knowledge  or  intent;  Baker  v.  Fireman's  Fund 
Ins.  Co.,  79  Cal.  41,  21  Pac,  357,  holding  that  the  finding  of  the 
lower  court  as  to  the  truth  of  testimony  could  not  be  reviewed; 
McLennan  v.  Bank,  87  Cal.  569,  25  Pac.  760,  holding  that  the  evi- 
dence of  a  witness  was  so  contradictory  that  the  court  was  not 
obliged  to  believe  any  of  it;  Estate  of  Blythe,  110  Cal.  236,  42  Pac. 
643,  holding  certain  evidence  not  entitled  to  consideration. 

68  Chicago  etc.  B.  Co.  v.  Landauer,  36  Neb.  642,  54  N.  W.  976;  Mi- 
chaud  V.  Friescheimer,  16  Mont.  472,  41  Pac.  231;  Cunningham  v. 
Gans,  79  Huns,  434,  29  N.  Y.  Supp.  979.  See,  also,  Ohio  etc.  Ry.  Co. 
V.  McDaneld,  5  Ind.  App.  108,  31  N.  E.  836.  Where  the  question  of 
contributory  negligence  has  been  submitted  to  the  jury,  without  ob- 
jection, on  undisputed  evidence,  which  shows  facts  which  would  war- 
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more  elaborately  by  the  supreme  court  of  Montana  in  Boe  v. 
Lynch,*"*  as  follows:  "Tme,  the  jury  are  the  exclusive  judges 
of  the  credibility  of  a  witness,  but  they  have  no  right  to  arbi- 
trarily disregard  testimony,  where  such  disregard  is  not  based 
upon  anything  appearing  on  the  trial,  and  because  of  some 
caprice  which  rests  solely  in  their  own  minds.  A  jury  is  not 
bound  to  accept  the  testimony  of  a  witness,  where  it  contains 
improbabilities  such  as  to  afford  a  reasonable  basis  for  believ- 
ing it  to  be  untrue,  or  where  there  are  reasonable  grounds  for 
believing  it  to  be  false;  but  where  positive  and  direct  testimony 
is  wholly  undisputed  and  imcontradicted,  and  the  witness  deliv- 
ering it  is  not  impeached  or  otherwise  discredited,  and  there  is 
nr  improbability  or  inconsistency  apparent  in  it,  or  any  dis- 
closed by  any  facts  or  circumstances  throughout  the  case,  they 
cfinnot  arbitrarily  refuse  to  believe  such  testimony,  and  find  a 
verdict  direc'ly  contrary  to  it,  and  which  finds  no  support 
whatsoever  in  the  evidence.  In  such  a  case  they  should  believe, 
for  the  purpose  of  the  suit,  the  testimony  of  the  unimpeached, 
uncontradicted  witness,  and  it  is  the  duty  of  the  court  to  set 
aside  a  verdict  founded  upon  a  disbelief  of  such  clear  and  un- 
contradicted evidence.'*  Of  course,  a  verdict  in  a  criminal 
case,  based  upon  evidence  which  is  completely  impeached, 
Bhonld  be  set  aside  as  contrary  to  tha  weight  of  the  evidence.^ 
Verdicts  contrary  to  the  preponderance  of  evidence  on  the 
question  of  alibi  in  criminal  cases  have  been  sometimes  upheld. 
But,  in  such  cases  any  existing  or  apparent  improbability  is  not 
the  only  weakening  element  to  be  considered.  The  jury  is 
called  upon  in  such  case  to  elect  between  the  evidence  in  sup- 
port of  the  alibi,  and  that  in  support  of  the  charge  that  the 
defendant  was  present  at  the  scene  of  the  crime,  so  that  it 
is  in  effect  a  verdict  upon  conflicting  evidence,  a  decision  in 
reaching  which  they  have  passed  upon  the  credibility  of  wit- 
nesses. It  is  so  even  in  cases  of  circumstantial  evidence,  since 
they  are  cases  of  conflict  between  circumstances  and  the  testi- 

ran!  the  court  in  determining  as  a  matter  of  law,  that  there  was 
contributory  negligence,  the  verdict  of  the  jury  that  there  was  not, 
may  be  nullified  on  the  ground  that  the  verdict  is  not  supported  by 
the  evidence;  Nicholas  v.  Peck,  21  E.  1.  404,  40  Atl.  418,  43  Atl.  1U38, 

5»  20  Mont.  80,  82,  49  Pac.  381: 

«o  State  v.  Prendible,  165  Mo.  329,  fio  S.  W.  559. 
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mony  in  support  of  the  alibi,  or  between  the  latter  and  that 
adduced  to  establish  the  existence  of  the  circumstances.** 

§  244.  Theoiy  upon  which  trial  conducted  sometimei  impor- 
tant. 
The  theory  upon  which  a  case  is  tried,  with  reference  to  the 
issues,  is  often  important,  and  sometimes  of  controlling  im- 
portance, in  determining  the  sufficiency  of  evidence.  Accord- 
ingly, where  in  an  action  for  injuries  arising  from  a  defec- 
tive railroad  crossing,  the  only  theory  upon  which  a  judgment 
could  be  sustained  was  that  the  defendant  was  negligent  in 
making  the  crossing,  and  it  appeared  that  the  action  was  not 
tried  on  such  theory,  but  on  the  theory  that  after  the  construc- 
tion of  the  crossing  it  had  got  out  of  repair,  and  was  negligently 
allowed  to  remain  so,  it  was  held  that  a  new  trial  should  be 
granted.^  And  where,  in  an  action  for  breach  of  contract, 
defendant  waived  his  right  to  go  to  the  jury  on  the  question  of 
the  breach  by  requesting  "to  go  to  the  jury  upon  the  question 
of  the  amount"  of  damages  sustained  by  the  plaintiff,  it  was 
held  that  the  defendant  thereby  admitted  plaintiff^s  cauF.e  of 
action,  and  could  not  thereafter  object  to  a  verdict  for  the 
plaintiff  upon  the  ground  that  it  was  rendered  upon  his  un- 
supported testimony.^ 

61  See  People  ▼.  Chun  Heong,  86  Cal.  329,  24  Pac  1021.  In  this 
case  Chief  Justice  Beatty,  delivering  the  opinion,  said:  ''The  jury 
were  instructed  that,  while  it  was  necessary  to  prove  the  guilt  of 
the  defendant  beyond  a  reasonable  doubt,  he  could  establish  any 
fact  essential  to  his  defense  by  a  mere  preponderance  of  eviaenee. 
It  is  claimed  that  this  was,  in  effect  and  by  implication,  an  instruc- 
tion that  it  was  necessary  for  the  defendant  to  prove  an  abili,  upon 
which  alone  he  relied  as  a  defense,  by  a  preponderance  of  evidence. 
But  it  is  not  a  necessary  implication,  from  the  language  of  the  in- 
struction, that  the  defendant  must  prove  any  fact  relied  on  by  him 
by  a  preponderance  of  evidence,  and  as  to  the  alibi,  upon  which  he 
relied,  the  jury  was  correctly  and  explicitly  charged  that  the  defend- 
ant must  be  acquitted  in  case  of  a  reasonable  doubt  that  he  was 
present  at  the  time  and  place  of  the  murder.  This  was  sufficient 
to  cure  any  apparent  error  in  the  instruction  objected  to." 

62  Union  Pac.  Ry.  Co.  v.  Springteen,  41  Kan.  724,  21  Pac.  774. 

63  Brown  v.  Baldwin  &  Gleason  Co.  (Conu  Pleas),  113  N.  Y.  Supp. 
893. 
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§  246.    Same — ^Verdict  for  aggregate  sum — ^Hore  than  one 
eoirnt — Only  one  supported. 

Where  the  verdict  is  for  an  entire  sum  without  any  mention 
of  separate  items,  covering  two  independent  causes  of  action, 
on  only  one  of  which  plaintiff  is  entitled  to  recover,  an  order 
setting  the  verdict  aside  and  granting  a  new  trial  on  the  whole 
case,  on  the  ground  of  the  insufficiency  of  the  evidence,  is 
proper.  In  Warner  v.  Thomas  (The  F.)  Parisian  D.  &  C. 
Works,**  the  court  said:  "It  is  also  claimed  that  the  verdict 
coTered  two  independent  causes  of  action,  and  that  as  to  one 
of  those  causes  of  action  it  is  conceded  to  be  right,  and  there- 
fore it  was  error  to  set  aside  the  entire  verdict.  But,  the  sec- 
ond cause  of  action  was  for  seventy-one  dollars,  and  the  verdict 
vas  for  an  entire  sum  without  any  mention  of  the  separate 
items.  It  was  not  error^  therefore^  to  set  the  whole  verdict 
aade." 

§  846.    Application  of  mlet  to  particular  actions. 

The  rules  governing  the  motion  do  not  vary  with  respect 
to  the  character  of  the  action,  but  are  of  uniform  operation 
and  applicability.  Trial  courts  and  juries,  however,  more 
carefully  scrutinize  the  evidence  as  to  its  sufficiency  and  more 
closely  observe  the  manner  of  witnesses,  having  regard  also  to 
consistencies  and  inconsistencies  in  some  cases  than  in  others. 
And,  where  great  interests  are  at  stake,  or  there  are  strong 
temptations  to  distort,  exaggerate  or  falsify,  they  are  naturally 
more  exacting  as  to  proofs  than  in  cases  of  small  importance^ 
snch  temptations  being  absent.  And  appellate  courts  have 
given  recognition  and  sanction  to  this  tendency.  Thus,  in  a 
will  contest,  on  appeal  from  an  order  granting  a  new  trial,  the 
conrt  (after  stating  the  evidence)  said:  "To  set  aside  a  will 
made  under  these  circumstances  is  a  serious  matter;  and  a 
verdict  having  that  effect  should  be  closely  scrutinized  by  the 
trial  judge.    The  upsetting  of  wills  is  a  growing  eviV'^ 

64  105  CaL  409,  411,  38  Pac.  960;  Kent  v.  ABeel,  12  Colo.  547,  21 
Pac  718. 

«6  In  re  Carriger,  104  Cal.  81,  84,  37  Pac.  785,  See  In  re  Smith 's 
Kstate,  98  Cal.  636,  33  Pac.  744.  Where  the  evidence  is  insufficient, 
as  matter  of  law,  to  justify  a  verdict  or  decision  that  a  will  was 
executed  under  undue  influence,  it  is  ground  for  a  new  trial.  The 
evidence  in  this  case  reviewed,  and  held  insufficient  in  law  to  sua- 
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§  247.    In  damafi^  oases. 

In  what  are  popularly  known  as  "damage  cases/'  the  party 
against  whom  a  verdict  has  been  rendered  will  be  governed 
with  reference  to  the  ground  of  his  motion  by  the  character 
of  the  damage  alleged.  Damages  are  either  actual  or  exem- 
plary. Actual  damages  may  be  computable  by  known  stan- 
dards or  are  discretionary  with  the  jury,  while  exemplary  or 
punitive  damages  are  always  discretionary.  If  it  be  a  case 
of  computable  damages,  then,  whether  the  motion  be  by  the 
defendant,  believing  the  damages  awarded  to  be  excessive,  or 
b}  the  plaintiff  believing  the  damages  awarded  to  be  too  small, 
he  may  not  base  the  motion  on  the  fifth  ground  in  the  statute  ^^ 
Kb  for  "excessive  damages  appearing  to  have  been  given  under 
the  influence  of  passion  or  prejudice.''  In  all  cases  of  com- 
putable damages,  the  verdict  being  considered  excessive,  the 
motion  should  be  based  on  the  ground  that  the  verdict  is  not 
supported,  or  not  justified  by  the  evidence.*''  Nor  should  the 
motion  be  made  on  the  ground  of  excessive  damages  where  the 
action  is  for  breach  of  contract.®®  The  damages  in  such  cases 
are  usually  computable  by  known  measures.  At  any  rate,  it 
is  scarcely  conceivable  how  passion  or  prejudice  could  be 
present  with  the  jury  in  such  actions.  Of  course,  any  of  the 
other  grounds  may  be  available  in  addition  to  the  insuflBciencv 
of  the  evidence,  but  the  latter  ground  is  aearly  or  quite  alway* 
a  proper  ground  for  the  motion  in  such  cases.  And,  where 
the  damages,  not  being  susceptible  of  exact  computation  by 
any  known  standard,  as  in  cases  of  injury  to  the  person  or 
character,  are  to  a  great  extent  discretionary  or  optional,  and 
the  defendant  considers  them  excessive,  the  better  practice  is 
to  base  the  motion,  inter  alia,  both  on  the  ground  of  passion  or 

tain  a  verdict:  Estate  of  McDevitt,  95  Cal.  17,  30  Pac.  101.  To 
same  effect,  In  re  Wilson,  117  Cal.  269,  49  Pac.  172,  711;  Penn.  etc 
Co.  V.  Trust  Co.,  83  Fed.  896;  Estate  of  Carpenter,  94  CaL  406,  29 
Pac.  1101. 

66  Cal.  Code  Civ.  Proc,  S  657,  subd.  5. 

67  Atchison  v.  Plunkett,  61  Kan.  297,  59  Pac.  646;  CoTert  v. 
City  of  Brooklyn,  39  N.  Y.  Supp.  744,  6  App.  Div.  73;  Texas  Central 
By.  Co.  v.  Ascue,  (Tex.),  4  S.  W.  13;  Gulf  etc.  By.  Co.  v.  Thompson, 
(Tex.),  16  S.  W,  174. 

68  Western  Assur.  Co.  v.  Studebaker  Bros  Mfg.  Co.,  124  Ind.  App. 
176,  23  N.  E.   1138;  Marvin  v.  Sajjer,  145  Ind.  261,  44  N.  E.  310; 
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prejudice  and  insufficiency  of  the  evidence,  because  the  latter 
objection  is  generally  present  with  the  former.  It  appears  that 
under  the  California  statute  and  similar  provisions  elsewhere 
that  passion  and  prejudice  are  not  available  to  a  plaintiff  be- 
lieving that  damages  are  too  small,  and  therefore  plaintiffs  in 
such  cases  must  rely  upon  other  grounds,  insufficiency  of  the 
evidence  being  generally  available.  In  De  Brutz  v.  Jessup,^ 
the  court  remarks  that :  "Even  when,  in  the  case  of  excessive 
damages,  he  is  prepared  to  show  that  the  excess  indicates  pas- 
sion or  prejudice,  in  such  case  he  may  rely  upon  either  one  of 
these  grounds,  that  the  evidence  does  not  sustain  the  verdict, 
or  that  the  verdict  is  the  result  of  passion  or  prejudice." 
There  is  nothing  in  this  expression  which  would  preclude  the 
party  from  relying  upon  both  grounds,  and,  even  if  there 
were,  it  would  be  against  reason  and  settled  practice,  there  be- 
ing no  such  thing  as  a  compulsory  election  under  the  statute. 
And  there  is  abundant  authority  for  this  view  in  decisions 
rendered  subsequently  to  that  above  mentioned.  In  Doolin  v. 
Omnibus  Cable  Co.,''^  the  court  said:  "Plaintiffs  contend  that 
it  is  only  when  excessive  damages  appear  ^to  have  been  given 
under  the  influence  of  passion,  or  prejudice^  that  the  court  can 
make  such  excess  the  ground  for  a  new  trial;  and  that  in  the 
present  instance  the  evidence  so  clearly  shows  the  verdict  to 
have  been  intrinsically  reasonable  that  the  action  of  the  court 
in  requiring  the  plaintiffs  to  remit  fifteen  thousand  dollars 
therefrom  as  the  condition  of  denying  a  new  trial  was  an  abuse 
of  discretion.  To  say  that  a  verdict  for  damages  was  enhanced 
by  passion  or  prejudice  is  one  mode  of  saying  that  the  evidence 

Thomas  v.  Merry,  113  Ind.  83,  15  N.  E.  .244;  McCormick  Harvesting 
Machine  Co.  v.  Gray,  114  Ind.  340,  16  N.  E.  787.  In  an  action  on 
a  guardian's  bond,  the  assignment  as  a  cause  for  a  new  trial,  that 
the  verdict  is  excessive,  does  not  call  in  question  the  amount  of 
Rich  verdict:  Hogshead  v.  State,  120  Ind.  327,  22  N.  E.  330.  See, 
also,  Smilh  v.  State,  117  Ind.  167,  19  N.  E.  744. 

8»  54  Cal.  119,  See,  also.  Lane  v.  Dayton,  56  Minn.  90,  57  N. 
W.  328;  Conrad  v.  Babmeir,  57  Minn.  147,  58  N.  W.  870. 

TO  125  CaL  141,  144,  57  Fac.  777.  See,  also,  Harrison  v.  Sutter 
8t.  By.  Co.,  116  Cal.  166,  47  Pac.  1019.  In  the  latter  case  Van 
Fleet,  J.,  delivering  the  opinion  (page  162)  appears  to  have  entirely 
lost  sight  of  the  statutory  ground  upon  which  the  motion  rests  and 
stated,  in  substance,  that  the  evidence  was  the  sole  matter  for  con- 
sideration on  the  motion. 
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did  not  justify  it;  and  the  only  means  of  discovering  therein 
the  elements  of  passion  or  prejudice,  within  the  meaning  of 
the  statute,  is  by  comparing  the  amount  with  the  evidence 
which  was  before  the  court  at  the  triaL'*  Except  in  Minne- 
sota, where  the  statutory  provision  is  peculiar  in  this  part;icu- 
lar,''*  and  possibly  in  one  or  two  other  states  where  similar 
peculiarities  are  found,  in  all  cases  of  inadequate  damages  the 
motion  should  be  made  on  the  ground  of  insufficiency  of  the 
evidence.  Thus,  where  the  evidence  clearly  showed  that  plaintiffs 
were  largely  and  seriously  damaged  by  water  flowing  over  their 
land,  and  that  a  very  large  part  of  the  water  was  caused  to  flow 
there  by  the  act  of  defendants,  it  was  held  that  a  flnding  that  the 
damage  caused  by  the  acts  of  the  defendants  was  to  the  extent 
of  only  one  dollar  was  against  evidence.''^    In  such  cases  the 

71  Under  General  Statutes  of  Minnesota,  chapter  66,  section  253, 
subdivision  4,  as  amended  by  Laws  1891,  chapter  80,  to  set  aside  a 
verdict  tn  an  action  for  tort  as  inadequate  or  excessive,  it  must  also 
appear  that  it  was  given  under  the  influence  of  passion  or  prejudice: 
Nelson  v.  Village  of  West  Duluth,  55  Minn,  497,  57  N.  W.  149.  See, 
also,  Dowd  V.  Westinghouso  Air-Brake  Co.,  132  Mo.  579,  34  S.  W. 
493;  Brown  v.  Union  By.  Co.,  51  Mo.  App.  192.  In  Washington,  a 
statute  prohibits  the  granting  of  new  trials  for  smallness  of  damages 
in  certain  cases.  A  statute  provided  that  a  new  trial  should  not  be 
granted  on  account  of  the  smallness  of  the  damages  in  an  action  for 
injury  to  the  person,  or  reputation,  nor  in  any  other  action  in  which 
the  damages  equal  the  actual  pecuniary  injury  sustained,  does  not 
apply  where  ppecial  damages  are  pleaded  and  proven:  Jesse  v.  Shuck, 
11  Ky.  Law  Eep.  463,  12  S.  W.  304. 

72  Learned  v.  Castle,  78  Cal.  454,  18  Pac.  872,  21  Pac.  11;  Hall 
V.  Bark  Emily  Banning,  33  Cal.  522;  Woodford  v.  Lyon  Gravel  G.  M. 
Co.,  63  Cal.  483.  To  same  effect,  Koebig  v.  Southern  Pacific  Co., 
108  Cal.  235,  41  Pac.  469;  Mariani  v.  Dougherty,  46  Cal.  26;  Bennett 
V.  Hobro,  72  Cal.  178,  13  Pac.  473;  Kerr  v.  Union  Ry.  Co.,  46  N.  Y. 
Supp.  819,  20  Misc.  Rep.  871;  Carter  v.  Wells,  Fargo  &  Co.  (C.  C), 
64  Fed.  1005.  See  McQueen  v.  Mechanics'  Inst,  107  Cal.  163,  4(5 
l*ac.  1 14,  holding  court  not  deprived  of  power'  to  grant  new  trial  as 
ngainst  evidence  by  fact  that  jury  visited  the  premises  and  in- 
vestigated for  themselves.  Other  cases  in  which  verdicts  set  aside 
for  inadequacy  of  damages  are:  Hamer  v.  White,  109  Ga,  300,  34 
S.  E.  lOOi;  Noding  v.  Denison  &  P.  Suburban  Ry.  Co.,  22  Tex.  Civ. 
App.  173,  54  S.  W.  412;  May  v.  Hahn,  22  Tex.  Qv.  App.  365,  U 
S.  W.  ilB;  Wilson  v.  Morgan,  68  N.  J.  L.  426,  34  Atl.  752.  A  verdi«^t 
for  one-four£h  of  the  proved  value  of  horses  killed  by  the  all^^ 
negligence  of  the  defendant  railroad  is  inconsistent,  inadequate  and 
will  be  set  aside:  Smealy  v.  Chicago  N.  W.  Ry.  Co.,  45  111.  App.  426. 
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Terdict  for  plaintiff  establishes  the  fact  of  negligence  on  the 
part  of  defendant,  and  want  of  contributory  negligence  on  the 
part  of  plaintiff^*  But  this  holds  good  only  where  the  evi- 
dence is  sufficient  to  support  a  verdict  against  the  defendant 
for  some  amount.  And  the  court  should  deny  the  motion 
ba^ed  on  the  assignment  that  the  damages  awarded  are  inade- 
quate and  insufficient,  when  the  court  is  of  the  opinion  that 
plaintiff  was  not  entitled  to  recover  anything,  on  the  evidence 
adduced.'''*  A  verdict  will  not,  however,  be  set  aside  for  the 
inadequacy  of  the  damages  awarded,  though  on  one  issue  they 
would  be  inadequate,  when  it  may  have  been  based  on  other 
issues,  calling  for  a  smaller  recovery.''* 

The  subject  of  setting  aside  excessive  verdicts  is  fully  dis- 
cussed elsewhere.'^® 

But  there  is  a  further  distinction  to  be  here  noted  between 
verdicts  or  other  decisions  which  are  merely  excessive  in 
amount,  the  damages  being  a  mere  matter  of  computation, 
and  those  wherein  the  amount  of  recovery  is  discretionary  with 
the  jury,  for  instance,  in  cases  of  personal  injury.  In  the 
fonner  cases  the  motion  should  be  made  under  the  present 
head.  Thus,  where  in  an  action  to  recover  the  contract  price 
of  hydrant  rentals,  the  defendant  being  entitled  to  deduction 
for  an  incomplete  performance  of  the  contract,  the  damages 
actually  deducted  by  the  referee  were  claimed  to  be  less  than 
the  defendant  was  entitled  to,  it  was  held  that  a  motion  was 
properly  made  for  a  new  trial,  on  the  ground  that  the  decision 
was  not  justified  by  the  evidence.''^^ 

T»  Aherne  v.  Plate,  34  Misc.  Bep.  480,  70  N.  T.  Supp.  254.  Al- 
though the  evidence  of  the  plaintiff's  right  to  recover  be  weak  and  un- 
satisfaetory  to  the  court,  yet  if  being  submitted  to  the  jury  they  find 
in  plaintiff's  favor,  thus  resolving  all  doubts  arising  from  the  evi- 
(ienee  in  his  faror,  they  should  find  substantial  damages  as  proven; 
and  in  snch  ease  a  verdict  for  nominal  damages  only  should  be  set 
aside  and  a  new  trial  granted:  Aiello  v.  Aaron,  33  Misc.  Bep.  798, 
68  K  Y.  Supp.  186. 

74  Young  V.  Groat  Northern  By.  Co.,  80  Minn.  123,  83  N.  W.  32. 

75  Edney  v.  Baum,  44  Neb.  294,  62  N.  W.  461, 
'•  Ante,  c.  12. 

"  Pirst  National  Bank  ▼.  St.  Cloud,  73  Minn.  219,  75  N.  W.  1054. 
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§  248.    Same  principle  applicable  in  special  proceedingB  as  in 
actions. 

Whenever  the  trial  court  has  jurisdiction  to  grant  a  new  trial 
of  a  special  proceedings  it  may  grant  it  on  the  ground  of  the 
insufficiency  of  the  evidence,  to  the  same  extent,  and  subject 
to  the  same  principles  as  in  civil  actions.  Thus  it  was  held 
that  the  discretion  of  the  trial  court  to  grant  a  new  trial  in 
a  condemnation  proceeding  would  not  be  disturbed,  the  court 
saying:  "It  would  be  suflBcient  for  us  to  say  that  as  the  order 
appealed  from  is  one  granting  a  new  trial,  and  as  the  evidence 
as  to  the  value  of  the  land  condemned  is  conflicting,  the  deci- 
sion of  the  court  below,  in  the  absence  of  a  showing  of  an 
abuse  of  discretion,  will  not  be  reversed,**'"'® 

§  248.    ITo  relief  without  substantial  prejudice. 

The  condition  that  a  party  who  has  not  been  substantially 
injured  will  not  be  heard  to  complain  applies  here  as  else* 
where.  Accordingly,  it  was  held  that  although  a  verdict  in  an 
action  against  a  railroad  company  for  negligence  gave  plaintiff 
nominal  damages  only,  a  new  trial  would  not  be  granted  on 
plaintiff^s  application,  it  appearing  that  evidence  warranted 
a  verdict  for  defendant.''*  Nor  will  a  new  trial  be  granted, 
merely  to  enable  a  party  to  recover  nominal  damages.®^  Nor 
can  a  defendant  claim  a  new  trial  on  the  ground  that  the  ver- 
dict was  for  a  less  amount  than  plaintiff's  evidence  entitled 
him  to  recover.®* 

XL    VEEDICT  OB  OTHEE  DECISION  AGAINST  LAW. 

§  250.    Decision  against  law  as  distinct  ground  for  new  trial. 

An  attempt  will  here  be  made  to  explain  the  meaning  of  the 
phrase  ^'against  law,''  and  to  give  a  su£Scient  reason  for 
placing  these  two  grounds  for  new  trial  conjointly  in  the  same 
subdivision.    The  expression  that  a  verdict  or  other  decision 

78  San  Diego  Land  etc.  Co.  v.  Neale,  88  CaL  50,  25  Pae.  977. 

70  Reeve  v.  Wilkes-Barre  W.  V.  Traction  Co.,  9  Kulp  (Pa.),  182. 

80  People  v.  Petrie,  191  111.  497,  85  Am.  St.  Bep.  268,  61  N.  E. 
499,  94  111.  App.  652,  and  cases  cited.  Error  in  verdict  maj  be  so 
triiling  in  amount  as  to  warrant  court  in  denying  a  new  trial:  Belt 
V.  Farrow,  83  Ga.  695,  10  S.  E.  357. 

81  Evans  v.  Koons,  10  Ind.  App.  603,  38  N.  E.  350. 
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ie  "against  law,"  in  broad  literal  sense,  would  seem  to  imply 
tkt  the  tme  legal  consequence  of  the  verdict  or  decision  con- 
flicts with  the  conclusion  drawn  by  the  court,  or  against  munic- 
ipal law  in  its  broad  sense.  And  in  People  v.  Maroney,®* 
Henshaw,  J.,  delivering  the  opinion,  said:  '^We  are  not  by  this 
io  be  understood  as  declaring  that  a  verdict  of  guilty,  un- 
supported by  any  evidence,  could  not  be  reversed  upon  appeal. 
It  eonld,  for  such  a  verdict  would  be  contrary  to  law,  and  there- 
fore subject  to  reversal,  because  the  appeal  would  present  a  ques- 
tion of  law  under  the  constitution.'*  But  it  is  not  used  in  the 
California  code  or  in  any  statute,  nor  was  it  at  the  common-law^ 
in  any  such  sense.  In  truth,  the  sense  attributed  to  it  by  the 
courts  is  not  supported  by  any  process  of  sound  legal  reasoning, 
but  merely  by  arguments  ab  inconvenienta.  Proceeding  by  a 
process  of  negation  and  exclusion  will  facilitate  an  understand- 
ing of  the  term.    It  has  been  already  fully  shown  that  it  is 

82  109  CaL  279,  41  Pae.  1097.  It  is  eirident  from  the  report  that 
eonnsel  made  the  same  mistake  in  Froman  v.  Patterson,  10  Mont. 
107, 114,  24  Pac.  692,  as  was  made  by  Justice  Henshaw  in  this  case. 
Thej  managed  to  miss  the  real  point  at  all  points  of  their  briefs 
and  argument.  The  court  said:  ''The  whole  argument  in  this  ap- 
peal on  the  part  of  respondent,  who  seeks  a  new  trial,  is  based  upon 
two  premises:  First,  that  the  evidence  introduced  on  behalf  of  plain- 
tiff is  sufficient  to  sustain  his  action,  and  that  the  evidence  intro- 
duced on  Behalf  of  defendanf  is  insufficient  to  sustain  a  finding  and 
deciaion  in  his  favor.  These  questions  cannot  be  reviewed  in  this 
application  for  a  new  trial,  because  the  respondent  has  not  laid  the 
foundation  for  the  consideration  by  designating  the  proper  grounds, 
and  specifying  the  particulars  wherein  the  evidence  is  insufficient. 
The  other  premise  is  that  errors  of  law  occurred  at  the  trial,  such 
as  are  dwelt  upon  in  the  '  motion  for  new  trial. '  It  is  palpable  that 
sueh  alleged  errors  cannot  be  considered  for  two  reasons:  First,  be- 
eaase  no  exceptions  were  saved  at  the  trial;  and  secondly,  if  such 
exeeptfons  had  been  saved,  the  plaintiff  gave  no  notice  that  he 
would  make  'errors  in  law  occurring  at  the  trial  and  excepted  to 
bj  the  party  making  the  application'  one  of  his  grounds  of  motion 
for  new  trial."  Misconstruction  of  the  statute  or  want  of  attention 
in  preparation  for  appeal  led  to  the  same  serious  result  in  State  v. 
Ghwith,  19  Mont.  48,  50,  47  Pac.  207,  where  the  court  said:  ''The 
ground  designated  in  the  notice  of  motion  in  the  case  before  us,  is 
tb&t  *the  verdict  is  contrary  to  law  and  evidence.'  So  far,  there- 
fore, as  the  motion  pertains  to  the  evidence,  it  must  be  disregarded 
at  once,  as  the  evidence  is  not  before  us.  The  question  remaining, 
therefore,  resolves   itself  into  this:  Can   this  court   review  the   in- 
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no  groimd  for  new  trial  that  a  judgment  is  against  law.®*  The 
term  cannot  be  used  interchangeably  with  the  groimd  described 
by  the  phrase  with  which  it  is  connected  in  subdivision  6, 
namely,  "insufficiency  of  the  evidence  to  justify  the  verdict 
or  other  decision."  In  Bnmimagin  v.  Bradshaw,®*  the  appel- 
lant, alleging  insufficiency  of  the  evidence  to  justify  the  ver- 
dict, and  that  it  was  against  law,  separately,  sought  to  meet 
the  objection  that  the  particulars  of  insufficiency  were  not  speci- 
fied, and  having  made  his  general  specification  in  the  language 
of  the  statute,  urged  that  the  verdict  was  against  law.  Upon 
this  point  the  court  said :  '^f  a  new  trial  is  sought  because  the 
evidence  does  not  support  the  verdict,  it  can  only  be  had  by 
assigning,  as  the  ground  of  the  motion,  the  insufficiency  of  the 
evidence,  and  pointing  out  in  the  statement  the  particulars 
in  which  it  is  insufficient,  as  required  by  the  statute.  It  is  not 
enough  to  aver  that  the  verdict  is  against  law^  and  then  offer 

Btnictions  on  appeal  from  the  judgment,  or  from  an  order  denying  a 
moCion  for  a  new  trial,  when  ^.he  only  designation  of  the  ground 
upon  which  the  motion  for  a  new  trial  was  made,  is  that  'the  ver- 
dict is  contrary  to  lawf  It  would  seem  as  if  under  any  circum- 
stances there  should  be  a  more  specific  designation  of  the  ground 
relied  on  th^n  we  find  in  this  case  (State  v.  Black,  15  Mont.  144, 
38  Pac.  674^);  But,  assuming  that  by  changes  in  the  code  since  State 
y.  Black,  supra,  was  decided,  the  statutory  words  are  not  a  sufficient 
designation  upon  which  the  court  will  review  the  question  of  whether 
'a  verdict  is  contrary  to  law  or  evidence,'  stiU  the  appellant  here 
IS  not  in  a  position  to  have  the  instructions  considered  by  the  court, 
because  under  a  notice  of  motion  designating  as  grounds  for  a  new 
trial  that  'the  verdict  is  contrary  to  law  and  evidence,'  the  statute 
does  not  mean  to  include  the  distinct  and  separate  ground  of  motion 
enumerated  in  subdivision  5  of  section  2192,  which  authorizes  the 
court  to  grant  a  new  trial  'when  the  court  has  misdirected  the  jury 
in  a  matter  of  law,  or  has  erred  in  the  decision  of  any  question  of 
law  arising  during  the  course  of  the  trial.'  ....  It  seems  to  us 
thai  to  hold  that  the  instructions  may  be  reviewed  on  appeal  under 
the  sole  designated  ground  that  the  verdict  is  contrary  to  law,  would 
do  entirely  away  with  the  distinct  and  separate  ground  upon  which 
a  new  trial  may  be  granted  when  the  court  has  misdirected  the  jury 
in  a  matter  of  law. ' '  See,  also,  Drexel  v»  Daniels,  49  Neb.  101,  68  X. 
W.  399. 

88  Ante,  §  250. 

84  39  Cal.  24,  34.  That  verdict  or  decision  against  law  is  a  dis- 
tinct ground  for  new  trial.  See  Froman  v.  Patterson,  10  Mont.  114, 
24  Pac.  692;  State  v.  Gawith,  19  Mont.  51,  47  Pac.  207. 
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to  support  the  averment  by  showing,  that  the  verdict  is  not 
rapported  by  the  evidence,  and  is,  for  that  reason,  against  law/ 
If  such  a  course  of  proceeding  was  tolerated,  all  the  other  speci- 
fic grounds  for  new  trial,  enumerated  in  the  statute,  might, 
for  the  same  reason,  be  condensed  into  the  one  general  ground, 
that  ^he  verdict  is  against  law,'  for,  in  that  general  sense,  it 
would  be  'against  law,'  evidently  does  not  intend  to  include 
in  that  phrase  all  or  any  of  the   other  several   distinct  and 
separate  grounds  of  the  motion,  which  are  specified  in  the 
act    Whatever  may  be  the  class  of  cases  to  which  that  phrase 
was  intended  to  apply,  it  is  clear  that  it  has  no  application  to 
cases  falling  within  either  of  the  other  subdivisions,  into  which 
the  grounds  for  a  new  trial  are  divided  by  the  statute.    For 
these  reasons  this  court  has  no  power  to  review  the  evidence 
in  this  cause,  in  order  to  ascertain  whether  it  supports  the 
Terdict.**    It  does  not  mean,  or  include,  errors  occurring  during 
the  trial,  as  was  intimated  in  one  case  by  Chief  Justice  Wal- 
kce.» 

§  251.    Failure  to  follow  inttraotions. 

It  is  also  well  settled  that  erroneous  conclusions  of  law 
deduced  from  a  verdict  or  findings  do  not  constitute  a  decision 
against  law,  and  that  the  remedy  therefor  is  by  appeal  from  the 
judgment.^^    Of  course,  this  proposition  is  only  applicable 

85  See  prineipal  opinion  in  Martin  v.  Matfield,  49  Cal.  42.  See 
Altoona  Q.  M.  Co.  v.  Integral  Q.  M«  Co.,  114  Cal.  100,  104,  45  Pac. 
1047.  The  seventh  ground  for  a  new  trial  mentioned  in  section  657, 
"error  in  law  occurring  at  the  trial,  and  excepted  to  by  the  party 
ouUung  the  application,''  is  not  included  in  and  cannot  be  re-ex- 
amined upoA  a  specification  under  the  sixth  ground  that  the  find- 
ing is  against  law:  Martin  v.  Matfield,  49  Cal.  41,  44,  per  Rhodes, 
J.,  concurring.  In  an  opinion  written  by  Mr.  Commissioner  Haynes, 
in  Thompson  ▼.  Los  Angeles,  125  CaL  270,  57  Pac  1015,  the  court 
appears  to  have  given  assent  to  the  proposition  that  if  the  showing 
that  the  decision  is  against  law  can  only  be  made  by  the  judgment- 
roll,  then  the  objection  cannot  be  made  by  motion  for  new  trial. 
But  if  it  consists  in  failure  to  find  upon  material  issueS;  it  is  dif- 
fienlt  to  see  how  it  could  otherwise  be  made  to  appear. 

M  Martin  v.  Matfield,  49  CaL  41,  43;  Shanklin  v.  Hall,  100  Cal. 
26,  34  Pac.  636;  Estate  of  Doyle,  73  Cal.  564,  15  Pac.  125;  Quinn 
T.  Smith,  49  Cal.  166;  Sawyer  v.  Sargent,  65  Cal.  260,  3  Pac.  872; 
Little  V.  Jacks,  67  Cal.  165,  7  Pac.  449;  Boston  Tunnel  Co.  v.  Mc- 
Kenzie^  67  Cal.  486,  8  Pac.  22;  Mazkewitz  v.  Pimentel,  83  CaL  451, 


t  251  NEW   TRIAL— SUBSTANTIVE    ELEMENTS.  432 

to  special  verdicts.  General  verdicts  are  conclusions  of  both 
law  and  fact.  In  the  case  of  a  general  verdict  the  movant  for 
new  trial  must  himself  segregate  the  issues  of  fact  from  those 
of  law  passed  upon  by  the  jury. 

In  Altoona  Q.  M.  Co.  v.  Integral  Q.  M.  Co.,®''  the  court  had 
expressly  directed  the  jury  to  find  against  the  plaintiff,  and 
handed  to  them  the  form  of  the  verdict  which  they  should  ren- 
der if  they  found  for  the  plaintiff,  but  it  had  also  given  elabor- 
ate instructions  submitting  the  whole  case  to  the  jury,  some  of 
which  stated,  hypothetical  circumstances  warranting  a  ver- 
dict in  plaintiff^s  favor.  The  verdict  was  for  plaintiff.  The 
trial  judge,  on  motion  for  new  trial,  was  convinced  that  he  had 
erred  in  directing  the  jury  to  find  a  verdict  against  the  plain- 
tiff, but  thought,  nevertheless,  that  he  was  bound  upon  au- 
thority®® to  grant  a  new  trial,  holding  that  a  verdict  against 
an  instruction,  though  erroneous,  was  a  verdict  against  law. 
The  appeal  was  from  the  order  granting  a  new  triaL  Temple, 
J.,  delivering  the  opinion,  said:  "This  case  is  not  within  the 
reason  of  that  case  (referring  to  the  authority  cited  bv  the 
trial  court).  Here  the  instructions  were  in  effect  contradictory, 
and  the  verdict,  while  opposed  to  one  instruction,  is  war- 
ranted by  others.'^  So,  it  is  evident  that  a  verdict  is  not 
against  law,  as  contrary  to  instructions,  where  the  latter  are 
contradictory. 

As  applied  to  a  verdict  in  the  sense  that  it  is  against  instruc- 
tions, in  order  to  warrant  the  granting  of  a  new  trial,  it  must 
be  clearly  so;  for  if  there  be  a  conflict  in  the  evidence  and  the 
instruction  be  broad  enough  to  cover  the  theory  which  must 
have  been  adopted  by  the  jury  in  reaching  the  verdict  returned 
by  them,  then  the  verdict  cannot  be  assailed,  as  being  contrary 
to  the  instruction,  but  only,  if  at  all,  because  contrary  to  the 

23  Pac.  527;  Curtis  v.  Walling,  2  Idaho,  416,  18  Pac.  54;  Froman  ▼. 
Patterson,  10  Mont.  113,  24  Pac.  692.  Insufficiency  of  findings  to 
support  the  judgment  can  be  raised  only  on  appeal  from  the  judg- 
ment: Brison  v.  Brison,  90  Cal.  328,  27  Pac.  186;  Kirman  v.  Hunne- 
will,  93  Cal.  S26,  26  Pac.  124.  It  was  held  otherwise  in  Simmons 
V.  Hamilton,  56  Cal.  493,  495,  but  that  case  has  been  practically 
ignored  and  repudiated,  it  has  never  been  followed  and  is  in  direct 
conflict  with  all  subsequent  decisions  on  the  subject. 

87  114  Cal.  100,  104,  45  Pac.  1047. 

88  Emerson  v.  Santa  Clara  County,  40  Cal.  54S. 
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weight  of,  that  is,  unsupported  by,  the  evidence.®*  And  in  or- 
der that  a  verdict  be  assailable  as  ''against  law,^'  as  being 
against  instructions,  it  must  be  clearly  within  the  scope  and 
meaning  of  instructions,  and  contrary  thereto.  And  it  must 
be  contraiy  to  the  instructions  and  also  unsupported  by  the 
eridence  in  order  to  be  assailable  on  this  ground.  If  it  merely 
violate  principles  of  law  outside  the  instructions,  though  un- 
supported by  the  evidence,  the  proper  ground  of  the  motion  is 
insufficiency  of  the  evidence.®^ 

§  252.  Wliy  infuffloieney  of  evidence  and  '^againft  law" 
placed  in  same  subdivision. 
The  reason  for  placing  these  two  grounds  in  the  same  sub- 
dimon  has  not  been  discovered  in  any  decision  nor  any  ex- 
planation thus  far  attempted;  still  the  reason  appears  clearly 
inferable  from  the  fact  that  where  a  verdict  is  against  law,  as 
violative  of  instructions,  it  must  be,  as  above  shown,  also  unsup- 
ported by  the  evidence,  and  these  two  grounds  coexist.  But 
this  coincidence  does  not  hold  good  throughout.  The  objection 
that  a  verdict  or  decision  is  unsupported  by  evidence  may  of- 
ten be  maintainable  in  the  absence  of  any  ground  for  the 
other  objection,  and  vice  versa.  As  to  the  first  of  the  above 
propositions,  we  may  illustrate  by  a  supposable  case.  We  will 
snppose  that  A  sues  B  for  the  price  of  a  horse  and  simply 
testifies  to  the  sale,  delivery,  and  price,  and  rests,  and  B  tes- 
tifies, under  a  good  and  sufficient  answer,  to  making  full  pay- 
ment, to  which  there  is  nothing  by  way  of  rebuttal  or  contradic- 
tion. Suppose  on  this  evidence,  B  being  clearly  entitled  to  a 
verdict,  the  court  instructs  in  his  favor,  but  the  jury  return  a 
verdict  for  plaintifiF.  It  is  clear  that  the  verdict  is  against  law. 
It  is  also  clear  that  the  verdict  is  contrary  to,  that  is  unsup- 
ported by,  evidence,  in  which  there  is  no  conflict.  But  now 
we  will  suppose  the  same  case  tried  by  the  court,  the  evidence 
being  the  same,  and  the  court  to  find  simply  that  the  sale  and 
delivery  were  made  at  a  stated  price,  and  to  ttop  there,  with  a 
conclusion  of  law  in  favor  of  the  plaintiff.    The  decision  would 

89  Speet  V.  Gregg,  51  Cal.  202. 

90  Brummagin  v.  Bradshaw,  39  Cal.  24,  35.  See  Beed  v.  Bemal, 
40  CaL  630,  also  holding  that  this  rule  holds  good  in  the  absence 
of  conflict  in  the  evidence. 

New  Trial,  Vol.   1-28 
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be  against  law  because  the  material  issue  of  payment  was 
not  passed  upon  but  the  decision  in  so  far  as  it  may 
be  called  such,  is  supported  by  the  evidence,  upon  inspec- 
tion of  all  the  evidence,  however,  it  is  apparent  that  the 
court  made  its  finding  upon  only  part  if  the  evidence,  also 
that,  in  view  of  the  issues  and  all  the  evidence,  the  decision 
thould  have  been  diflferent.  Nevertheless,  a  motion  for  new 
trial  cannot  be  here  based  upon  the  insufficiency  of  evidence 
because  the  evidence  of  the  payment  supports  a  proposition 
which,  though  proper  for  a  finding,  yet,  upon  which  there  is 
in  fact  no  finding,  and  a  motion  on  that  ground  is  premature. 
A  new  trial  will  never  be  granted  for  insufficiency  of  evidence 
unless  there  be  a  finding,  verdict,  or  other  decision  upon  the  fact 
to  prove  which  it  is  claimed  the  evidence  is  insufficient,*^ 
Taking  the  foregoing  issue  and  making  a  slight  change,  let  it 
be  supposed  that  A  gives  testimony  denying  B's  testimony  of 
payment,  and  other  evidence  be  introduced  on  both  sides. 
Here  then  is  a  substantial  conflict  warranting  the  jury  in  finding 
either  way.  Here  it  is  impossible  to  conceive  of  a  verdict 
against  law,  if  limited  to  the  issue  of  payment,  that  is  against 
instructions.  Still,  if  the  court  is  of  the  opinion  that  the  evi- 
dence preponderate  against  the  verdict,  it  may  set  aside  the 
verdict  and  grant  a  new  trial,  and  of  course  a  motion  may  be 
made  on  the  ground  of  insufficiency  of  the  evidence.  The  court 
would  have  the  same  discretionary  power  if  after  considering 
a  motion  for  new  trial  it  were  not  satisfied  with  findings  made 
by  the  court,  based  on  such  conflicting  evidence. 

§  263.    Failure  to  find  on  material  issues. 

In  cases  of  trial  by  the  court  of  issues  of  fact,  without  a 
jury,  there  are  no  instructions.  The  term  ^^against  law,**  has 
been  often  declared  applicable  to  cases  where  the  court  either 
has  declared  its  conclusion  of  law  without  any  findings  what- 
ever, and  without  a  waiver  of  findings,  or  having  undertaken 
to  make  findings,  has  failed  to  find  upon  one  or  more  material 

•1  Martin  v.  Matfield,  49  CaL  41,  45,  the  court  saying:  "The 
fourth  ground  is  that  there  is  no  evidence  that  the  defendant,  Alice 
Matfieldy  was  not  a  beneficiary  of  the  money  for  which  said  note 
and  mortgage  were  given.  The  answer  to  this  point  is  that  the  find- 
ing does  not  state  that  fact;  and  therefore,  it  cannot  be  said  that 
the  finding  of  that  fact  is  not  sustained  by  the  evidence." 
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Ksnes  or  questions  of  fact.®*  And  a  new  trial  should  be 
granted  where  it  is  uncertain  what  the  court  has  in  fact  found. 
Accordingly,  where  the  findings  were  not  sufl5ciently  certain 
to  show  whether  an  action  for  claim  and  delivery  was  decided 
upon  the  theory  that  plaintiff  was  not  the  owner  of  the  prop- 
erty in  any  sense,  or  upon  the  theory  that  a  sale  of  the  property 
to  the  plaintiff  was  void  as  against  creditors  for  want  of  deliv- 
ery and  an  immediate  and  continued  change  of  possession,  it 
was  held  a  new  trial  should  be  granted.®®    It  was,  in  effect, 

t2  Knight  V.  Boche,  56  Cal.  17;  Brown  v.  Burbank,  59  Cal.  535; 
8oto  v.  Irvine,  60  Cal.  436;  Cummings  v.  Conlan,  66  Cal.  414,  5  Pac. 
796,  903;  Spotts  v.  Hanley,  85  Cal.  168,  24  Pac.  738;  Langan  v. 
Langan,  89  Cal.  195,  26  Pac.  764;  Nuttall  v.  Love  joy,  90  Cal.  168, 
27  Pac.  69;  Brison  v.  Brison,  90  Cal.  328,  27  Pac.  186;  Adams  t. 
Helling,  107  Cal.  301,  40  Pac.  422;  Haight  v.  Tryon,  112  Cal.  6,  44 
Pac.  318;  Benjamin  v.  Levy,  39  Minn.  11,  38  N.  W.  702.  It  seems 
that  in  Indiana  a  failure  to  find  upon  a  material  issue  is  regarded  as 
equivalent  to  an  implied  finding  that  the  fact  alleged  and  denied 
is  not  proven  and  that  the  motion  should  be  on  the  ground  that  the 
decision  is  against  the  evidence.  See  Gray  v.  Taylor,  2  Ind.  App. 
155,  28  N.  E.  220.  '^  Whatever  else  may  be  meant  by  the  expression 
'decision  against  law,'  we  think  there  is  no  doubt  that  it  includes 
a  ease  where  the  decision  is  based  upon  findings  which  do  not  de- 
termine all  of  the  material  issues  of  fact  raised  by  the  pleading": 
Knight  V.  Boche,  56  Cal.  18.  In  such  case  a  re-examination  of  the 
facts  of  tHe  case  becomes  necessary  in  order  that  the  issues  of  fact 
may  be  determined:  Knight  v.  Boche,  56  Cal.  17;  Soto  v.  Irvine,  60 
CaL  438.  That  court  may  make  additional  findings  before  entry 
of  judgment,  and  thus  obviate  a  new  trial.  See  Hayes  v.  Wetherbee, 
60  Cal.  396,  399;  Pratalongo  v.  Larco,  47  Cal.  378;  Ogbum  v.  Connor, 
46  Cal.  346,  13  Am.  Eep.  213;  Bosquett  v.  Crane,  51  CaL  505.  "While 
it  is  true  that  the  court  cannot  change  its  findings  after  the  entry 
of  judgment  without  granting  a  new  trial,  and  doing  it  upon  new 
trial,  it  does  not  follow  that  it  may  not  make  such  modification  a 
correction  of  its  findings  before  judgment  as  shall  make  them  con- 
form to  the  truth  and  cover  the  issues  in  the  cause":  Smith  v. 
Taylor,  82  Cal.  533,  544,  23  Pac.  217. 

98  Banning  v.  Marleau,  101  Cal.  238,  35  Pac.  772;  Nuttall  v. 
Lovejoy,  90  Cal.  163,  167,  27  Pac.  69.  In  the  second  of  these  cases 
the  court  said:  ''It  is  claimed  that  the  plaintiff  was  not  entitled 
to  a  new  trial,  on  the  ground  that  the  decipion  is  'against  law,' 
snd  in  support  of  his  contention  appellant  Hall  cites  cases  holding 
that  a  new  trial  cannot  be  granted  upon  the  ground  that  the  con- 
clQsions  of  law  are  not  supported  by  the  findings  of  fact.  This  may 
be  conceded.     The  question  here  is,   not  whether   the   court  below 


i  253  NEW   TRIAL- SUBSTANTIVE   ELEMENTS.  43b 

held  in  Hathaway  v.  Byan^^  that  the  remedy  for  a  failure  to 
find  a  material  fact  was  ground  for  exception  and  direct  appeal, 
and  that  it  was  only  where  the  court  found  upon  a  material 
fact  contrary  to  or  without  sufficient  evidence  that  a  new  trial 
was  proper.  But  in  view  of  numerous  decisions  recognizing 
the  principle  as  above  stated^  this  case  cannot  be  considered  as 
acceptable  authority*  And  lest  perchance  some  exceedingly 
credulous  attorney  or  young  law  student  should  be  misled  by 
it,  it  is  entirely  proper  to  give  warning  against  an  expression 
used  in  an  opinion  by  Commissioner  Chipman,  adopted  by  the 
court,  in  Churchill  v.  Floumoy,®*  in  these  words :  "The  failure 
to  pass  upon  a  material  issue  is  no  ground  for  granting  a  new 
trial. '^  Where  findings  upon  a  material  issue  are  contradio- 
tory,  the  effect  is  the  same  as  if  there  were  an  entire  failure  to 
find  upon  such  issue,  and  a  new  trial  should  be  granted  on  the 
groimd  that  the  decision  is  against  law.®* 

In  some  of  the  cases  it  has  been  stated,  and  in  others  it 
has  been  assumed,  that  findings  outside  the  issues  constitute 
a  decision  against  law.®^  But  unless,  in  addition  to  such  find- 
erred  in  its  eonclTisions  of  law  but  whether  the  findings  fail  to  dis- 
pose of  some  material  issue.  As  between  the  plaintiif  and  defend- 
ant Hall,  the  question  as  to  the  character  of  the  land— whether  it 
was  suitable  or  unsuitable  for  cultivation— was  a  material  issue. 
That  issue  has  been  disposed  of,  because  the  findings  are  so  incon- 
sistent and  contradictory  that  it  is  impossible  to  teU  therefrom 
whether  the  land  is  or  is  not  suitable  for  cultivation.  When  the 
findings  do  not  determine  all  the  issues  raised  bj  the  pleadings  with 
respect  to-  which  evidence  was  introduced,  the  decision  is  against 
law,  and  a  new  trial  maj  be  granted  on  that  ground." 

04  35  Cal.  187.  This  case  was  cited  and  followed  in  Welland  v. 
Williams,  21  Nev.  230,  234,  29  Pac.  403. 

•5  127  Cal.  355,  361,  69  Pac.  791.  In  view  of  the  fact  that  the 
above  quotation  is  not  supported  by  the  authority  cited,  and  that  the 
contrary  is,  and  has  for  centuries  been  held  to  be  the  law,  in  all 
jurisdictions,  it  is  not  necessary  to  discuss  the  matter  seriously.  In 
one  of  the  cases  cited  by  the  commissioner  (Brison  v.  Brison,  90 
Cal.  323,  328,  27  Pac.  186),  while  the  court  held  the  case  of  Knight 
V.  Roche,  56  Cal.  15,  inapplicable,  yet  gave  sanction  to  its  doctrine 
in  all  cases  where  a  material  and  essential  issue  was  not  passed  upon. 

96  Langan  v.  Langan,  89  Cal.  186,  195,  26  Pac  674;  Nuttall  v. 
Lovejoy,  90  Cal.  163,  167,  27  Pac.  69. 

07  See  Marshall  v.  Golden  Fleece  Min.  Co.,  16  Nev.  156,  173,  In 
this  case  the  court  contrary  to  the  sound  doctrine  of  the  other  cases 
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ings,  there  is  also  a  failure  to  find  on  disputed  facts  which  are 
material,  it  is  clear  that  the  case  does  not  come  within  the 
role  above  stated.  Findings  outside  the  issues  need  not  be  con- 
sidered for  any  purpose  whatever. 

Where  all  the  material  facts  are  admitted  by  the  pleadings, 
snch  admissions  being  equivalent  to  findings,  but  nevertheless, 
the  court  makes  findings  contradictory  to  such  admitted  facts, 
and  enters  judgment  in  conformity  with  such  findings,  the 
remedy  for  such  erroneous  judgment  is  by  appeal.  Such  judg- 
ment will  be  treated  as  an  erroneous  judgment  unsupported 
by  what  stands  for  the  real  and  correct  findings,  namely,  the 
admitted  allegations,  which  need  not  be  expressly  found  by 
the  court    In  Matter  of  Doyle,^®  the  court  said:  ''When  a 

eited  hereiiu  said:  ''From  the  foregoing,  as  well  as  upon  reason,  we 
eoaelnde  that,  if  the  decision  or  finding  of  a  court  or  referee  is 
igainst  law,  a  new  trial  is  the  proper  remedy,  and  that  the  decision 
is  against  law  if  it  is  contrary  to,  or  inconsistent  with,  the  case 
made  and  embraced  within  the  issue."  In  Shepard  v.  McNeil,  38 
Cal  74,  when  a  new  trial  was  granted  ' '  on  the  ground  that  the  plain- 
tiff has  entered  a  personal  judgment  against  defendant,"  the  court 
said:  ''Besides,  it  is  no  ground  for  a  new  trial  of  the  issues  of  fact, 
tliat  the  judgment  is  broader  than  the  facts  alleged  and  found  would 
justify.  Such  an  error  in  no  way  affected  the  findings.  The  error 
oeenrred  in  entering  the  judgment  subsequent  to  the  findings.  It 
did  not  occur  in  the  course  of  the  trial,  but  afterward  and  it  is, 
therefore,  not  one  of  the  grounds  fo^  a  new  trial.  There  is  no  com- 
plaint that  the  findings  were  incorrect  in  this  particular.  The  point 
is  not  specified  in  the  statement  as  a  ground  for  new  trial.  If 
there  was  any  error  in  entering  the  judgment,  the  defendants  have 
their  remedy  by  appeal  from  the  judgment  itself  on  the  judgment- 
roll.  The  order  granting  a  new  trial  on  the  ground  stated  is  er- 
roneous." 

»8  73  Cal.  564,  570,  15  Pac.  125.  To  same  effect,  Ortega  v.  Cordero, 
88  CaL  221,  228,  26  Pac.  80;  Nuttal  v.  Love  joy,  90  Cal.  163,  167, 
27  Pac  69.  In  Ortega  v.  Cordero,  supra,  it  was  insisted  that,  al- 
though a  finding  be  contradictory  to  an  admission  in  the  pleadings, 
vet  it  must  be  assumed  that  it  was  based  upon  evidence.  A  similar 
ease  was  that  of  Burnett  v.  Stearns,  33  CaL  460,  where  it  was  said: 
^'The  findings  should  be  confined  to  the  facts  in  issue.  The  province 
of  the  court  in  respect  to  facts  is  to  determine,  but  not  raise,  is- 
mies.  It  is  insisted,  on  the  other  side,  that  it  will  be  presumed  the 
court  found  the  fact  in  question  from  competent  evidence.  The 
answer  is,  it  would  not  be  presumed  that  evidence  was  introduced 
to  contradict   the  admission   of  record."    This  case  is  affirmed  in 
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trial  is  had  by  the  court  without  a  jury,  a  fact  admitted  by 
the  pleadings  should  be  treated  as  'found/  It  has  been  re- 
peatedly held  that  the  court  need  not  expressly  find  a  fact 
averred  in  the  pleading  of  one  party  and  not  denied  by  the 
other.  If  the  court  does  find  adversely  to  the  admission,  such 
findings  should  be  disregarded  in  determining  the  question 
whether  the  proper  conclusion  of  law  was  drawn  from  the  facts 
found  and  admitted  by  the  pleadings.  The  mere  finding  by 
the  court  against  an  averment  not  denied  does  not  create  an 
issue  which  a  party  has  a  right  to  have  tried.  Here  the  ap- 
pellant asked  for  a  second  trial  of  a  suppositive  issue,  on  the 
ground  that  there  was  no  issue  which  the  court  had  right  or 
power  to  try  the  first  time.  Where  all  the  material  issues  made 
b}  the  pleadings  are  determined  by  the  findings,  and  the  find- 
ings are  not  attacked  as  unsustained  by  the  evidence,  a  party 
cannot  demand  a  new  trial  upon  the  ground  the  court  er- 
roneously applied  the  law  to  the  facts,  or  drew  the  wrong  con- 
clusion of  law,  from  the  facts  foimd.  The  remedy  in  such 
case  is  by  appeal.  The  code  does  not  contemplate  or  provide 
for  a  new  trial  or  *re-examination'  of  issues  of  fact,  the  find- 
ings upon  which  are  indisputably  correct The  rule  must 

be  the  same  where,  as  the  appellant  claims  is  the  case  here, 
the  material  allegations  in  the  pleading  of  one  party  are  not 
denied  by  the  other.  lu  such  case  the  facts  alleged  must  be  as- 
sumed to  exist.  Any  finding  adverse  to  the  admitted  facts 
drops  from  the  record,  and  any  legal  conclusion  which  is  not 
upheld  by  the  admitted  facts  is  erroneous." 

§  254.    Verdicts  against  law. 

With  reference  to  failure  to  find  upon  material  issues  sub- 
mitted to  them,  the  same  rule  is  usually  applied  to  decisions 

Gregory  v.  Nelson,  41  Cal.  279,  where  among  other  thingji  it  is  said: 
**Thi8  court  cannot  presume  that  the  trial  court  required  or  per- 
mitted evidence  to  be  introduced  on  the  trial  for  the  purpose  of 
establishing  or  rebutting  allegations  of  the  complaint  not  denied  by 
the  answer;  nor  can  it  be  presumed  that  any  evidence  was  received  by 
the  trial  court,  except  such  as  was  pertinent  to  the  issues  made  or 
t*>ndered  by  the  pleadings,  and  evidence  lending  to  rebut  such  legiti- 
mate evidence."  To  the  same  effect  are  the  following  cases:  Hicks 
V.  Murray,  43  Cal.  513;  Bradley  v.  Cronise,  46  Cal.  287;  Estate  of 
McKinley,  49  Cal.  152;  McDonald  v.  Homestead  Assn.,  51  Cal.  210; 
Sill  V.  Den,  54  Cal.  20;  Tracey  v.  Craig,  55  Cal.  91;  Silvey  v.  Neary, 
59  Cal.  97;  Campe  v.  Lassen,  67  Cal.  139,  7  Pac.  430. 
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by  juries  (verdicts)  as  where  the  ease  is  tried  by  the  court  with- 
out a  jury.  It  is  the  duty  of  the  court,  however,  to  have  de- 
fective or  incomplete  verdicts  corrected  or  completed  under  its 
direction,  and  even  where  that  is  not  done,  it,  in  strict  legal 
sense,  amounts  to  a  mistrial,  necessitating  a  retrial  as  of  course. 
But  in  practice  such  verdicts  are  often  treated  as  verdicts 
against  law  and  proper  subjects  for  motion  for  new  trial  on 
that  ground.  Thus,  where  it  was  impossible  to  ascertain  from 
the  verdict,  considered  in  connection  with  the  instructions, 
whether  the  jury  found  that  the  defendant  was  present  actively 
participating  in  the  act  constituting  the  crime  or  found  that 
he  was  guilty  as  an  aider  and  abettor,  not  being  present,  and 
the  evidence  was  insufficient  to  sustain  a  conviction  on  the  lat- 
ter theory,  a  new  trial  was  directed.^®  And  on  the  same  prin- 
ciple, where,  upon  an  information  charging  assault  with  in- 
tent to  commit  murder,  the  jury  returned  a  verdict  of  guilty 
of  assault  with  a  deadly  weapon,  this  was  held  to  constitute 
a  failure  to  pass  upon  the  issue  submitted  to  them,  that  it  was 
e  verdict  against  law,  entitling  the  defendant  to  a  new  trial. 
But  a  more  serious  consequence  resulted  to  the  prosecution  than 
the  mere  order  for  a  new  trial.  The  trial  court  should  have 
refused  to  receive  the  verdict  and  have  directed  the  jury  to  re- 
tire and  further  consider  with  a  view  to  returning  a  verdict 
upon  the  issue  actually  submitted  to  them.  Having  failed  to 
do  so,  and  having  discharged  them  without  the  consent  of  the 
defendant,  it  was  held  upon  a  second  appeal  that  his  plea  of 
once  in  jeopardy,  set  up  on  another  trial,  should  have  been 
sustained,  and  his  discharge  by  the  lower  court  was  ordered.*^ 
An  excellent  illustration  of  the  rule  as  applied  to  decisions  by 
juries  was  furnished  in  a  Minnesota  case,^^^  where  in  an  action 
to  recover  a  balance  on  a  contract  for  the  construction  of  an  elec- 
tric plant  in  defendant  village,  the  main  issue  was  over  a 
counterclaim  based  on  a  time  clause  in  the  contract.  The  court 
submitted  for  answer  several  questions  in  reference  to  this  is- 
sue. The  jury  returned  a  general  verdict  for  plaintiffs,  but 
could  not  agree  as  to  the  special  questions,  and  failed  to  an- 

••  People  V.  Sehoeddey  1*29  Cal.  373,  376,  58  Pac.  859. 

100  People  ▼.  Arnett,  126  Cal.  580,  59  Pac.  204;  S.  C,  129  Cal.  306, 
61  Pac.  930. 

101  Elliott  ▼.  ViUage  of  GracevUle,  76  Minn.  430,  79  N.  W.  603. 
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8wer  any  of  them.  It  was  held  that  it  was  proper  to  grant  a 
new  trial  on  the  ground  that,  without  agreeing  as  to  the  special 
questions,  the  jury  could  not  return  a  general  verdict  in  plain- 
tiffs' favor.  And  where  plaintiff,  in  trover,  elected  to  take  an 
alternative  verdict  for  the  property  sued  for,  or  its  value,  as 
provided  by  statute,  and  the  court  instructed  the  jury  to  render 
an  alternative  verdict,  and  the  jury  having  rendered  a  verdict 
simply  for  the  property,  it  was  held  a  new  trial  should  be 
granted. ^^  So,  where  the  special  questions  submitted  to  the 
jury  were  evasively  and  unfairly  answered^  and  some  of  the 
findings  made  thereon  were  unsupported  by  the  testimony,  if 
was  held  a  new  trial  should  be  ordered,^^  and  the  same  con* 
elusion  was  reached  where  special  findings  by  the  jury  were  in 
substantial  confiict  with  each  other  on  vital  questions  in  the 
case.^^  And  where  there  is  a  party  plaintiff  or  defendant  in 
whose  favor  or  against  whom  judgment  may  be  entered,  re- 
gardless of  the  rights  of  those  with  whom  he  is  joined,  the 
verdict  should  expressly  declare  in  favor  of  or  against  such 
party.  The  verdict  in  such  case  is  not  simply  informal  or  de- 
fective in  matters  that  the  plaintiff  is  bound  to  have  corrected 
at  the  trial  or  deemed  to  have  waived  the  defect  ^^    A  verdict 

IM  St.  Louis  etc.  By.  ▼.  Clark,  48  Kan.  321,  329,  29  Pae.  812. 
108  Bradley  v.  Burkett,  82  Ga.  255,  11  S.  £.  492. 

104  State  V.  White  Oak  Biver  Corp,  111  N.  C.  661,  16  8.  E.  331; 
Chicago  etc  By.  Co.  v.  WilGams,  59  Kan.  700,  54  Pac.  1047;  Bank 
of  Topeka  v.  Miller,  59  Kan.  743,  54  Pac  1070;  Kansas  City  v. 
Brady,  53  Kan.  312,  36  Pac.  726.  Mere  technical  conflict  between 
special  findings  of  no  consequence  where  taken  together  they  sop- 
port  the  general  verdict;  Anthony  ▼.  Atwood,  10  Kan.  App.  578, 
62  Pac  720,  where  the  general  verdict  was  in  plaintiff '•  favor,  and 
the  special  findings  made  by  the  jury  were  supported  by  the  evidence 
and  were  Inconsistent  with  each  other,  or  consistent  with  each  other 
and  inconsistent  with  the  general  finding,  but  not  destructive,  of 
plaintiff's  right  of  recovery,  it  was  held  a  new  trial  should  be  or- 
dered, and  not  judgment  entered  for  defendant:  Anderson  v.  Pierce, 
62  Kan.  756,  64  Pac  633.  Plaintiff  alleged  title  to  two  entire  tracts 
and  proved  title  to  one-seventh  only,  of  one  and  the  first  issue 
submitted  to  the  jury  was,  ''Is  plaintiff  the  owner  of  the  land  de- 
scribed in  the  complaint  f"  and  the  answer  returned  was  ''Tes. 
One-seventh  of  the  sandy  bottom  tract— 160  acres/'  it  was  held 
that  the  finding  being  contradictory  a  new  trial  should  be  granted: 
Allen  V.  Sallinger,  105  N.  C.  333,  10  S.  E.  1020. 

105  Bankin  v.  Central  Pac.  B.  B.  Co.,  73  Cal.  93,  15  Pac.  57.    See, 
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contrary  to  an  instruction  of  the  court  upon  a  point  of  law  is 
a  verdict  against  law.*®*    Nor  do  the  courts  discriminate  here- 
in between  erroneous  and  correct  instructions.*®^    In  Trenor  v. 
Central  Pac.  B.  B.  Co.,*®®  the  court  said:  'TEt  is  settled  here 
that  when  an  instruction,  even  incorrect  in  point  of  law,  is 
given  by  the  trial  court,  it  is  the  duty  of  the  jury,  in  their  de- 
liberations, to  observe  it,  and  if  they  disregard  it,  there  must 
be  a  new  trial.**    In  Murray  v.  Heinze,*®®  after  citing  and  dis- 
cossing  authorities^  the  court  said:  '^This  is  the  first  time  it 
has  been  seriously  contended  in  this  court  that  the  jury  have 
the  right  to  determine  the  law  in  an  ordinary  suit  at  l^w,  and 
to  absolutely  disregard  the  instructions  of  the  court,  on  the 
groimd  that,  in  the  opinion  of  the  jury,  the  instructions  of 
the  court  are  erroneous.    If  the  contention  of  the  appellant  is 
to  be  upheld,  what  may  we  not  anticipate  as  the  result  in  the 
administration  of  the  law  in  this  state?    If  the  jury  may  right- 
fully inyade  the  province  of  the  court,  why  may  not  the  court 
retaliate  by  invading  the  province  of  the  jury,  and  determining 
questions  of  fact?    As  counsel  for  the  respondent  suggest,  if 
the  contention  of  appellant  is  correct^  then,  logically,  there  is 
an  appeal  in  all  cases  upon  questions  of  law  from  the  trial 
court  to  the  jury.    And,  as  counsel  for  respondent  further  sug* 

also,  Jenkins  v.  ParkhiU,  25  Ind.  473;  Settle  v.  Allison,  8  Ga.  208, 
52  Am.  Bee.  893. 

104  Emerson  ▼.  Santa  Clara  County,  40  Cal.  543,  545;  Declez  v. 
8aYe,  71  CaL  552,  12  Pae.  722;  Aguirre  v.  Alexander,  58  Cal.  21,  30; 
Sweeney  v.  Central  Pae.  B.  B.  Co.,  57  Cal.  15;  Helbing  v.  Svea  Ins. 
Co.,  54  Cal.  159,  35  Am.  Bep.  72,  n.;  Loveland  v.  Gardner,  79  CaL  321, 
21  Pae.  766;  Marriner  t.  Dennison,  91  Cal.  555,  27  Pae.  927,  1091; 
Beaaeley  t.  San  Jose  Fruit  Packing  Co.,  92  Cal.  391,  28  Pae.  485; 
Mattingly  y.Pennie,  105  Cal.  517,  45  Am.  St.  Bep.  87,  39  Pac.  200; 
Gier  ▼.  Los  Angeles  etc.  Electric  Bj.  Co.,  108  Cal.  129,  41  Pae.  22; 
Korraj  ▼.  Heinze,  17  Mont.  353,  364,  42  Pac.  1057,  43  Pac.  714;  Hoff- 
man ▼.  Bosch,  18  Nev.  360, 4  Pac.  703;  Brew  v.  Watertown  Ins.  Co.,  6  S. 
Dak.  339,  61  N.  W.  34;  Pepperell  v.  City  Park  Transit  Co.,  15  Wash. 
181,  45  Pac.  743,  46  Pac.  407.  ' 

107  Emerson  v.  Santa  Clara  Co.,  40  Cal.  543,  545;  Aguirre  t. 
Alexander,  58  CaL  21,  30;  Trenor  v.  Central  Pac.  B.  B.  Co.,  50 
CaL  222,  233;  Murray  v.  Heinze,  17  Mont.  353,  364,  42  Pac.  1057,  43 
Pac.  714. 

105  50  CaL  222,  233. 

309  17  Mont.  353,  364,  365,  42  Pac.  1057,  43  Pac.  714. 
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gest  in  their  argument^  if  the  jury  may  determine  the  law 
an  attorney  arguing  a  case  may  say  to  the  jury:  ^The  court 
will  charge  you  that  the  law  is  so  and  so^  but  I  say  to  you  the 
court  is  wrong.    You,  the  jury,  are  the  judges  of  the  law,  and 
may  determine  it  for  yourselves/    Would  any  court  permit 
such  an  argument  to  a  jury?    Certainly  not.    But  if  the  jury 
are  the  judges  of  the  law,  why  should  a  court  prohibit  such 
an  argument  to  them?    If  a  juror  should  state  upon  his  voir 
dire  that  he  would  not  be  governed  by  the  law  as  declared  by 
the  court  if  he  thought  the  instructions  erroneous,  nobody  would 
doubt  that  he  would  not  be  permitted  to  sit  in  the  case.    Yet^ 
if  he  has  the  right  as  a  juror  to  determine  the  law,  we  do  not 
see  why  he  should  not  be  challenged  for  asserting  that  right. 
If  the  contention  of  appellant  is  correct,  the  time  of  this  court 
in  hearing  future    appeals   will   be    devoted    to   determining 
whether  the  court  or  the  jury  were  right  in  their  views  of  the 
law  in  the  trial  of  the  cause  in  the  lower  court    Authoritv  or 
no  authority,  we  cannot  give  our  sanction  to  a  practice  that 
would  lead  to  such  results.     Such  a  course  would  ultimately 
result  in  overturning  our  system  of  keeping  separate  and  dis- 
tinct the  powers  and  duties  of  courts  and  juries,  confining  each 
to  its  own  proper  province,  in  the  degradation  of  the  courts, 
and  confusion  and  chaos  in  the  administration    of  the    law. 
&uch  calamities  are  much  more  to  be  deplored  than  the  incon- 
venience and  costs  of  a  new  trial  in  cases  where  juries  usurp 
the  powers  of  the  court,  which  seem  to  exercise  the  counsel  for 
the  appellant  in  this  case.^^    It  will  be  observed  that  this  argu- 
ment proceeds  exclusively  ab  inconvenienta.    No  stronger  ar- 
gument than  the  foregoing  hap  ever  been  advanced  in  favor  of 
the  doctrine.    It  is  little  wonder  that  its  assertion  and  support 
in  decisions  has  been  strenuously  opposed  in  dissenting  opin- 
ions.    The  supreme  court  of  Missouri  has  refused  to  adopt 
liM^    Crockett,  J.,  in  the  Emerson  v.  Santa  Clara  Goiunty 

110  Bartley  v.  Metropolitan  By.  Co.,  148  Mo.  124,  49  S.  W.  840; 
HomutTi  V.  Metropolitan  St.  By.  Co.,  129  Mo.  629,  31  S.  W.  903.  A 
verdict  pursuant  to  an  improper  instruction  is  not  a  verdict  **  con- 
trary to  law  ("contrary  to,"  or  "unsupported  by"  the  evidence  ex- 
plainied):  Swartout  v.  Willingham,  26  N.  Y.  Supp.  769,  81  Abb.  N. 
C.  66.  In  Edwards  v.  Wagner,  121  Cal.  376,  53  Pac.  821;  Garoutte, 
J.,  concurred  in  these  words:  "I  add  my  special  concurrence  to  the 
views  of  Mr.  Justice  Harrison,  expressed  in  the  foregoing  opinion 
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case  in  a  dissenting  opinion  said:  '^A  majority  of  the  court 
holds  that  the  verdict  should  be  set  aside^  and  a  new  trial 
awarded,  because  the  verdict  should  be  contrary  to  the  instruc- 
tion of  the  court,  even  though  it  be  conceded  that  the  instruc- 
tion be  erroneous,  and  the  verdict  was  in  all  other  respects 
proper;  and  that,  too,  notwithstanding  the  court  below  was  sat- 
iijfied  with  the  verdict,  and  refused  to  disturb  it.  I  dissent 
fiom  this  conclusion.  I  concede,  to  the  fullest  extent,  that  it 
is  the  duty  of  the  jury,  to  take  the  law  from  the  court,  and  if 
they  violate  that  duty,  and  find  a  verdict  contrary  to  an  in- 
struction, it  should  be  set  aside,  unless  it  clearly  appears,  that 
the  verdict  was  in  other  respects  proper  and  that  the  losing 
party  has  suffered  no  injury  by  reason  of  a  disregard  by  the 
jnry  of  the  instruction  of  the  court.  Perhaps  the  injury  would 
be  presumed,  unless  the  contrary  clearly  appeared.  But  when 
it  is  apparent,  as  in  this  case,  that  the  instruction  was  erron- 
eons,  and  ought  not  to  have  been  given,  and  that  the  verdict 
was  in  other  respects  proper,  and  that  the  party  has  suffered 
no  injury,  and  particularly,  when  the  court  which  tried  the 
cause  is  satisfied  with  the  verdict,  I  can  perceive  no  valid  rea- 
son, why  this  court  should  set  aside  the  verdict,  and  remand 
the  cause,  in  order  that  the  district  court  may  go  through  the 
form  of  another  trial,  to  result  in  similar  verdict  and  judgment, 
li  is  the  province  of  the  appellate  court  to  correct  such  errors 
as  resulted  or  may  have  resulted  in  an  injury  to  the  apT^ellant ; 
but  when  it  clearly  appears  that  no  injury  has,  or  could  have  re- 
sulted from  the  error  complained  of,  it  is  the  constant  practice 
of  this  court,  to  refuse  to  disturb  the  judgment.'*  Still  the 
prevailing  view,  where  accepted,  as  it  is  in  a  majority  of  states, 
is  now  too  firmly  established  to  be  shaken  by  criticism.*^ 

for  the  reason  that  I  have  never  considered  as  sound  law  the  doc- 
trine laid  down  in  Emerson  v.  Santa  Clara  County,  40  Cal.  543." 

Ill  For  additional  authorities  in  favor  of  granting  new  trial  in 
wch  eases,  see  Crane  v.  Chicago  etc.  By.  Co.,  74  Iowa,  330,  7  Am. 
8t.  Bep.  479,  37  N.  W.  397;  Distad  v.  Shanklin,  11  8.  Dak.  1,  75  N. 
^.  205;  Standiford  v.  Green,  54  Neb.  10,  74  N.  W.  263;  Lehr  v. 
Brodbeck,  192  Pa.  St.  535,  73  Am.  St.  Rep.  828,  43  Atl.  1006.  In 
aD  action  for  the  contract  price  of  a  heating  apparatus  defendant 
alleged  that  plaintiffs  had  misrepresented  its  merits  and  capabil- 
ities, and  prayed  for  a  recovery  of  advances  made  to  plaintiff  on 
the  apparatus.     The  judge  charged  that,  if  plaintiff  had  made  the 


f  254  NEW   TRIAL— SUBSTANTIVE   ELEMENTa  444 

But  the  rule  does  not  apply  where  there  is  a  substantial  con- 
flict of  evidence  upon  the  point  to  which  the  instruction  which 
is  alleged  to  be  disregarded  applies.  In  other  words,  a  verdict 
cannot  be  said  to  be  against  law,  as  contrary  to  the  instructions 
of  the  court,  because  inconsistent  with  the  facts  as  maintained 
by  one  party,  if  the  jury  might,  upon  the  evidence,  have  de- 
cided the  question  of  fact  contrary  to  such  party  and  consis* 
tently  with  the  instructions.*** 

misrepresentaticns  alleged  by  defendant,  defendant  was  entitled  to  re- 
cover for  hie  advances;  bnt  that  if  no  such  misrepresentations  were 
made,  the  jury  should  return  a  verdict  for  plaintiil  for  the  contract 
price.  It  was  held,  the  jury  having  returned  a  verdict  against  plain- 
tiff, without  allowing  defendant  for  his  advances,  the  trial  judge 
properly  granted  a  new  trial:  Smith  (H.  B.)  Co.  v.  Chapin  (Oity 
Court),  13  N.  Y.  Supp.  799.  In  Edwards  y.  Wagner,  121  CaL  376, 
53  Pac.  821,  the  verdict  being  in  violation  of  an  instruction  which 
was  held  erroneous,  it  was  held  that  there  should  be  no  reversal, 
because  ''the  jury  would  not  have  been  justified  (according  to  the 
opinion  of  the  writer  of  the  opinion)  in  rendering  a  verdict  except 
in  favor  of  the  defendant."  "The  legal  proposition  invoked  in  sap- 
port  of  this  view  is  that:  ''A  judgment  will  not  be  reversed  or  a  new 
trial  granted  for  mere  error,  when  it  clearly  appears  that  the  ap- 
pellant has  sustained  no  injury  therefrom,"  citing  Hughes  v.  Wheeler, 
76  Cal.  230,  18  Pac.  386.  The  proposed  support  is  sound  law,  but  not 
applicable  to  the  reason  assigned  for  affirmance.  The  judgment  of 
affirmance  was  fullj  warranted  for  reasons  overlooked  by  the  learned 
associate  Justice,  writing  the  opinion. 

112  Northern  By.  Co.  v.  Jordon,  87  Cal.  23,  25  Pac  273.  A  verdict 
which  is  more  favorable  to  defendant  than  is  warranted  by  the 
evidence  and  instructions,  but  which  is  within  the  province  of  the 
jury  to  find  is  not  fl^  any  sense  contrary  to  law;  People  v.  Jama- 
riUo,  57  CaL  111. 
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CHAPTER  14. 
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i  255.  IHsqualification  of  jurors  available  in  two  forms. 

i  256.  Latitude  of  voir  dire  examination. 

f  257.  Statutory  exceptions  where  challenge  for  actual  bias. 

(  258.  Grounds  of  objection  to  juror  must  be  specifically  stated. 

$  250.  Error  in  ruling  upon  evidence  upon  voir  dire  examination. 

f  260.  Proper  practice  in  civil  cases  under  the  codes. 

i  261.  Error  in  ruling  on  objectiona  to  panel. 

{  262.  Duty  to  exhaust  peremptory  challenges. 

i  263.    Bight  of  party  to  full  panel  before  exercising  right  of  chal- 
lei^ge. 

§  255.    Disqualification  of  juron  available  in  two  forms. 

It  has  been  elsewhere  shown  that  for  concealed  disqualifica- 
tion a  party  may,  in  some  jurisdictions,  move  under  the  head 
of  irregularity  of  the  jury.  It  was  further  shown,  however, 
that  views  greatly  diverge  on  the  subject,  and  that  in  a  majority 
of  the  states  concealed  disqualification  constitutes  no  ground  for 
new  trial.*  But  the  voir  dire  examination  may  disclose  such 
facts  as,  in  the  opinion  of  the  party,  constitutes  disqualification, 
and  the  court  may  entertain  a  difEerent  opinion  and  overrule 
the  challenge.  If  herein  the  court  errs,  an  exception  having 
been  preserved,  the  party  may  obtain  a  new  trial  or  a  rever- 
sal as  for  error  in  law  during  the  trial. 

In  People  v.  Wong  Ark,*  Justice  Garoutte,  in  a  concurring 
opinion  said :  *The  decision  of  the  court  upon  the  challenge  of 
a  jnror  for  actual  bias  in  many  instances  is  a  decision  of  a 
matter  of  law,  and  in  all  such  cases  there  is  an  appeal  to  this 
court  given  by  the  constitution.  If  a  juror,  upon  his  voir  dire, 
should  state  that  the  accused  was  his  enemy,  and  such  a  fact 
would  affect  his  verdict  if  taken  as  a  juror,  no  issue  of  fact 

1  See  chapters  5  and  0. 

2  96  CaL  125,  139,  30  Pac.  1115. 
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would  be  created;  no  question  of  the  court's  discretion  would 
be  involved;  but  the  decision  upon  a  challenge  for  actual  bias 
based  upon  such  conditions  would  be  a  decision  upon  a  question 
of  law.  From  the  existence  of  such  a  state  of  facts,  it  would 
follow  as  matter  of  law,  that  the  juror  was  incompetent  to  act" 

In  Holt  V.  People,®  Justice  Cooley  said:  "Here  the  juror 
was  himself  placed  upon  the  stand,  and  a  single  question  was 
put  to  him.  It  was  upon  his  reply  to  that  question  that  the 
judge's  decision  was  based.  The  facts  were  undisputed,  and 
the  question  of  their  sufficiency  as  a  cause  for  challenge  was 
purely  a  question  of  law.  The  decision  of  the  judge  upon  that 
question  is  as  fairly  presented  for  review  by  the  exception 
thereto  as  if  the  judge  had  proceeded  to  find  the  facts  in  the 
words  of  the  juror,  and  had  then  spread  upon  the  record  his 
conclusion  that  the  state  of  mind  in  the  juror  thus  found  was 
not,  as  a  matter  of  law,  a  ground  for  disqualification.'* 

Circumstances  may  constitute  error  in  a  ruling  by  which  a 
competent  juror  is  discharged;  but  such  circumstances  are  of 
rare  occurrence.  In  State  v.  Murphy,*  Chief  Justice  Dunbar, 
delivering  the  opinion  said:  "It  is  generally  contended  that  a 
different  rule  should  obtain  in  discharging  a  juror  where  his 
competency  is  called  in  question,  than  the  rule  which  should 
govern  in  retaining  him.  No  possible  harm,  at  least  no  harm 
that  rises  above  a  little  temporary  inconvenience  or  additional 
costs,  which  ought  not  to  be  seriously  considered  where  a  citi- 
zen is  on  trial  for  his  life  or  liberty,  can  be  done  by  discharging 
the  juror,  but  very  grave  harm  may  come  from  retaining  him." 
And  in  State  v.  Miller,*  the  court  said:  "We  can  hardly  see 
how  the  court  could  commit  substantial  error  by  discharging 
any  person  from  the  jury,  when  twelve  other  good,  lawful,  and 
competent  men  could  easily  be  had  to  serve  on  the  jury. 
There  is  an  immense  difference  between  discharging  a  juror, 
and  retaining  him.  To  discharge  can  seldom,  if  ever,  do  any 
harm;  while  to  retain  him,' if  his  competency  is  doubtful,  may 
do  an  immense  injury  to  one  party  or  the  other." 

The  supreme  court  of  California  gave  full  expression  on  the 
general  subject  in  Lombardi  v.  California  St.  By.  Co.,*  as  fol- 

8  13  Mich.  227. 

4  9  Wash.  204,  215,  37  Pac.  420. 

5  29  Kan.  43. 

0  124  Cal.  311,  316,  57  Pac.  66. 
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lows:  '^Does  this  examination  show  ^the  existence  of  a  state  of 
mind  in  the  juror  evincing'  a  bias  in  favor  of  the  plaintiff  ?  If 
so,  is  this  ground  of  challenge  removed  or  overcome  by  the 
statement  of  the  juror  that  if  the  evidence  was  against  the 
plaintiff  that  he  would  go  against  him;  that  ^he  would  go  ac- 
cording to  the  evidence  of  the  court/  and  the  other  similar  state- 
ments? That  the  juror  was  candid^  honest,  and  sincere  in  all 
his  statements  is  beyond  question;  and  any  such  man,  if  com- 
pelled to  serve  as  a  juror,  would,  to  the  best  of  his  ability,  de- 
cide according  to  the  evidence  and  the  instructions  of  the  court. 
When  pressed  with  questions  of  that  character  he  could  only 
reply  as  he  did.  If  he  had  said  ^No,  I  will  decide  for  my 
friend  whatever  may  be  the  evidence,'  he  would  have  shown 
himself  to  be  a  man  who  would  not  even  try  to  do  right.  It 
may  be  that  some  men  may  be  just  and  impartial  toward  an 
enemy,  or  even  remove  from  their  minds  and  memory  and 
heart  all  the  leanings,  inclinations,  and  desires  that  so  na- 
tnrally  draw  them  to  the  side  of  a  friend.  But  the  statute 
makes  no  exceptions.  It  does  not  add  the  qualifications :  ^But 
ii  the  juror  will  swear  that  he  can  impartially  try  the  case, 
notwithstanding  his  bias  toward  his  friend,  or  his  prejudice 
against  his  enemy,  the  challenge  shall  be  disallowed.'  It  is 
apparent  that  such  an  addition  to  the  statute  would  make  a 
material  change;  but  can  the  court,  by  any  line  of  examina- 
tion it  may  see  proper  to  permit,  thus  change  it  ?  Doubts  that 
a  juror  may  entertain  as  to  the  weight,  effect,  or  credibility  of 
the  evidence  are  not  to  be  resolved  by  the  ties  or  persuading  in- 
fluence of  friendship,  but  by  the  declared  and  impartial  rules 
of  the  law."  But  ^the  case  just  cited  illustrates  the  proposi- 
tion that  a  party  is  entitled  to  jurors  who  stand  unbiased  upon 
every  feature  and  issue  of  the  case,  and  the  failure  to  protect 
such  right  to  the  full  extent  in  rulings  upon  challenges  may  re- 
sult in  error,  entitling  the  party  to  a  reversal,  or  new  trial. 
The  record  shown  in  the  report  is  too  lengthy  for  insertion  here, 
but  thereon  the  court  said :  "But  if  the  jury  should  find  that 
the  plaintiff  was  entitled  to  recover,  still  another  question  re- 
mained— ^the  amount  of  compensation  to  which  he  should  be  en- 
titled. Upon  this  question  he  announced  that  he  Vould  go  to 
the  biggest  verdict.'     Suppose  the  defendant  had  conceded  its 
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liability,  and  the  sole  question  for  the  jury  was  to  ascertain  the 
amount  of  damages  the  defendant  should  pay;  would  this  juror 
have  been  accepted  by  the  court,  even  in  the  absence  of  a  chal- 
lenge, or,  if  challenged,  would  the  court  have  hesitated  to 
sustain  it?  Yet  the  defendant  was  as  much  entitled  to  an  im- 
partial jury  upon  this  branch  of  the  case  as  the  other,  and 
should  not  be  compelled  to  submit  its  case  to  a  juror  who,  be- 
fore he  heard  the  evidence,  declared  that  if  the  plaintiff  ^*hould 
be  entitled  to  recover,  he  *would  go  to  the  biggest  verdict'*' 

§  256.    Latitude  of  voir  dire  ezamination* 

For  the  purpose  of  showing  a  disqualifying  relation  or  con- 
dition of  mind,  considerable  latitude  of  examination  upon  voir 
dire  is  permissible.  A  case  illustrative  of  the  liberality  of  courts 
herein  was  that  of  People  v.  Eeyes,''  where  several  questions 
were  propounded  with  the  view  to  eliciting  proof  of  member- 
ship of  a  proposed  juror  in  a  secret  organization,  hostile  to 
foreigners,  the  defendants  being  citizens  of  Mexico.  In  revers- 
ing the  judgment  and  remanding  the  case  for  new  trial  the 
court  said :  ^'To  ascertain  whether  a  bias  exists  in  the  mind  of 
the  juror,  resort  must  be  had  to  his  declarations  to  others,  or 
to  his  sworn  statements  when  interrogated.  As  the  juror  best 
knows  the  condition  of  his  own  mind,  no  satisfactory  conclu- 
sion can  be  arrived  at  without  resort  to  himself.  Applying  this 
test  then,  how  is  it  possible  to  ascertain  whether  he  is  preju- 
diced or  not,  unless  questions  sinular  to  the  forgoing  are  pro- 
pounded to  him  ?  He  is  charged  with  belonging  to  a  secret  as- 
sociation, and  with  being,  a  member  of  such  association,  under 
obligations  which  might  create  a  prejudice  against  foreigners 
who  may  reside  in  the  country.  To  ascertain  that  fact,  and  in 
order  to  purge  the  juror  of  the  charge  of  bias,  he  is  asked  the 
question,  *Have  you  at  any  time  taken  an  oath,  or  other  obliga- 
tion of  such  a  character,  that  it  has  caused  a  prejudice  in  your 
mind  against  foreigners?'  This  certainly  was  not  an  imperti- 
nent question  in  a  cause  where  foreigners  were  parties,  whatever 
reasonable  effect  it  nught  have  upon  the  minds  of  the  triers. 
The  person  might  have  answered  that  he  held  a  political  preju- 
dice against  foreigners,  but  he  entertained  no  bias  which  would 
lead  him  to  deny  to  foreigners  a  fair  trial,  and  a  just  and  im- 

7  5  Cal.  347. 
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partial  administration  of  the  law.  Prejudice^  being  a  state  of 
mind  more  frequently  founded  in  passion  than  in  reason,  may 
exist  with  or  without  cause;  and  to  ask  a  person  whether  he  is 
prejudiced  or  not  against  a  party,  and  (if  the  answer  is  aiBSrma- 
tiTe)  whether  that  prejudice  is  of  such  a  character  as  would 
lead  him  to  deny  the  party  a  fair  trial,  is  not  only  the  simplest 
method  of  ascertaining  the  state  of  his  mind,  but  is  probably  the 
only  sure  method  of  fathoming  his  thoughts  and  feelings.  If 
the  person  called  had  not  taken  an  obligation  which  would  preju- 
dice him  against  foreigners  in  such  a  manner  as  to  imperil 
their  rights  in  a  court  of  law,  he  could  say  so,  and  question  and 
answer  would  be  harmless.  If,  upon  the  other  hand,  he  had 
taken  oaths,  and  was  under  obligations  which  influence  his  mind 
and  feelings  in  such  a  manner  as  to  deny  to  a  foreigner  an 
impartial  trial,  he  is  grossly  unfit  to  sit  as  a  juror,  and  such 
facts  should  be  known.''  The  above  mentioned  case  has  been 
freely  cited  and  its  doctrine  approved  by  the  courts  in  several 
other  states.*  No  attempt  has  been  made  in  California  to  im- 
proTe  upon  the  exposition  of  the  law  governing  the  subject  by 
the  court  in  that  case. 

The  right  to  freely  examine  jurors  touching  their  qualifica- 
tions is  specially  important  in  criminal  cases,  since  under  the 
provisions  of  the  Penal  Code,  as  is  well  settled  by  the  courts 
of  a  majority  of  the  states,  concealed  disqualification  cannot 
be  made  the  basis  of  a  motion  for  new  triaL^    And  the  right 

a  See  Pinder  v.  State,  27  Fla.  375,  26  Am.  St.  Bep.  78,  8  South. 
837,  approving  People  v.  Beyes  as  stating  the  proper  practice;  Lavin 
▼.  People,  69  111.  305;  State  v.  Mann,  83  Mo.  599;  State  v.  McAfee, 
64  N.  C.  341;  State  v.  Boyle,  104  N.  0.  835,  10  S.  £.  696,  1023.  In 
Purple  v.  Horton,  13  Wend.  10,  27  Am,  Dec.  167,  the  triers,  after 
Bearing  the  testimony  of  Boyal  Arch  Masons,  as  to  the  obligations 
they  were  under,  held  that  a  Boyal  Arch  Mason  was  a  competent 
juror  to  sit  in  a  cause  where  a  Mason  was  a  party  against  a  person 
vho  did  not  belong  to  the  Masonic  fraternity. 

9  The  value  of  a  searching  examination  of  a  proposed  juror  upon 
his  Toir  dire  examination  is  thus  shown  in  the  court's  language  in 
State  V.  Murphy,  9  Wash.  211,  37  Pac.  420.  *'The  first  case  cited 
\j  the  respondent  to  sustain  his  contention  that  the  juror  was  com- 
l*etent  is  Holt  v.  People,  13  Mich.  228.  There  the  answer  of  the  juror 
waa^  ''I  have  formed  a  partial  opinion  as  to  the  guilt  or  innocence 
of  the  defendant  from  rumors  heard  in  the  street,  but  not  a  posi- 
tiTe  opinion.'    Upon  this  statement,  respondent's  counsel  chaUenged 

New  Trial,  Vol.  1—29 
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to  except  and  to  have  the  ruling  of  the  trial  court  upon  a 
challenge  for  actual  bias  is  attempted  to  be  taken  away  by  sec- 
tion 1170  of  the  Penal  Code;  but  that  section,  to  that  extent, 
has  been  declared  unconstitutional,*^ 

the  juror  for  cause,  and  without  further  examination  the  ehallen^ 
was  overruled;  and  the  court,  after  commenting  on  the  fact  that 
under  the  present  conditions  of  society  it  was  frequently  impossible 
for  jurors  to  come  to  the  investigation  of  criminal  charges  with  minds 
entirely  unimpressed  with  what  they  may  have  heard  in  regard  to 
them,  or  entirely  without  information  concerning  them,  sustained  the 
lower  court  on  the  ground  that  his  mere  statement  did  not  disqual- 
ify him,  but  stated  that  further  inquires  might  possibly  have  shown 
that  it  was  of  a  nature  to  constitute  disqualification;  but  as  the  de- 
fendant did  not  see  fit  to  make  them,  and  as  the  prosecution  was  not 
called  upon  to  enter  on  the  investigation  if  the  defendant  left  it  im- 
perfect, and  before  he  had  a  prima  facie  cause  for  exclusion,  that 
they  would  not  interfere  with  the  discretion  of  the  judge.'' 

10  See  able  concurring  opinion  of  Garoutte,  JT.,  in  People  v.  Wong 
Ark,  96  Oal.  125,  129,  30  Pac.  1115,  adopted  as  opinion  of  court 
in  People  v.  Wells,  100  Cal.  227,  231,  34  Pac  718.  See,  also.  People 
V.  Fredericks,  106  Cal.  554,  559,  39  Pac.  944.  The  learned  associate 
justice  said  in  part:  '*It  is  insisted  by  appellant  that  the  court  erred 
to  the  prejudice  of  his  substantial  rights  during  the  formation  of 
the  jury,  by  overruling  his  challenge  to  certain  jurors  upon  the 
ground  of  actual  bias,  to  wit,  the  existence  of  a  state  of  mind  on  the 
part  of  the  jurors  in  reference  to  the  case  and  to  the  defendant, 
which  would  prevent  him  from  acting  with  entire  impartiality,  and 
without  prejudice  to  the  substantial  rights  of  the  defendant.  The 
appellant  excepted  to  the  order  of  the  court  denying  his  chaUenge,  and 
now  asks  that  such  ruling  be  reviewed.  The  accused  exhausted  all 
the  peremptory  challenges  given  him  by  law,  and  these  men  whose 
competency  as  impartial  jurors  is  now  attacked  formed  part  of  the 
jury  which  rendered  the  verdict.  We  are  met  at  the  threshold  of  the 
examination  by  the  objection  that  under  section  1170  of  the  Penal 
Code,  supported  by  a  long  line  of  decisions,  there  is  no  exception  al- 
lowed to  a  defendant  from  a  ruling  of  the  court  denying  a  ehallenge 
for  actual  bias,  and  that  consequently  there  is  no  appeal  to  this 
court  from  such  ruling.  This  brings  us  to  a  consideration  of  that 
section  of  the  code  before  we  can  look  into  the  evidence;  it  reads 
as  follows:  'On  the  trial  of  an  indictment  or  information,  excep- 
tions may  be  taken  by  the  defendant  to  a  decision  of  the  court— 1. 
In  disallowing  a  challenge  to  the  panel  of  the  jury,  or  to  an  indi- 
vidual juror,  for  implied  bias;  2.  In  admitting  or  rejecting  testimony 
on  the  trial  of  a  chaUenge  to  a  juror  for  actual  bias;  3.  In  admitting 
or  rejecting  testimony,  or  in  deciding  any  question  of  law  not  a 
matter  of  discretion,  or  in  charging  or  instructing  the  jury  upon  the 
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§  257.    Statntoiy  exception  wbere  challeng^e  for  actual  bias. 

It  is  not  the  present  purpose  to  discuss  at  large  the  grounds 

of  challenge^  or  what  does  and  does  not  disqualify  persons  pro- 

Itw  on  the  trial  of  the  issae.'    When  the  legislature  said  the  accused  . 
was  entitled  to  an  exception  to  a  decision  of  the  court  in  admitting 
or  rejecting  testimony  on  a  trial  of  a  challenge  to  a  juror  for  actual 
bias,  that  enactment  was  of  little  practical  benefit  to  a  defendant 
charged  with  crime.    We  are  acquainted  with  but  a  few  eases  from 
Qi^  reports   (and  there  the   question  arose   under  peculiar   circum- 
stances), in  which  an  appellant  has  ever  secured  a  new  trial  hj 
availing  himself  of  the  benefits   of  the  exception  therein  secured, 
although  the  right  of  a  person  charged  with  crime  to  have  his  guilt 
or  innocence  passed  upon  by  twelve  impartial  jurors  has  been  rec- 
ognized and  declared  sacred,  not  only  by  the  common  law,  but  by 
the  supreme  law  of  every  state  of  thifl  Union.    While  it  is  not  clear 
that  any  valuable  rights  are  given  to  the  defendant  under  this  pro- 
vision of  law,  it  is  very  apparent  therefrom  that  the  legislature  in- 
tended to  deprive  him  of  the  right  to  review  the  action  of  the  lower 
eourt  in  denying  a  challenge  to  a  juror  for  actual  bias.    That  is  not 
only  apparent  from  the  section,  but  this  court  has  repeatedly  held 
Ench  to  be  its  object  and  effect.    In  other  words,  each  of  twelve 
jnrors  may  state  upon  his  voir  dire  that  he  has  a  fixed  and  settled 
opinion  of  the  defendant's  guilt,  or  that  he  has  such  a  bias  and 
prejudice  against  the  defendant  that  he  could  not  act  with  entire 
impartiality  in  the  trial  of  the  case,  and  if,  thereupon,  the  court 
should  deny  a  challenge  to  each  of  the  said  jurors  upon  the  ground 
of  actual  bias,  and  impanel  them  as  a  jury  to  try  the  case,  upon  a 
verdict  of  guilty  by  such  a  jury  the  defendant  might  suffer  death, 
for  the  legislature  has  said  that  he  should  be  forever  barred  from 
raising  in  the  higher  court  any  inquiry  as  to  the  condition  of  mind 
of  the  men  who  convicted  him  at  the  time  they  took  their  places 
in  the  jury-box.    This  section  of  the  code,  under  the  construction 
given  it  by  the  various  decisions  of  this  court,  is  unconstitutional,  and 
no  extended  examination  of  fundamental  principles  is  necessary  in 
order  that  its  unconstitutionality  may  be  made  plain.    The  legisla- 
ture of  the  state  has  power  to  formulate  and  regulate  the  practice 
of  the  law  ond  the  procedure  under  the  law,  but  subdivision  2  of 
section  1170  involves  principles  broader  and  deeper  than  any  mere 
question  of  practice  or  procedure. '^    An  equally  able  opinion  on  the 
same  general  subject,  in  the  absence,  however,  of  such  a  statutory 
provision  as  that  discussed  by  Justice  Garoutte,  was  that  of  Chief 
Justice   Dunbar   in   State   v.   Murphy,   9   Wash.   204,   208,    137   Pac. 
420.    After  setting  forth  the  record  fully,  he  proceeds  in  part,  as 
follows:  ''This  is  all  the  examination  that  was  made  of  the  juror. 
At  its  close  the  defendant's  counsel  urged  upon  the  court  that  it 
was  defendant's  right  to  have  a  fair  jury;  that  there  were  a  great 
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posed  as  jurors  generally.  But,  among  other  matters,  an  ex- 
ception made  by  statute  in  California  and  in  some  other  states 
to  the  disqualification  arising  from  having    formed  and   ex* 

many  jurymen  in  the  county;  that  it  was  no  trouble  to  get  a  fair 
jury,  and  that  therefore  there  was  no  necessity  for  having  this  man 
sit  on  the  jury  with  his  mind  entertaining  in  the  least  any  im- 
pressions upon  the  merits  of  the  case.  But  the  court  decided  that 
the  juror  was  competent  and  he  was  accepted.  The  record  shows  that 
defendant's  peremptory  challenges  were  all  exhausted.  In  these 
days  of  general  and  rapdd  dissemination  of  news  and  events,  where 
rumors  of  crimes  are  spread  by  means  of  newspapers  and  other 
agencies  rapidly  throughout  the  country,  and  are  brought  to  the  at- 
tention of  every  intelligent  citizen,  the  rule  in  relation  to  informa- 
tion possessed  by  jurors  has  necessarily  become  somewhat  changed, 
and  the  strict  enforcement  of  a  lack  of  knowledge  on  the  subject 
to  be  adjudicated  necessarily  somewhat  relaxed,  and  it  would  work 
a  miscarriage  of  justice  if  the  simple  reading  of  newspaper  reports 
of  crimes  that  have  been  committed,  or  the  listening  to  rumors  con- 
cerning the  commission  of  such  crimes,  should  be  held  to  exclude 
jurors  from  the  trial  of  criminal  cases;  and  no  court  in  this  age,  we 
think,  would  go  to  the  extent  of  holding  a  juror  incompetent  simply 
because  he  had  read  newspaper  reports  of  the  perpetration  of  a 
crime,  or  had  heard  rumors  concerning  its  perpetration.  But  while  re- 
garding the  changed  conditions  of  society  in  this  respect,  and  giv- 
ing to  them  due  consideration,  it  will  not  do  to  go  to  the  other  ex- 
treme and  relax  the  rule  to  the  extent  of  depriving  a  defendant  of 
his  constitutional  right  to  be  tried  by  an  impartial  jury.  It  must  be 
conceded  that,  if  a  juror  has  an  opinion  as  to  the  guilt  or  innocence 
of  a  defendant,  and  that  opinion  is  so  material  and  tangible  and 
fixed  as  to  require  evidence  to  remove  it,  he  does  not  enter  the  jury- 
box  as  an  impartial  juror;  and  it  makes  no  difference  whether  that 
opinion  has  been  obtained  through  the  medium  of  newspapers  which 
professed  to  recite  the  facts,  and  which  recitation  the  juror  believed, 
or  whether  it  was  obtained  by  listening  to  the  rehearsal  of  the  facts 
by  some  individual.  The  material  thing  to  be  ascertained  is^  whether 
the  mind  of  the  juror  is  impartial  and  whether  he  has  an  opinion, 
which  must  always  be  distinguished  from  a  mere  floating  impression, 
as  to  the  guilt  or  innocence  of  the  defendant.  How  he  came  by 
that  opinion  is  entirely  immaterial.  If  a  juror  testifies  that  he  has 
read  a  newspaper  account  and  that,  if  such  account  be  true,  he  be- 
lieves the  defendant  to  be  either  guilty  or  innocent,  as  the  case  may 
be,  he  manifestly  would  be  a  competent  juror,  for  he  has  no  fixed 
opinion  as  to  whether  the  facts  which  have  been  related  to  him  are 
true  or  not.  Hence  he  approaches  the  examination  of  the  case  with 
a  mind  perfectly  susceptible  to  receive  the  truth  as  it  appears  from 
the  testimony  presented.    But  where  he   states  that  he  has  heard 
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pressed  an  opinion  should  be  noticed.  The  exception  has  been 
found  necessary  to  be  made  on  account  of  the  freedom  with 
vhich  reports  of  crime  and  alleged  criminal  acts  are  circulated 

a  recital  of  the  faets,  whether  by  a  newspaper  or  by  an  individual 
eUtementy  and  that  he  believes  the  facts  stated,  and  from  such  state- 
ments that  he  is  in  a  condition  of  mind  that  it  would  take  evidence  to 
remove  the  belief  that  he  already  entertains,  then  it  seems  equally 
manifest  that  he  comes  to  the  investigation  of  the  case  with  a  bias 
either  for  or  against  the  defendant,   and  is  therefore  not,  in  the 
meaning  of  the  law,  an  impartial  juror.        Now,  it  is  true  that  the 
jnror  in  this  case  finally  said,  after  being  questioned  by  the  court, 
that  he  thought  he  could  wholly  lay  aside  the  impressions  he  had  re- 
ceived from  reading  the  newspapers,  and  try  the  case  wholly  upon 
the  evidence  introduced;  but  this  statement  gains  no  strength  from 
its  having  been  the  last  statement  made,  for  when  the  preceding 
^estion  was  put  to  him  his  answer  was  that  he  could  'if  he  could 
get   stronger    evidence.'    Stronger    evidence    of    whatf    The    same 
evidence    that    would   be    required    to  convict  in  the  mind    of  one 
juror  ought   to  be   sufficient    to   convict   in   the    mind   of    another 
jnror;  and  if  the  presumption  is  that  the  defendant  must  prove  his 
innocence  by  affirmative  defense,  it  would  seem  that  the  evidence 
which  he  offered  in  defense,  if  it  was  strong  enough  to  carry  con- 
viction to  the  mind  of  a  person  who  was    absolutely  without    any 
knowledge  on  the  subject,  ought  to  be  strong  enough  to  carry  con- 
viction to  the  minds  of  all  the  jurors.    While,  on  the  other  hand, 
if  the  true  presumption  is  to  prevail,  viz.,  that  he  is  to  be  held  in- 
nocent until  proven  guilty,  no  less  amount  of  proof  ought  to  suffice 
to  convict  him  in  the  mind  of  this  juror  than  would  warrant  his 
conviction  in  the  minds  of  the  other  jurors.    In  other  words,  there 
ought  not  to  be  a  man  on  the  jury  who  is  influenced  by  testimony 
or  information  obtained  outside  of  the  trial  of  the  case.'^    In  Ste- 
phens V.  People,  38  Mich.  739,  the  court  lays  down  the  rule  that  a 
juror's  opinion  as  to  guilt  or  innocence  of  the  accused  must  not  be 
mch  as  will  prevent  his  giving  due  weight  to  the  presumption  of  in- 
nocence, and  that  a  juror  who  is  so  impressed  with  the  guilt  of  the 
accused  as  to  need  evidence  to  overcome  his  impressions  is  not  im- 
partial, and  the  court  says  that  it  is  useless  under  such  circumstances 
to  ask  him  whether  he  can  return  a  just  and  impartial  verdict.    Not- 
withstanding a  statute  of    that   state    giving    large    discretionary 
powers  to  trial  courts  herein,  the  supreme  court  held  that  it  was 
error  to  refuse  to  allow  a  challenge  of  a  juror  who  had  formed  an 
opinion  upon  rumor  which  it  would  require  evidence  to  remove.     The 
court  reasoned  thus:  ''The  question  on  this  record  is,  whether  that 
jury  can  be  an  impartial  one  whose  members  are   already  so  im- 
pressed with  the   guilt  of  the  accused  that  evidence  would  be  re- 
quired to  overcome  such  impressions.    It  seems  to  us  that  this  ques- 
tion needs  only  to  be  stated;  it  calls  for  no  discussion.    This  woman. 
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in  recent  times  through  the  press  and  otherwise.  The  pro- 
vision, constituting  the  exception  as  found  in  the  Penal  Code 
of  California**  is  that  "no  person  shall  be  disqualified  as  a 
juror  by  reasoi  of  having  formed  or  expressed  an  opinion  upon 
the  matter  or  cause  to  be  submitted  to  such  jury,  founded  upon 
public  rumor,  statements  in  public  journals,  or  common  noto- 
riety; provided  it  appear  to  the  court,  upon  his  declaration,  un- 
der oath  or  otherwise,  that  he  can  and  will,  notwithstanding 
such  an  opinion,  act  impartially  and  fairly  upon  the  matters 
to  be  submitted  to  him.*'  In  order  to  establish  the  exception, 
where  it  is  shown  that  a  juror  has  formed  an  opinion,  the  fact 
that  it  was  formed  in  one  of  the  ways  mentioned  in  the  above- 
quoted  paYt  of  the  statute,  must  be  clearly  shown.  In  Peo- 
ple V.  Wells/*  the  court,  after  setting  forth  from  the  record  the 
examination  of  the  juror  which  was  had,  said:  ''At  common 
law,  a  juror  who  entered  the  box  with  an  opinion  as  to  the 
guilt  or  innocence  of  the  accused  was  ipso  facto  disqualified 
to  pass  upon  the   question  as  to  the   guilt   or  innocence  of 

instead  of  entering  upon  her  trial  supported  by  a  preemption  of  in- 
nocence, was,  in  the  minds  of  the  jury  when  they  were  impaneled, 
condemned  already;  and  by  their  own  statements  under  oath  it  is 
manifest  that  this  condemnation  would  stand  against  her  until  re- 
moved by  evidence.    Under  such  circumstances  it  is  idle  to  inquire 
of  jurors  whether  or  not  they  can  return  just  and  impartial  verdicts; 
the  more  clear  and  positive  were  their  previous  impressions  of  guilt, 
the  more  certain  may  they  be  that  they  can  act  impartially  in  con- 
demning the  guilty  party.    They  go  into  the  jury-box  in  a  state  of 
mind  that  is  well  calculated  to  give  a  color  of  guilt  to  all  the  evi- 
dence; and  if  the  accused  escapes  conviction,  it  will  not  be  because 
the  evidence  has  (not)  established  guilt  beyond  a  reasonable  doubt, 
but  because   an  accused  party,  condemned   in  advance,   and  called 
upon  to  exculpate  himself  before  a  prejudiced  tribunal,  has  succeeded 
in  doing  so."     And  in  passing  upon  the  degree  of  credit  that  should 
be  given  to  the  statement  of  a  juror  that  he  could  impartially  try  a 
case,  the  court  in  State  v.  Miller,  29  Kan.  43,  says:  ''Men  are  seldom 
conscious  of  being  biased  or  prejudiced,  or  of  being  in  such  a  condi- 
tion that  they  could  not  try  any  case  impartially,  and  be  governed 
entirely  by  the  evidence  introduced  on  the  trial  of  the  case/' 

11  §  1076. 

12  100  Cal.  227,  34  Pac.  718.  See,  also,  State  v.  Murphy,  9  Wash. 
204,  37  Pac.  420;  State  v.  Wilcox,  11  Wash.  215,  39  Pac,  368;  People 
V.  Larabia,  140  N.  Y.  87,  35  N.  E.  4l2;  People  v.  McQuade,  110  N. 
Y.  284,  18  N.  E.  156;  People  v.  Holt,  13  Mich.  228;  Stephens  v.  People, 
88  Mich.  739;  State  v.  Miller,  29  Kan.  43. 
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the  accused,  but  section  1076  of  the  Penal  Code  of  this 
Etate,  already  quoted,  creates  an  innovation  upon  this  prin- 
ciple, and  declares  an  exception  to  the  common-law  rule.  But 
in  order  that  a  juror  disqualified  at  common  law,  by  rea- 
son of  having  previously  formed  an  opinion  as  to  the  guilt  or 
innocence  of  the  accused,  may  come  within  this  provision  of  the 
statute,  it  must  appear  afi&rmatively  to  the  court  from  the  evi« 
dence  before  it  that  such  opinion  is  formed  from  public  rumors, 
or  statements  of  public  journals,  or  common  notoriety;  and  it 
must  further  appear  to  tiie  court  by  the  juror's  declaration  un- 
der oath  that,  notwithstanding  such  opinion,  he  can  and  will 
act  fairly  and  impartially  upon  the  matters  to  be  submitted  to 
him/'  And  in  the  same  case  the  court  declared,  in  substance, 
that  where  it  is  shown  that  a  juror  entered  the  jury-box  with 
an  opinion  as  to  the  guilt  or  innocence  of  the  accused,  that  fact 
was  itself  a  disqualification  under  the  law,  and  the  disqualifica- 
tion  continued  unless  clearly  brought  within  the  exception  as  to 
the  manner  in  which  it  was  formed,  and  that  it  made  no  differ- 
ence that  the  juror  declared  to  the  court  under  oath  that,  not* 
withstanding  such  opinion,  he  would  and  could  act  fairly  and 
impartially  upon  the  matters  to  be  submitted  to  him.  And  in 
People  V.  Miller^'  the  same  view  was  expressed  as  follows: 
"Upon  the  foregoing  state  of  facts  the  challenge  to  the  juror 
upon  the  ground  of  actual  bias  should  have  been  allowed.  The 
juror  went  into  the  box  with  an  opinion  that  the  defendant 
was  guilty.  Such  condition  of  the  juror's  mind  was  an  ab- 
solute disqualification  at  common  law.  Under  the  Penal  Code 
of  this  state,  a  single  exception  is  found  to  the  common-law 
rule,  and  that  exception  is  declared  in  section  1076.  This 
juror  was  clearly  disqualified  unless  he  came  within  the  pro- 
visions of  the  aforesaid  section.  The  exception  found  in  the 
law  covers  the  single  case  where  the  opinion  of  the  juror  is 
'founded  upon  public  rumor,  statements  in  public  journals,  or 
common  notoriety,'  and  it  further  appears  to  the  court  from  the 
declarations  of  the  party  imder  oath,  that  he  can  and  will,  not- 
withstanding his  opinion,  act  impartially  and  fairly  upon  the 
matters  submitted  to  him.  The  court  is  not  allowed  to  hold 
tl'.at  a  juror  is  qualified  when  he  is  impressed  with  an  opinion 
d^  to  the  guilt  or  innocence  of  a  defendant,  unless  that  opinion 

13  125  Cal.  44,  46,  57  Pac.  770. 
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is  based  alone  upon  one  or  more  of  the  cases  enumerated  in  the 
aforesaid  section  of  the  code.  When  the  opinion  is  based  upon 
one  or  more  of  these  causes,  then  the  court  has  a  wide  margin 
allowed  it  in  weighing,  measuring,  and  testing  the  juror's  dec- 
larations for  the  purpose  of  ascertaining  his  fairness  and  im- 
partiality in  passing  upon  the  defendant's  guilt  or  innocence. 
And  here,  if  it  appeared  from  the  evidence  that  the  opinion  of 
the  juror  had  been  formed  from  public  rumors,  newspaper  ar- 
ticles, or  common  notoriety,  the  finding  of  the  court  as  to  his 
competency  probably  would  not  be  disturbed;  but  we  have  no 
such  showing.'*  Nor,  on  the  other  hand,  is  a  person  qualified  by 
reason  of  such  a  statutory  exception,  who  in  fact,  has  a  fixed 
opinion  on  the  subject  of  the  defendant's  guilt,  which  it  re- 
quires evidence  to  remove,  though  such  opinion  be  based  merely 
upon  newspaper  reports.  This  was  decided  and  the  decision 
very  ably  supported  in  the  opinions  by  Dunbar,  C.  J.,  in  two 
V^'ashington  cases,**  in  the  course  of  the  latter  of  which  he 
said:  '^Reading  reports  of  the  commission  of  crime  in  news- 
papers cannot,  of  course,  in  this  day  of  almost  universal  read- 
ing, be  regarded  as  a  ground  of  challenge  to  a  juror;  or  even 
casual  talk  that  one  may  hear  on  the  street  or  elsewhere  con- 
coming  the  commission  of  a  crime;  for  people  who  read  or 
mingle  with  their  fellow-men  during  the  excitement  that  per- 
vades a  community  when  a  crime  has  been  committed,  are  al- 
most sure  to  read  newspaper  accounts  of  the  commission  of 
the  crime  and  to  hear  people  talking  of  the  circumstances  of  its 
commission.  If  any  juror  should  swear  that,  if  the  reports 
came  from  newspapers  or  from  individuals,  he  believed  the  de- 
fendant guilty  or  innocent,  or  that  he  had  made  up  his  mind  as 
tc  his  guilt  or  innocence,  that  would  be  one  proposition;  but 
where  he  answered,  in  substance,  that  he  has  heard  this  talk 
and  that  he  does  believe  them  to  be  true  or  untrue  as  the  case 
may  be,  that  is  altogether  another  proposition ;  and  that  is  what 
this  juror  substantially  testifies  to,  either  that  he  believed  them 
to  be  true  or  untrue.  If,  as  he  said,  he  had  talked  with  a  friend 
of  his  who  had  been  subpoenaed  as  a  witness  in  the  preliminary 
examination,  and  that  friend  related  to  him  the  facts  concern- 
ing the  crime,  and  from  such  relation  he  formed  an  opinion  as 

14  State  V.  Murphy,  9  Wash.  204,  37  Pac.  420;  State  v.  Wilcoi^ 
11  Wash.  215,  220,  39  Pac.  368. 
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to  tiie  gnilt  or  innocence  of  the  defendant;  and  if  it  is  true, 
a<  he  said^  that  if  he  went  into  the  trial  of  this  case  unless  there 
were  evidence  to  remove  that  opinion  he  would  have  to  act  upon 
the  opinion  which  he  already  entertained,  then  certainly  he  was 
not  an  impartial  juror;  and  if  the  opinion  was  that  the  defend- 
ant was  guilty,  and  the  testimony  of  the  state  and  the  defense 
balanced,  his  verdict,  according  to  his  statement,  would  have 
to  be  that  of  guilty.  In  other  words,  the  defendant  would  be 
deprived  of  the  right  which  he  has  to  be  proven  guilty  beyond 
a  reasonable  doubt.  He  would  not  even  have  the  benefit  of  the 
rule  in  a  civil  action  of  a  preponderance  of  the  testimony;  but 
he  would  have  the  burden  thrust  upon  him  of  proving  himself 
innocent.  And  that  is  the  logical  result  of  that  condition  of 
mind  in  a  juror  which  is  exhibited  by  the  expression  that  it 
would  take  evidence  to  remove  the  opinion  which  he  already  en- 
tertains.'' 

The  mere  opinion  of  a  proposed  juror  in  any  case  that  he 
can  fairly  and  impartially  sit  in  the  case  and  determine  the 
issue,  notwithstanding  a  fixed  opinion  is  of  but  little  value. 
Men  are  seldom  conscious  of  being  biased  or  prejudiced,  or  of 
being  in  such  a  condition  of  mind  that  they  could  not  try 
any  case  impartially,  and  be  governed  entirely  by  the  evidence 
introduced  on  the  trial  of  the  case. 

§  258.    Orounds  of  objection  to  juror  must  be  speciflcally 
stated. 

To  make  such  objection  available,  a  case  for  the  ruling  of  the 
court  must  be  as  clearly  and  fully  presented  as  if  a  ruling  were 
sought  upon  an  oflEer  of  evidence.  The  benefit  of  an  exception 
to  the  ruling  on  a  challenge  is  often  lost  for  want  of  an  objec- 
tion suflBciently  specific.  No  particular  form  is  prescribed  by 
law,  but  the  specific  objection  must  be  stated  in  some  form. 
The  Penal  Code  of  California,^*  now  enumerates  eight  kinds  of 
implied  bias.    In  People  v.  McGungill*®  it  appeared  that  de- 

15  i  1074. 

i<^  41  Cal.  430.  To  same  effect,  State  v.  Baymond,  11  Nev.  107, 
108;  People  v.  Hopt,  3  Utah,  396,  4  Pac.  250;  8.  C,  4  Utah,  247,  9  Pac. 
407;  Hopt  v.  Utah,  120  V.  S.  430,  7  Sup.  Ct,  Rep.  614;  Southern  Pac. 
Co.  V.  Bauh,  49  Fed.  701;  People  v.  Hardin,  37  Cal.  258;  People  \. 
Dick,  37  Cal.  277.    If  for  bias,  challenge  must  specify  the  particular 
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fendants  challenged  *'for  implied  bias"  generally,  without  point- 
ing out  either  subdivision  (the  Criminal  Practice  Act,  section 
347,  then  containing  nine  divisions).  The  court  held  that  to 
simply  state  that  "the  juror  is  challenged  for  implied  bias" 
was  no  challenge,  and  that  the  challenge  must  state  some  of 
the  nine  causes  enumerated  in  section  347  of  the  Criminal  Prac- 
tice Act.^''  And  it  may  be  safely  stated  that  it  presents  no 
basis  for  error  to  say  to  the  court.  'TTe  now  ask  the  court  to 
permit  us  to  exercise  our  right  of  peremptory  challenge,  without 
oflEering  to  challenge  any  particular  juror."  There  is  a  strong 
intimation  to  such  effect  in  one  case,  although  the  court  did  not 
see  fit  to  pass  directly  upon  the  point.*®  A  very  clear  statement 
of  the  principle  which  should  govern,  having  reference  to  the 
degree  of  specification  required  herein,  is  to  be  found  in  Mason 
V.  Glover,*®  as  follows:  "A  party  cannot  make  a  principal 
challenge,  or  a  challenge  to  the  favor,  by  giving  it  a  name.  A 
challenge,  whether  in  writing  or  by  parol,  must  be  in  such 
terms  that  the  court  can  see,  in  the  first  place,  whether  it  is  for 
principal  cause  or  to  the  favor,  and  so  determine  by  what  form 
it  is  to  be  tried;  and,  secondly,  whether  the  facts,  if  true,  are 
sufficient  to  support  such  challenge.  Again,  the  challenge 
must  state  why  the  juror  does  not  stand  indifferent;  it  must 
state  some  facts  or  circumstances  which,  if  true,  will  show  either 
that  the  juror  is  positively  and  legally  disqualified,  or  create 
a  probability  or  suspicion  that  he  is  not  or  may  not  be  im- 
partial.   In  the  former  case,  the  challenge  would  be  a  prin- 

kind  of  bias,  whether  actual  or  implied:  People  v.  Benfro,  41  Cal.  37. 
It  is  not  sufficient  to  say  "I  challenge  the  juror  for  cause/'  and  then 
stop:  Paige  v.  O'Neal,  12  Cal.  483.  To  same  effect.  State  v.  Squaires, 
2  Nev.  231;  Estes  v.  Bichardson,  6  Nev.  128;  Mason  v.  Olover,  2 
Greene,  195. 

17  The  fact  should  not  be  overlooked  that  the  formation  or  ex- 
pression of  an  opinion  on  the  question  of  defendant's  guilt  has  been 
taken  out  of  the  conditions  and  relations  constituting  implied  bias 
and  must  be  now  treated  as  actual  bias. 

18  Vance  v.  Bichardson,  110  CaL  414,  42  Pac.  909.  In  this  case, 
the  panel  Being  full,  the  defendant's  attorney,  whose  turn  it  then 
was  to  challenge,  said,  '*!  will  pass  our  peremptory  for  the  present." 
The  plaintiff's  counsel  accepted  the  jury.  Defendant's  attorney 
then  used  the  words  quoted  above.  It  was  held  that  there  was  no 
error,  even  if  the  question  were  not  ''a  mere  abstraction. '' 

19  2  Greene,  195. 
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cipal  one,  triable  by  the  court;  in  the  latter  it  would  be  to  the 
favor,  and  submitted  to  the  triers/^  This  was  said  as  to  chal- 
lenges for  bias;  but  it  is  applicable  to  all  challenges  for  all 
causes. 

The  grounds  upon  which  a  challenge  to  the  panel  may  be 
based  differ  from  those  upon  which  an  individual  juror  may  be 
challenged.  It  is  not  proper  to  challenge  the  panel  for  bias. 
This  is  well  expressed  in  a  Nevada  case,*^  where  it  was  said : 
"After  examining  the  Jurors  McClintock,  Peers,  Fredericks, 
Francisco,  and  Wilson,  as  to  their  actual  state  of  feeling  to- 
ward the  defendant,  and  as  to  all  matters  from  which  a  bias 
against  the  defendant  might  be  inferred,  the  defendant,  by  his 
counsel,  interposed  'a  challenge  to  the  panel  herein  upon  the 
grounds  that  the  juror  McClintock  expressed  actual  bias  against 
the  prisoner,  and  also  the  jurors  Peers,  Fredericks,  Francisco, 
and  Wilson,  expressed  themselves  in  such  a  manner  toward  the 
prisoner  as  to  imply  bias  upon  their  part,  and  that  the  law 
permitting  said  jurors  to  be  of  the  panel  is  unconstitutional/ 
It  is  evident  that  this  cannot  be  considered  as  an  objection  to 
the  panel  of  jurors.  The  statute  provides,  that  'a  challenge 
to  the  panel  can  only  be  founded  on  a  material  departure  from 
the  forms  prescribed  by  statute  in  respect  to  the  drawing  and 
return  of  the  jury,  or  on  the  intentional  omission  of  the  sheriflE 
to  summon  one  or  more  of  the  jurors  drawn.*  There  is  no 
pretense  that  the  objection  to  the  panel  is  made  upon  either 
of  the  grounds  specified  in  the  statute,  nor  does  it  appear  that 
the  challenge  was  in  the  writing  specifying  plainly  and  dis- 
tinctly the  facts  constituting  the  grounds  of  challenge,  as  re- 
quired by  section  324  of  the  Criminal  Practice  Act.  A  chal- 
lenge to  the  panel  is  not  allowed  for  any  of  the  grounds  set 
forth  by  counsel,  and  hence  as  a  challenge  to  the  panel  it  was 
properly  overruled.  A  strict  construction  of  the  language  used 
would  result  in  the  conclusion  that  the  only  challenge  inter- 
posed by  counsel  was  a  challenge  to  the  panel.  But  if  it  was 
also  intended  as  a  challenge  to  the  individual  jurors  therein 
named,  then  the  challenge  for  implied  bias  is  subject  to  the 
further  objection  made  by  the  attorney  general,  that  it  does  not 
specify  any  ground  of  challenge  for  implied  bias  as  provided 
by  section  340  of  the  Criminal  Practice  Act.^* 

20  state  V.  Baymond,  11  Nev.  105,  106. 
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§  259.    Error  in  mling  upon  evidence  upon  voir  dire  examina- 
tion. 
Concealment  upon  voir  dire  examination  of  facts  by  a  juror 
may  sometimes  entitle  a  party  in  ignorance  of  them  to  a  Lew 
trial,  in  some  of  the  states,**  whether  or  not  they  would,  if  dis- 
cJosed  warrant  a  challenge  for  cause.     The  examination  of  a 
juror  on  his  voir  dire  has  a  twofold  purpose,  namely,  (1)   to 
ascertain  whether  a  legal  cause  for  challenge  exists,  and   (2) 
to  ascertain  whether  it  is  wise  and  expedient  to  exercise  the 
right  of  peremptory  challenge  given  to  parties  by  the  law.     It 
is  often  important  that  a  party  should  know  the  relation  sus- 
tained by  a  person  called  as  a  juror  to  his  adversary,  in  order 
that  he  may  intelligently  exercise  his  right  to  peremptory  chal- 
lenge.   It  is  the  duty  of  a  juror  to  make  full  and  truthful  an- 
swers to  such  questions  as  are  asked  him,  neither  falsely  stat- 
ing any  fact  nor  concealing  any  material  matter,  since  full 
knowledge  of  all  material  and  relevant  matters  is  essential  to 
a  fair  and  just  exercise  of  the  right  to  challenge  either  per- 
emptorily or  for  cause.    A  juror  who  falsely  misrepresents  hij» 
interest  or  situation,  or  conceals  a  material  fact  relevant  to  the 
controversy,  is  guilty  of  misconduct,  and  such  misconduct  is 
prejudicial  to  the  party,  for  it  impairs  his  right  to  challenge. 
But  without  a  full  examination  with  reference  thereto,  any  ob- 
jection on  account  of  it  is  waived.    Thus  where  a  juror  was 
asked  whether  *Tie  or  any  member  of  his  family  held  any  life 
insurance  policy  issued  by  the  def endant,''  and  answered  in  the 
negative,  and  the  fact  was  that  a  life  policy  had  been  issued  by 
the  defendant  to  him  for  the  benefit  of  his  wife,  the  court  held 
that  this  was  such  a  concealment  that,  although  not  constitut- 
ing a  cause  for  challenge  under  the  statute,  yet  since  the  plain- 
tiff had  the  right  to  a  full  and  truthful  answer,  and  it  wa^ 
the  duty  of  the  juror  to  make  that  answer  without  equivoca- 
tion or  evasion,  the  answer  being  well  calculated  to  prejudice 
the  party  with  respect  to  his  right  of  peremptory  challenge,  the 
order  denying  a  new  trial  on  that  ground  was  reversed.**    In 
this  case  the  court  said:  "But  we  need  not  and  do  not  decide 
whether  the  interest  of  Bowman  was  such  as  would  have  war- 

21  See  chapter  5. 

22  Pearcy  v.  Michigan  Mut.  Eire  Ins.  Co.,  Ill  Ind.  59,  60  Am. 
Eep.  673,  12  N.  E.  98 
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ranted  a  challenge  for  cause,  for  it  is  enough  for  the  present  to 
decide  that  the  information  sought  by  the  question  was  rele- 
^'ant  and  material  for  the  purpose  of  enabling  the  appellant  to 
intelligently  exercise  her  right  to  interpose  a  peremptory  chal- 
lenge.^'  Therefore,  it  follows  that  error  may  be  committed  in 
passing  upon  the  admissibility  of  evidence  to  prove  conditions 
and  relations  which  fall  short  of  statutory  disqualification.  It 
would  be  extremely  difficult,  if  not  impossible,  to  fix  the  bounds 
of  permissible  examination  with  a  view  to  peremptory  challenge 
after  failure  to  establish  a  principal  or  legal  cause  for  chal- 
lenge, but  a  certain  latitude  for  such  examination  is  recognized 
b);  the  courts.  At  any  rate  it  is  well  settled  that  a  reversal  or 
new  trial  may  sometimes  be  had  for  error  in  rulings  on  the  ad- 
missibility of  evidence  directed  to  the  ground  for  challenge  as 
veil  as  upon  the  challenge  itself.** 

§  260.    Proper  practice  in  civil  cases  under  the  code. 

In  Lombardi  v.  California  Street  Ey.  Co.,*'*  counsel  for  ap- 
pellant appear  to  have  been  in  some  doubt  as  to  the  proper  pro- 
cedure to  obtain  a  review  of  the  ruling  of  the  court  upon  their 
challenge  of  a  juror  for  actual  bias,  and  in  addition  to  saving 
an  exception  and  assigning  it  for  error  in  law,  also  presented  the 
matter  on  affidavits  as  for  irregularity.  The  supreme  court  in 
passing  upon  the  appeal  from  an  order  denying  a  new  trial,  re- 
versing the  same,  took  occasion  to  say  incidentally :  '^As  to  the 
qnestion  of  practice  it  need  only  be  said  that  the  mode  of  pre* 
senting  the  question  must  depend  upon  circumstances.  If  the 
facts  appear  without  contradiction,  or  in  such  form  that  but 
one  conclusion  can  legally  be  drawn,  it  involves  purely  a  ques- 
tion of  law;  otherwise,  whether  the  juror  is  or  is  not  qualified 
is  a  question  of  fact.  Hence,  the  circumstances  of  each  case 
must  determine  the  manner  in  which  the  question  should  be  pre- 
sented upon  appeal.*'  Upon  such  a  question  as  was  presented 
on  that  appeal,  or  on  any  appeal,  involving  the  qualifications  of 
a  person  who  has  served  on  a  jury,  who  has  been  fully  examined 
on  voir  dire,  as  was  the  juror  in  that  instance,  and  has  con- 
cealed nothing,  there  are  no  circumstances  which  "determine 

23  People  V.  Reyes,  5  Cal.  347;  Pearcy  v.  Michigan  Mut.  Fire  Ins. 
Co.,  Ill  Ind.  59,  60  Am.  Bep.  673,  12  N.  E.  98. 

24  124  CaL  311,  57  Pac.  66. 
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the  manner  in  which  the  question  should  be  presented  on  ap- 
peal/* or  on  motion  for  new  trial,  which  is  governed  in  the 
same  way.  Nor  does  it  make  any  difference  in  this  respect 
whether  the  evidence  upon  which  the  ruling  is  based  is  all  one 
way  and  consistent,  making  purely  a  question  of  law,  or  is  con- 
flicting, or  open  to  more  than  one  construction.  In  the  former 
event  there  is  nothing  to  review;  in  the  latter  event  there  is  a 
ruling  upon  a  pure  question  of  law,  and  the  only  way  to  reach 
it  is  to  specify  it  as  an  error  in  law.  In  Silcoz  v.  Lang,*"^  where 
the  appellant  had  sought  to  present  the  question  arising  upon 
a  challenge  as  an  irregularity,  upon  affidavits,  the  court  said: 
"The  term  ^irregularity,'  as  here  used,  is  of  very  uncertain 
import.  We  do  not  wish  to  be  understood  as  attempting  to  de- 
termine, in  this  case,  what  should  be  considered  as  within  the 
term  used.  It  is  enough,  for  the  purposes  of  this  case,  to  say 
that  the  ruling  here  complained  of  was  not  an  irregularity  with- 
in the  meaning  of  the  statute,  and  could  not  be  properly  pre- 
sented .  by  affidavit.  Therefore,  although  the  ruling  was  er- 
roneous, the  cause  could  not  be  reversed  on  that  ground.'' 


§  261.    Error  in  rulings  on  objections  to  panel. 

It  is  a  rule  without  exception,  in  both  civil  and  criminal  cases, 
that  objections  to  the  panel  must  be  taken  before  the  jury  is 
sworn,  else  they  are  waived.*® 

As  to  what  form  and  degree  of  definiteness  should  be  required 
in  questions  propounded  to  jurors,  in  order  to  rebut  the  pre- 
sumption of  waiver,  the  authorities  point  to  the  conclusion  that 
if  the  questions  be  calculated  to  arouse  the  jurors'  attention  and 
direct  it  to  the  information  desired,  it  is  sufficient.  In  Pearey 
▼.  Michigan  Mut.  Life  Ins.  Co.,*^  the  court  said:  ''We  think 
that  the  question  asked  the  juror  required  him  to  answer  as  to 
the  policy  taken  out  on  his  life  for  the  benefit  of  his  wife.  This 
is  our  conclusion  upon  the  assumption  that  the  question  was 
that  which  the  appellee  maintains  it  was.    It  was  not  incum- 

25  78  Cal.  118,  124,  20  Pac.  297. 

20  Peopde  y.  Johnson,  104  Cal.  418,  38  Pae.  91,  holding  any  irregu- 
larity in  impaneling  jury  is  waived  by  failing  to  object,  as  where, 
upon  case  being  called,  bailiff  summoned  twelve  men  from  bystanders, 
and  they  were  sworn  without  objection. 

27  111  Ind.  59,  60  Am.  Eep.  673,  12  N.  E.  98. 
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bent  upon  the  appellee  to  minutely  cover  by  a  long  series  of 
specific  questions  all  phrases  of  the  subject,  but  it  was  enough 
to  ask  such  a  question  as  would  indicate  to  the  mind  of  a  fair 
and  reasonable  man  what  information  the  examining  coimsel 
sought  to  eUcit.  It  seems  clear  that  such  a  question  as  that 
asked  Bowman  ought  to  have  drawn  from  him  the  fact  that  he 
had  taken  out  a  policy  on  his  own  Ufe  for  the  benefit  of  his 
vife,  for  the  question  certainly  indicated  that  information  as  to 
his  interest  in  the  company,  as  well  as  his  connection  with  it,  was 
sought  by  the  counsel  conducting  the  examination,*'  The  de- 
cisions in  the  same  state  furnish  other  valuable  illustrations 
of  the  character  of  examination  which  will  satisfy  the  require- 
ments as  to  diligence  to  overcome  the  imputed  waiver.  When 
the  juror  was  asked  as  to  whether  he  had  formed  an  opinion, 
and  answered  that  he  had  not,  but  no  inquiry  was  made  as  to 
whether  he  had  served  on  the  grand  jury  which  found  the  in- 
dictment, yet  it  was  held,  on  proof  that  he  had  been  a  member 
of  the  grand  jury,  that  the  accused  was  entitled  to  a  new  trial.*® 
It  is  doubtful  if  that  would  be  accepted  as  a  suflScient  showing 
of  diligence  in  California,  Oregon  and  Nevada,  in  the  view  of 
decisions  already  mentioned,  in  view  of  the  common  and  pub- 
lic opportunity  to  acquire  information  as  to  who  constitute  the 
grand  jury  preferring  the  indictment. 

It  is  considered  unimportant  whether  the  concealment  be  will- 
ful or  unintentional  where  there  is  a  proper  showing  of  dili- 
gence and  ignorance  of  the  facts.  Thus  where  a  juror  was 
a$ked,  generally,  whether  he  was  a  freeholder  or  householder, 
and  by  reason  of  his  erroneous  opinion  gave  an  incorrect  an- 
swer, it  was  held  that  the  party  was  entitled  to  a  new  trial.^ 

If  an  objection  be  properly  raised,  calling  for  the  introduc- 
tion of  evidence  and  for  a  ruling,  either  upon  admissibility  of 
eridence,  or  upon  the  challenge,  any  error  therein  duly  ex- 
cepted to,  may  be  assigned  as  error  in  law  occurring  during  the 
trial  unon  motion  for  new  trial.  Almost  every  phase  of  the 
practice  herein  seems  to  have  appeared  in  People  v.  Fellows,*^ 

• 

28  Bice  V.  State,  16  Ind.  298.  See,  also,  Block  y.  State,  100  Ind. 
357. 

29  Lanphier  v.  State,  70  Ind.  317. 

30  122  Cal.  233,  236,  54  Pac.  830.  See,  also,  People  v.  Welch,  49 
Cal.  174^  People  v.  Coyodo,  40  Cal.  586;  People  v.  Goldenson,  76  Cal. 
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and  in  one  paragraph  of  the  opinion,  reading  as  follows :  "The 
regular  panel  was  exhausted  in  securing  the  jury,  and  a  special 
venire  was  issued,  directed  to  the  sheriff.  Upon  its  return  de- 
fendant interposed  a  challenge  to  the  panel  upon  the  ground  of 
the  bias  and  prejudice  of  the  sheriff  who  had  summoned  the 
members  of  it.  The  challenge  was  sustained,  and  a  new  venire 
ordered  to  issue,  directed  to  and  placed  in  the  hands  of  au 
elisor  named  in  the  order.  No  showing  was  made  that  the 
coroner  was  likewise  disqualified.  To  this  order  defendant  re- 
served an  exception.  He  also  interposed  a  challenge  to  the 
panel  thus  formed.  As  it  did  not  appear  that  the  eUsor  was 
biased  or  prejudiced,  and  as  that  is  the  only  ground  of  challenge 
contemplated  by  section  1064,  defendant's  objection  to  the 
panel  may  not  be  considered.  But  defendant  reserved  his  ex- 
ceptions to  the  order  appointing  an  elisor.  His  point  is,  that 
the  order  was  error  in  the  absence  of  a  satisfactory  showing  that 
the  coroner  also  was  disqualified,  or,  in  other  words,  that  the 
special  venire  under  the  circumstances  shown  should  have  been 
directed  to  and  returned  by  that  officer.  Therefore,  defendant 
is  entitled  to  a  consideration  of  the  question  as  an  alleged  error 
at  law  occurring  during  the  course  of  the  trial'*  And  the  case 
was  reversed  because  the  court  appointed  an  elisor  to  sum- 
mons jurors  to  complete  the  panel,  it  not  being  shown  that  the 
coroner  was  also  biased,  or  otherwise  disqualified.  Within  the 
meaning  of  the  term  "pane?'  is  included  a  special  venire  sum- 
moned after  the  regular  panel  is  exhausted,  to  fill  out  the 
deficiency.®^  The  objection,  where  the  sheriff,  or  other  of- 
ficer is  biased,  is  to  the  jurors  summoned  by  him  on  account  of 
his  bias,  and  not  to  the  supposed  irregularity.  In  People  v. 
Coyodo,^  the  defendant  had  been  convicted  of  the  crime  of 
murder  in  the  first  degree.  At  the  trial,  from  the  regular 
panel,  ten  jurors  were  selected  and  sworn,  the  regular  panel 
being  then  exhausted.  By  this  time  the  defendant  had  ex- 
hausted all  his  peremptory  challenges.    A  special  vt*nire  for  six 

328,  19  Pac.  161;  People  v.  Wallace,  101  Cal.  281,  35  Pac.  862; 
Bruner  v.  Superior  Court,  92  Cal.  239,  28  Pac.  341;  People  v.  Ebanks, 
117  Cal.  652,  49  Pac.  1049. 

81  People  V.  Coyodo,  40  Cal.  686.  To  same  effect  People  v.  Weleli, 
49  Cal.  174,  177. 

32  40  Cal.  '586. 
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additional  jurors  having  been  issued,  was  served  by  the  sheriff, 
and  the  jurors  summoned  appeared  in  court.  The  defendant 
then  interposed  a  challenge  to  the  panel  returned  on  the  special 
renire,  on  the  ground  that  the  sheriff  had  formed  and  expressed 
ao  unqualified  opinion  that  the  defendant  was  guilty.  The 
challenge  was  denied,  and  on  the  trial  of  it  the  sheriff  was 
sworn,  and  from  his  evidence  it  appeared  plainly  that  he  had 
fonned  and  expressed  such  an  opinion  as  would  have  disquali- 
fied him  from  serving  as  a  juror  in  the  case.  The  court  in  re- 
Tersing  the  case  and  ordering  a  new  trial,  held  that  the  defendant 
had  pursued  the  proper  practice  under  section  337  of  the 
Criminal  Practice  Act.**  If  a  special  venire  be  summoned  by 
order  of  court,  and  the  defendant  has  reason  to  believe  that  the 
officer  to  whom  the  order  is  given  or  directed,  is  biased,  his 
proper  oourse  is  to  challenge  the  panel  on  account  of  the  bias  of 
the  officer,  and  to  examine  the  ofQcer  under  oath,  touching  his 
bias.  If  the  court  rule  erroneously  on  the  showing  of  bias  on 
the  part  of  the  officer,  or  other  person  to  whom  the  venire  is 
giren  or  directed,  an  exception  thereto  is  available.  A  chal- 
lenge to  the  panel  in  such  case,  on  account  of  a  disqualifica- 
tion of  all  the  members,  or  of  any  member  thereof,  is  of  no 
avail.  The  only  ground  for  challenge  to  the  panel  is  '^ias 
of  the  officer  who  summoned  them.''** 

aa  Corresponding  with  section  1064  of  the  Penal  Code. 

84  Pen.  Code,  i  1064;  People  v.  Wallace,  101  Cal.  281,  283,  35 
Pae.  862.  In  this  case  Commissioner  Van  Clief  after  explaining  the 
facts  in  the  opinion  adopted  by  the  court  said:  ''The  jury  was  not 
drawn  but  was  summoned  by  the  sheriff  by  authority  of  a  special 
Tenire  facias  regularly  issued  by  order  of  the  court.  Before  any 
juror  was  sworn  the  defendant  challenged  the  panel  'on  the  ground 
that  the  panel  of  the  jurors  served  and  returned  are  nonresidents  of 
the  eonnty  of  San  Bernardino.'  The  district  attorney  said:  'Prose- 
cution denies  the  challenge. '  Thereupon  the  court  overruled  the  chal- 
lenge for  the  reason  that  the  only  ground  of  challenge  to  the  panel 
of  a  jury  summoned  by  a  special  venire  is,  'bias  of  the  officer  who 
summoned  them, '  as  provided  in  section  1064  of  the  Penal  Code.  This 
ruling  seems  to  be  warranted  by  the  case  of  People  v.  Welch,  49 
CiU.  177;  but  counsel  for  appellant  contends  that  inasmuch  as  the 
district  attorney  denied  the  challenge,  the  court  was  bound  to  try 
the  issue  of  fact— that  is  to  say,  the  court  was  bound  to  try  an  im- 
material issue,  a  decision  of  which  would  have  been  of  no  consequence 
on  the  challenge  of  the  panel,  on  the  sole  ground  that  the  jury  sum- 
New  TriaL  Vol.  1-30 
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§  262.    Duty  to  exhaust  peremptory  challengeft. 

A  party  who  has  had  a  remedy  for  error  in  his  own  hands^ 
but  has  neglected  to  apply  it,  will  not  be  heard  to  complain. 
And  it  is  well  settled  upon  authority  that  although  a  party 
has  unsuccessfully  challenged  a  juror  for  cause  on  account  of 
disqualification,  and  then  proceeded  to  trial  without  interpos- 
ing  a  peremptory  challenge,  having  one  or  more  left,  he  there- 
by waives  the  objection,  so  that,  although  the  court  may  have 
erred  in  overruling  his  challenge,  he  is  not  entitled  to  a  new 
trial  or  reversal  on  account  of  suet  error.    In  People  v.  Dur- 
rant,'*®  the  rule  and  its  reasons  are  thus  stated :  "The  defendant 
may  not  have  reviewed  an  error  which  he  has  invited  or  has 
failed  to  avoid  by  the  legal  means  at  his  command.    If  the  de- 
fendant feared  to  put  himself  upon  trial  before  the  jurors  whom 
he  had  challenged,  it  was  his  duty  to  have  availed  himself  of 
the  liberal  aid  which  the  law  affords  and  to  have  excused' them 
from  the  box.     If,  in  so  doing,  he  lessened  the  number  of  hi)» 
peremptory  challenges  to  such  an  extent  that  it  appears  they 
were  exhausted  before  the  completion  of  the  jury,  he  may  well 
be  heard  to  urge  in  argument  that  by  reason  of  the  erroneouo 
ruling,  the  number  of  his  peremptory  challenges  was  improperly 
curtailed,  and  he  was  deprived  of  a  legal  right;  but,  if  it  is 
shown,  as  here,  that  the  two  jurors  in  question  were  accepted 
and  allowed  to  remain,  when  the  defense  could  have  exercised 
peremptory  challenges  upon  them,  and,  further  that  at  the 
time  when  the  jury  was  completed  there  was  still  held  in  re- 
serve by  the  defense  nearly  half  of  its  peremptory  challenges — ^if, 
under  these  circumstances,  error  was  committed  by  the  trial 
court,  it  was  either  permitted  by  the  defense,  or  acquiesced  in 
by  its  failure  to  exercise  its  legal  right,  and  the  ruling  will 
not  be  reviewed.*' 

moned  were  nonresidents  of  the  county.    I  think  the  mere  statement 
of  this  proposition  is  a  sufficient  refutation  of  it." 

85  116  Cal.  179,  196,  48  Pac.  75.  To  same  effect,  Prewitt  v.  Lam- 
bert, 19  Colo.  7,  34  Pac.  864;  Territory  v.  Hart,  7  Mont.  42,  58,  17 
Pac.  768;  Territory  v.  Harding,  6  Mont.  326,  12  Pac.  750;  Lum  v. 
State,  11  Tex.  App.  483;  Presbury  v.  Commonwealth,  9  Dana,  203; 
State  v.  EUiott  45  Iowa,  487;  Benton  v.  State,  30  Ark.  340-344;  Erwin 
V.  State  29  Ohio  St.  190  23  Am.  Rep.  733;  People  v.  McGungill,  41 
Cal.  429,  430;  State  v.  Hartley,  22  Nev.  342,  357,  40  Pac.  372;  Spies 
V.  People,  122  111.  1,  3  Am.  St.  Rep.  320,  12  N.  E.  865,  17  X.  E.  898. 
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§  263.    Bight  of  party  to  full  panel  before  exercising  right 
of  challenge. 

The  proper  practice  upon  the  proceeding  to  obtain  a  jury  is 
well  settled  upon  authority.  When  one  or  more  of  a  full  panel 
01  twelve  has  been  excused  or  challenged  oflE  for  cause,  the  par- 
ties are  entitled  to  a  full  panel  of  twelve  men  majores  exceptionis 
before  being  required  to  exercise  the  right  of  peremptory  chal- 
lenge. The  proper  practice  in  the  selection  of  a  jury  is  to  fill 
the  panel,  and  upon  one  of  the  jurors  being  challenged  for  any 
cause,  or  "without  cause,^^  to  immediately  call  another  to  take 
his  place,  so  that  a  party,  in  determining  whether  to  challenge 
or  not  may  do  so  with  a  full  panel  before  him.*®  Nor  is  the 
fact  that  a  party  has  once  passed  the  jury  as  satisfactory,  a 
T^aiver  of  his  right  to  challenge  a  juror  once  accepted,  upon 
the  addition  of  another,  or  others  to  the  panel.  In  Silcox  v. 
Lang,^  the  trial  was  by  a  jury  of  eight  (by  agreement  probably, 
though  the  report  of  the  case  does  not  explain).  In  impanel- 
ing the  jury,  each  of  the  parties  challenged  a  juror  peremptor- 
ily; the  plaintiffs  then  announced  that  they  were  satisfied  with 
the  jury;  the  defendants  challenged  a  second  juror,  and  an- 
nonneed  that  they  were  also  satisfied,  whereupon  the  plaintiffs 
offered  to  challenge  another  juror,  to  which  the  defendants  ob- 
jected, on  the  ground  that  it  was  contrary  to  section  601  of  the 
Code  of  Civil  Procedure,  and  that  plaintiffs  had  waived  the 
right  to  challenge  such  juror,  and  could  not  do  so  without  good 
cause.  The  objection  was  sustained,  and  the  right  to  challenge 
denied.  Other  jurors  were  called  to  supply  the  place  of  those 
who  had  been  challenged,  whereupon  the  plaintiffs  renewed  their 
challenge  to  the  same  juror,  and  the  right  to  such  challenge  was 
again  denied.  Under  these  circumstances  the  judgment  and 
order  denying  a  new  trial  were  reversed,  for  the  error  of  the 
court  in  denying  plaintiffs'  challenge,  holding  that  the  fact  that 
the  plaintiffs  had  once  passed  the  jury,  including  the  juror  af- 
terward sought  to  be  challenged,  did  not  cut  off  his  right.     In 

36  SUcox  V.  Lang,  78  Cal.  118,  123,  20  Pac.  297;  People  v.  Scog- 
gins,  37  Cal.  676;  Taylor  v.  Western  Pac.  R.  R.  Co.,  45  Cal.  323,  330. 

37  78  Cal.  118,  20  Pac.  297.  See,  also,  Knollin  (A.  J.)  Co.  v.  Jones 
(Idaho),  63  Pac.  638;  Sterling  Bridge  Co  v.  Pearl,  80  111.  251;  Hunter 
T.  Parsons,  22  Mich.  96;  Hartzell  v.  Commonwealth,  40  Pa.  St.  462, 
466;  Spencer  v.  De  France,  3  G.  Greene,  216. 
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delivering  the  opinion,  the  court  said,  on  this  point :  "The  fact 
that  a  party  may  pass  the  panel  as  satisfactory  to  him,  at  a 
certain  stage  of  the  examination  cannot  be  held  to  cat  off  his 
right  to  challenge  one  of  the  jurors  so  passed,  at  a  later  stage. 
Such  changes  may  have  been  made  by  subsequent  challenges  as 
to  render  it  desirable  to  him  that  the  particular  juror  should 
not  sit,  and  of  this  the  party  must  be  the  sole  judge.  The  right 
of  challenge  may  be  exercised  at  any  time  before  the  juror  is 
sworn.'* 
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CHAPTEB  16. 

ERRORS  IN  RULING  UPON  EVIDENCB. 

f  264.    Distinction  between  erroneous  admission  and  tncufficiSQcy  of 
cvidenod* 

I  266.  Order  of  iirtroduetlon<— Seldom  subject  of  error. 

I  266.  Same — Statutory  provisions. 

i  267.  Discretionary  power  eactends  to  setting  aside  submission  of 

motion  for  nonsuit  to  receive  evidence. 

f  268.  Whether  court  has  power  to  set  aside  decision. 

t  269.  Discretion  may  be  abused. 

i  270.  Same— Discretion    somewhat   narrowed    in    criminal    cases. 

i  271.    Oifer  of  evidence— When  should  and  when  should  not  be  spe- 
cifically directed — ^Explaining  and   limiting  purpose. 

f  272.    When  matter  considered  in  evidence  without  formal  offer. 

3  273.    No  exception  considered  unless  objections  made  at  time  of 
offer,  unless  postponement  by  consent. 

I  274.    Same  subject — Application  of  rule  to  offer  of  secondary  evi- 
dence. 

i  275.    Same  subject — ^Application  of  rule  to  offer  of  privileged  com- 
munication. 

i  276.    Sufficiency   of   objections — ^Requirement  of   specification,   gen- 
erally. 

i  277.    Use  of  termSy  "irrelevant,"  "inunaterial/*  and  "incompetent." 

S  278.    Same  subject — Question  of  competency  not  raised  by  objections 
to  relevancy  and  materiality. 

i  279.    Same  subject — Illustration  of   rule  that  party   must  "place 
his  finger  on  the  precise  point  of  objection." 

S  280.    Same  subject— Slight  variance  from  allegation  must  be  pointed 
out. 

i  281.    Same  subject — ^With  reference  to  time  to  which  offered  evi- 
dence relates. 

{  282.    Same  subject — Application  of  rule  to  expert  testimony. 

I  283.    Same  subject — ^Application  of  rule  to  opinion  as  to  market 
value. 
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i  284.  Same  subject — With  reference  to  change  of  condition  by 
lapse  of  time. 

§  285.  Same  subject — ^With  reference  to  questions  impeaching  party's 
own    witness. 

f  286.  Same  subject — Phraseology  of  objection. 

I  287.  Same  subject — ^Application  herein  of  the  doctrine  of  waiver. 

I  288.  Exception  to  rule — ^When  general  objection  sufficient. 

%  280.  Effect  of  postponing  objection,  and  taking  under  advisement. 

f  290.  Error  in  ruling  on  offer  to  make  proof — Evidence  not  actually 
offered. 

f  291.    Offer  of  evidence  en  masse  proper  practice. 

f  292.    Deposition  not  to  be  s^gr^gated  and  read  in  parts. 

I  293.    Error  cannot  be  predicated  on  form  of  questions. 

§  294.  Error  resulting  from  production  and  nonproduction  of  docu- 
mentary evidence. 

I  295.  Error  in  case  of  joint  parties  in  admission  or  rejection  of 
evidence,  admissible  as  to  one  party,  but  inadmissible  as 
to  another. 

S  296.  Repeating  objection — ^When  not  necessary. 

f  297.  Error  in  striking^  out  and  refusing  to  strike  out  evidence^ 

S  298.  Same  subject — ^Rules  and  illustrations. 

i  299.  Motion  must  be  specific. 

§  300.  Exceptions — Form  of  and  when  to  be  taken. 

S  301.  Waiver  and  cure  of  error  herein. 

§  264.    Diftinction  between  erroneous  admission  and  InsuiB- 
ciency  of  evidence. 

A  failure  to  note  the  distlBction  between  insufficiency  of  evi- 
dence and  error  in  law  in  rulings  upon  the  admission  of  evi- 
dence has  led  to  some  confusion  in  practice.  In  determining 
on  motion  for  new  trial  as  to  the  sufficiency  of  the  evidence  to 
support  the  verdict  or  decision,  all  the  evidence  actually  ad- 
mitted is  entitled  to  consideration  without  regard  to  whether 
or  it  was  properly  or  improperly  admitted,  the  effect  of  evi- 
dence being  the  principal  matter  to  be  considered.  Where, 
however,  the  ground  relied  on  for  a  new  trial  consists  in  an 
alleged  error  of  the  court  in  ruling  upon  the  admissibility  of 
evidence,  the  possible  effect  of  the  evidence  is  considered  only 
in  connection  with,  and  as  an  incident  to  the  error,  with  a  view 
to  determining  whether  the  error  was  prejudicial  or  harmless. 
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The  distinction  is  clearly  pointed  out  in  McCloud  v.  O'Neall/ 
where  the  appellant  urged  that  an  error  of  the  court  in  a  rul- 
ing upon  the  admission  of  certain  evidence  should  be  con- 
sidered in  passing  upon  the  sufficiency  of  the  evidence  to  sup- 
port the  verdict.     Cope,  J.,  delivering  the  opinion,  said :  "This 
i^  an  appeal  from  an  order  granting  a  new  trial ;  and  it  is  ad- 
mitted that  if  all  the  evidence  in  the  case  was  properly  before 
the  jury,  this  order  cannot  be  disturbed.     We  think  that  no 
question  can  be  raised  upon  this  subject;  and  that  the  court,  in 
passing  upon  the  motion  for  a  new  trial,  could  not  properly 
have  disregarded  any  portion  of  the  evidence  upon  which  the 
jury  acted,  in  making  up  their  verdict     The  jury  were  bound 
to  consider  all  the  evidence  before  them;  and  the  question  for 
the  court  was,  whether,  upon  this  evidence  they  had  arrived  at 
a  correct  conclusion.    In  other  words,  the  court  was  called  upon 
to  determine  whether  the  jury  had  properly  discharged  their 
duty,  and  it  is  obvious  that  for  the  purpose  of  determining  this 
question,  it  was  necessary  that  full  effect  should  be  given  to  the 
evidence.    When  the  competency  of  the  evidence  has  been  de- 
clared by  the  court,  the  jury  are  compelled  to  receive  it,  and 
make  it  the  basis  of  their  verdict,  and  we  are  unable  to  see 
upon  what  principle  any  part  of  it  can  be  disregarded  upon  a 
subsequent  inquiry  as  to  the  correctness  of  the  verdict.     As  a 
matter  of  course,  a  verdict  obtained  upon  incompetent  evidence 
may  be  set  aside;  but  this  cannot  be  done  where  the  evidence 
was  admitted  without  objection ;  nor  can  it  be  done  even  where 
the  evidence  was  objected  to,  upon  the  ground  that  effect  was 
given  to  it  by  the  jury.     That  which  vitiates  the  verdict,  in 
such  a  case,  is  the  error  of  the  court  admitting  the  evidence; 
and  if  the  party,  seeking  to  set  aside  the  verdict,  is  not  in  a 
position  to  take  advantage  of  this  error,  he  cannot  be  heard  to 
object  that  the  evidence  was  improperly  admitted.     Where  the 
only  objection  is  that  the  verdict  was  not  authorized  by  the 
evidence,  the  question  of  competency  is  not  a  matter  for  the 

1  16  Gal.  393,  397.  See  Golden  Gate  M.  &  M.  Co.  v.  Hendy 
(Joshua)  M.  Wks.,  82  Gal.  184,  23  Pac.  45,  holding  that  evidence 
"whieh  is  stricken  out  cannot  be  considered  upon  a  question  whether 
there  is  evidence  sufELcient  to  justify  the  verdict.  An  agreement  as 
to  what  shall  constitute  proof  takes  it  out  of  the  rules  governing 
the  admissibility  of  evidence:  Tolman  (John  A.)  Co.  v.  Bowerman, 
5  S.  Dak.  197,  58  N.  W.  568. 
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consideration  of  the  court;  and  whatever  was  before  the  jury 
must  be  regarded  as  proper  and  legitimate  evidence."    And 
where  evidence  is  offered  and  properly  admitted  in  the  absence 
of  tenable  objection^  or  of  any  objection^  the  ruling  of  the 
court  admitting  it  cannot  be  rendered  erroneous  by  the  effect 
of  evidence  subsequently  introduced.    Upon  the  same  principle^ 
a  ruling  properly  excluding  evidence  as  offered,  or  in  view  of 
the  objections  to  it,  i8  not  affected  by  subsequent  evidence  ad- 
mitted.   Thus  in  Depuy  v.  Williams,*  the  court  excluded  cer- 
tain evidence  which  was  immaterial  without  other  proof.    SuS- 
sequently  such  other  proof  was  made,  but  the  excluded  proof 
appears  not  to  have  been  reoffered.    In  delivering  the  opinion, 
Rhodes,  J.,  said:  ^^At  the  time  plaintiffs  offered  to  prove  that 
Milton  colluded  with  the  defendants,  that  they  might  get  pos- 
session of  the  claim,  no  evidence  had  been  offered  tending  to 
prove  that  any  arrangement  or  agreement  had  been  made  be- 
tween Milton  and  the  other  plaintiffs,  by  which  he  was  to  hold 
the  claim,  or  do  any  act  for  them  or  on  their  account,  nor  did 
they  see  proper  to  prove  in  connection  with  the  testimony  then 
offered,  that  any  such  arrangement  or  agreement  had  been 
made,  or  was  proposed  to  be  made.    The  fact  of  the  collusion 
of  Milton  with  the  defendants  was  immaterial,  and  the  ruling 
of  the  court  being  correct  at  the  time  it  was  made,  proof  sub- 
sequently made,  completely  establishing  an  agreement,  by  which 
Milton  was  to  hold  the  possession  of  the  claim  for  the  plaintiff, 
and  perform  the  necessary  amount  of  work,  and  do  all  the  acts 
that  were  requisite  under  the  mining  laws,  to  enable  them  to 
continue  to  hold  and  own  the  claims,  would  not  have  the  effect 
of  rendering  the  decision  erroneous." 

ft 

§  265.    Order  of  introdnctioiL — Seldom  subject  of  error. 

The  law  favors  the  greatest  liberality  in  the  admission  of  evi- 
dence, and  leaves  the  order  of  its  introduction  almost  entirely 
within  the  discretion  of  the  trial  court.^    An  excellent  illus- 

2  26  CaL  309,  315. 

8  Gordon  v.  Searing,  8  CaL  49;  People  v.  ShainwaM,  51  Cal.  468; 
Crossett  v.  Whelan,  44  CaL  200;  Bates  v.  Tower,  103  Cal.  404,  37 
Pac.  385;  Cousins  v.  Partridge,  79  Cal.  224.  21  Pac.  745;  First  Nat. 
Bank  v.  Wolf,  79  Cal.  70,  21  Pac.  551,  748;  Lick  v.  Dia«,  37  Cal.  437; 
Lisman  v.  Early,  15  Cal.  199;  Barkly  v,  Copeland,  74  Cal.  1,  5  Am. 
St.  Rep.  413,  15  Pac.  307;  Bowman  v.  Eppinger,  1  N.  Dak.  21,  44 
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tration  of  the  policy  of  appellate  courts  herein  is  seen  in  the 
opinion  by  Justice  Moore,  in  Barrett  v.  Schleich*  as  follows: 
*'The  parol  agreement  to  convey  real  property  is  the  foundation, 
and  the  part  performance  thereof  by  the  purchaser  is  the 
superstructure,  which,  considered  as  a  unit,  authorizes  a  court 
o{  equity  specifically  to  enforce  the  contract;  and  it  seems  to 
OS  that,  under  our  statute  respecting  the  order  of  proof,  it  is 
discretionary  with  the  court  as  to  which  of  the  two  important 
facts  shall  be  first  proven.  It  is  argued  by  defendants  coun- 
sel that  the  right  of  the  court  to  regulate  the  order  of  proof  re- 
lates to  the  reception  of  competent  evidence  only,  and  not  to  a 
right  to  admit  incompetent  testimony.  If  it  be  conceded  that 
the  point  insisted  upon  be  true,  the  legal  principle  thus  in- 
volved can  have  no  application  to  the  case  at  bar ;  for  it  is  ad- 
mitted that  evidence  of  the  oral  agreement  would  be  admissible 
after  proof  of  the  acts  of  part  performance  had  been  made." 
And  though  anticipatory  of  a  subject  elsewhere  fully  considered, 
it  may  be  well  to  state  here  that  no  ruling  of  the  court  as  to 
the  mere  order  of  proof  will  be  held  an  abuse  of  discretion  un- 
less some  probable,  or  at  least  possible  injury  may  have  re- 
sulted. Thus  in  Bates  v.  Tower*  the  court  said:  "The  gen- 
eral role  is  that  the  mere  order  in  which  evidence  may  be  in- 
troduced is  very  much  in  the  discretion  of  the  court,  and  will 
not  be  interfered  with  by  the  appellate  court,  except  in  cases 

N.  W.  1000;  Barrett  v.  Schleich,  37  Or.  613,  62  Pac.  792;  Baird  v. 
Gleekler,  7  8.  Dak.  284,  64  N.  W.  118;  Ashton  v.  Aahton,  11  S.  Dak. 
610,  79  N.  W.  1001. 

CroBS-ezamination.— Ordinarily,  cross-examination  shonld  be  lim- 
ited to  matters  brought  out  on  examination  in  chief:  Connor  v.  Car- 
Bon,  13  S.  Dak.  550,  83  N.  W.  588.  A  defendant  cannot,  as  against 
l^oper  objection,  introduce  his  case  by  cross-examination  of  plain- 
tiff's witnesses:  First  Nat.  Bank  v.  Smith,  8  8.  Dak.  7,  65  N.  W. 
437.  Otherwise,  where  he  merely  seeks  to  disprove  by  the  witness 
the  ease  made  ont  by  the  testimony  of  the  witness  in  chief:  Wendt 
▼.  BaOway  Co.,  4  8.  Dak.  476,  57  N.  W.  226.  8ee  Novotny  v.  Dan- 
forth,  9  8.  Dak.  301,  68  N.  W.  749;  Noyes  v.  Belding,  6  8.  Dak. 
603,  59  N.  W.  1069.  Thus  an  attorney  suing  for  pay  for  services 
may,  on  ero8»>examination,  be  asked  as  to  his  carelessness:  Cranmer 
▼.  Association,  6  8.  Dak.  341,  61  N.  W.  35. 

4  37  Or.  613,  617,  62  Pac.  792. 

s  103  CaL  404,  406,  37  Pac  385;  as  to  waiver  and  cure  of  error, 
Ke  I  301. 
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01  abuse  of  such  discretion.  But  appellant  contends  that  sub- 
division 6  of  section  1870,  of  the  Code  of  Civil  Procedure  is  an 
exception  to  this  general  rule,  and  permits  the  acts  and  dec- 
larations of  agents  to  be  proved  only  'after  proof  of  agency.' 
Conceding  this  to  be  as  contended,  though  I  have  found  no  case 
in  which  the  code  has  been  so  construed,  yet  it  is  clear  that  ap- 
pellant was  not  injured  by  the  alleged  error."  This  power  per- 
tains to  the  court,  and  should  not  be  abdicated,  in  favor  of  a  li- 
cense to  the  litigants  to  disregard  it.  It  is  seldom,  however, 
that  error  can  be  successfully  urged  upon  no  better  ground  than 
0,  disregard  of  the  proper  order  of  proof.  And  where  it  did 
not  appear  from  the  record  that  certain  competent  evidence  ob- 
jected to  and  excluded,  was  excluded  on  the  ground  that  it 
was  offered  out  of  its  proper  order,  the  supreme  court  refused 
to  assume  that  it  was,  and  assumed  that  it  was  erroneously  re- 
jected as  incompetent.^ 

§  266.    Same— Statutory  proyisions. 

Since,  however,  a  party  may  be  placed  at  a  great  disadvan- 
tage by  a  disregard  of  the  natural  and  estahlished  order  for 
the  introduction  of  evidence,  the  matter  has  been  regulated  by 
statute  in  most  of  the  states.''  Such  statutes,  being  little  more 
than  advisory,  discretionary  control  of  the  matter  is  still,  to  a 
great  extent,  retained  by  the  courts.  The  order  established  by 
such  statutes  must  be  observed  unless  a  different  order  be  per- 

6  Lick  y.  Diaz,  37  Cal.  437,  446.  A  party  cannot  predicate  er- 
ror upon  rejection  of  evidence  offered  to  rebut  evidence,  which  he 
has  drawn  out  on  cross-examination  of  a  witness  for  the  opposite 
party  upon  a  collateral  matter:  Buckley  v.  Silverberg,  113  CaL  673, 
680,  43  Pac.  804.  The  meaning  of  the  court  here  evidently  is  that 
a  party  cannot  base  rebuttal  evidence  upon  incompetent  evidenco 
drawn  out  by  himself  from  witnesses  for  the  opposite  party,  though 
without  objection. 

On  defense  of  atatate  of  UmitationB.— It  is  often  difficult  to  de- 
termine the  proper  course  to  be  pursued  by  a  defendant,  in  the  matter 
of  objecting  to  evidence,  where  he  has  pleaded  the  statute  of  limita- 
tions. The  fact  that  one  item,  proof  of  which  is  offered,  appears 
upon  the  face  of  the  offer  to  be  barred  does  not  always  justify  an  ob- 
jection to  it  on  that  ground:  See  Bode  v.  Lee,  102  CaL  583,  589,  36 
Pac.  936. 

7  See  CaL  Code  Civ.  Proc,  H  607,  2042;  Hill's  Ann.  Laws,  Or.,  i 
830. 
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mitted  by  leave  of  the  court    If  a  plaintiflE,  for  instance,  should 
keep  back  all  his  testimony  on  a  material  point,  until  he  has 
drawn  out  all  the  testimony  of  the  other  party,  and  then  seek 
to  introduce  it,  he  does  so  at  the  risk  of  having  it  excluded  by 
the  court.    The  rule  and  its  reason  are  stated,  and  the  discre- 
tionary power  of  the  court  recognized,  in  Kohler  v.  Wells®  in 
these  words:  "The  defendants  object,  on  the  ground  that  this 
evidence  should  have  been  offered  on  the  plaintiffs  original 
case  before  he  rested.     The  court  sustained  the  objection  and 
plaintiff  excepted.    This  ruling  presents  the  most  important 
question  in  the  case.    It  must  be  borne  in  mind  that  the  plain- 
tiff had  offered  no  proof  at  all  on  this  point ;  yet  it  was  a  point 
upon  which  was  essential  to  his  recovery.     He  did  not  now,  so 
far  as  appears  by  the  record,  show  to  the  court  that  he  had, 
through  any  mistake  in  law,  or  from  any  inadvertence,  omitted 
to  introduce  evidence  on  this  point,  and,  upon  some  reasonable 
cause  shown,  appeal  to  the  discretion  of  the  court  to  open  his 
case  and  permit  him  to  supply  the  defect.    But  he  simply  re- 
Ked  upon  his  right  to  introduce  the  testimony  by  way  of  rebut- 
tal.   It  was  testimony  that  clearly  belonged  to  the  original 
case  of  the  plaintiff,  and  should  have  been  introduced  before  he 
rested;  for,  if  it  tended  to  prove  anything  material,  it  was  that 
Kohler  did  not  deposit  a  lead  bar.     A  plaintiff  has  no  right 
to  keep  back  all  his  testimony  on  any  material  point  until  he 
draws  out  the  testimony  of  the  other  party  and  then  come  in 
with  his  own.     This  would  give  him  an  undue  advantage,  con- 
trary to  the  rules  of  law,  and  if  he  does  so  reserve  his  testi- 
mony, deliberately  and  willfully,  the  courts  will  not  allow  him 
to  come  in  after  the  defendant  rests  and  make  out  his  case. 
But  whether  plaintiff  will  be  permitted  to  reopen  his  proofs  or 
not,  is  a  question  which  rests  very  much  in  the  discretion  of 
the  court  below,  upon  consideration  of  the  circumstances  sur- 
rounding the  particular  case.**    A  party  may  not  offer  evidence 
out  of  order,  however  competent,  relevant  and  material,  and 
have  it  admitted  as  of  right  without  asking  and  obtaining 
leave  of  court  to  do  so.     In  Young  v.  Brady®  the  plaintiff,  in 

8  26  Cal.  606,  614.     See,  also,  Young  v.  Brady,  94  Cal.   128,  130, 
29  Pac.  489;  Union  Water  Co.  v.  Crary,  25  Cal.  506,  85  Am.  Dec.  145. 

»  94  Cal.  128,  130,  29  Pac.  489.     See,  also,  Ahrens  v.  Adler,  33  Cal. 
608  J  Consolidated  Nat.  Bank  v.  Pacific  Coast  S.  S.  Co.,  95  Cal.   1, 
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rebuttal,  offered  evidence  which  should  have  been  offered  as  part 
of  his  original  case.  The  defendant  objected,  and  the  court  ex- 
cluded it  upon  the  ground  that  the  evidence  was  part  of  plain- 
tiff^s  original  case,  which  should  not  have  been  withheld  for  the 
purpose  of  rebutting  the  evidence  on  the  part  of  the  defendant. 
The  supreme  court,  in  ai&rming  the  judgment,  said :  *'The  court 
v/as  not  asked  to  permit  the  plaintiff  to  reopen  his  case  for  the 
purpose  of  introducing  this  testimony;  therefore,  the  court  did 
not  err  in  excluding  it  as  a  part  of  plaintiff's  original  case.'' 

The  correctness  of  a  ruling  rejecting  an  offer  of  evidence  out 
of  order,  after  the  amendment  of  a  pleading  by  the  opposite 
party,  generally  depends  upon  whether  any  new  issues  are 
raised,  or  existing  issues  are  changed  in  any  material  respect,  by 
the  amendment.®*  The  question,  in  case  of  the  amendment  of 
the  complaint,  may  sometimes  be  tested  by  considering  whether 
it  necessitates  an  amendment  of  the  answer,  or  whether  an 
amendment  of  the  answer  would  be  proper.®^ 

§  267.  DiscretioiLary  power  extends  to  setting  aside  nibmii- 
sion,  motion  for  nonsuit,  etc.,  to  receive  evidenoe. 
The  court  may  not  only  change  the  established  order  up  to 
the  close  of  the  evidence,  but  may  set  aside  the  submission  and 
allow  one  or  both  parties  to  introduce  additional  evidence.  In 
Clancy  v.  Lord,*^  which  was  an  equity  case,  this  was  done  three 
months  after  a  verdict  had  been  returned  on  special  issues  sub- 
mitted to  a  jury,  and  the  course  pursued  by  the  trial  court  was 
sanctioned  by  the  supreme  court,  although  it  did  not  appear 
why  the  court  had  thus  delayed  action.  The  return  of  the  ver- 
dict by  the  jury  did  not,  however,  affect  the  question,  because 
the  verdict  was  merely  advisory.  In  the  exercise  of  the  same 
discretionary  power,  it  was  held  that  the  court  properly  ad- 

29  Am.  St.  Bep.  85,  30  Pae.  96;  People  v.  Christ ensen,  85  CaL  568,  24 
Pac.  888;  McGrath  v.  Wallace,  85  Cal.  622,  24  Pac.  793. 

Oa  Ahrens  y.  Adler,  33  Cal.  608. 

9b  See  Akin  v.  Albany  N.  R.  R.  Co.,  14  How.  Pr.  339;  Whitcomb 
V.  Hungerford,  42  Barb.  186;  Dax  v.  Dey,  3  Wend.  362. 

10  87  Cal.  413,  418,  25  Pac.  493.  See,  alao,  Keys  v.  Warner,  45 
Cal.  60.  Held  proper  to  set  aside  submission,  permit  an  amendment 
of  the  complaint,  and  the  introduction  of  further  evidence,  to  the 
end  that  the  case  might  be  disposed  of  on  its  merits:  Andrus  v. 
Smith,  133  Cal.  78,  65  Pac.  320. 
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mitted  evidence  after  motion  for  nonsuit^^*  to  permit  a  second 
offer  of  evidence  previously  ruled  out,  subsequent  evidence 
showing  its  competency  and  materiality.*^  Also,  where  subse- 
quently the  proper  foundation  is  laid,  or  the  necessary  authenti- 
cation is  procured,  evidence  previously  rejected  in  their  absence 
may  be  admitted.**  On  the  other  hand,  the  court  may  refuse 
lo  admit  evidence  offered  out  of  its  proper  order,  and  its  ruling 
will  not  be  disturbed  unless  a  clear  abuse  of  discretion  be  shown. 
Thus,  it  was  held  not  error  to  refuse  to  set  aside  a  submission 
ic  enable  the  plaintiff  to  prove  the  steps  leading  up  to  the  in- 
troduction of  a  tax  deed,  where  the  defendant  had  at  the  time 
of  the  introduction  of  the  deed  notified  him  that  such  proof 
would  be  required,  and  there  was  no  sufficient  showing  that 
the  necessary  preliminary  proof  was  omitted  through  inad- 
vertence.** Clearly,  a  party  has  no  claim  upon  the  favorable 
exercise  of  the  court^s  discretion  to  set  aside  a  submission,  re- 
open a  case  and  receive  further  evidence,  unless  he  can  show 
proper  diUgence  or  excusable  neglect  in  not  previously  offering 
it;  also  that  it  is  material.*'' 

A  party  who  might  otherwise  allege  an  abuse  of  discretion 
m  setting  aside  a  submission  upon  application  of  the  other 
party,  may  estop  himself  from  urging  the  point  by  availing 
himself  of  the  opportunity  to  introduce  further  evidence.** 

§  268.    Whether  oonrt  has  power  to  set  aside  deeision. 

The  power  of  the  court  to  set  aside  its  findings  and  receive 
additional  evidence,  in  the  absence  of  a  motion  for  new  trial, 
and  without  an  entire  retrial,  may  well  be  doubted.  If  it  may 
do  80,  it  is  evident  that  a  court  could  set  aside  a  decision  and 
judgment  and  render  a  new. and  different  judgment,  without 

11  Abbej  Homstead  Assn.  v.  Willard,  48  Gal.  615;  May  v.  Hanson, 
5  CaL  360,  63  Am.  Bee.  135. 

12  Foote  V.  Biehmond,  42  Gal.  439,  442. 

13  Foote  V.  Biehmond,  42  GaL  439,  442. 

14  Haines  v.  Young,  132  Gal.  S12,  64  Pae.  1079.    . 

15  See  Gonsolidated  Nat.  Bank  v.  Pacific  Goast  S.  S.  Go.,  95  Gal. 
1,  16,  29  Am.  St.  Bep.  85.  30  Pae.  96;  Haines  v.  Young,  132  Cal. 
612,  64  Pae.  1079. 

i«  Keys  V*  Warner,  45  GaL  60. 
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the  pretext  of  admitting  more  evidence;  in  other  words,  sit  aa 
a  court  of  review  on  its  own  judgments.*^ 

§  269.    Discretion  may  be  abnsed. 

There  is  undoubtedly  a  limit  to  the  discretionary  power  of 
trial  courts  herein.  But  here,  as  in  other  cases,  the  only  lim- 
itation that  the  law  has  placed  upon  the  exercise  of  discretion- 
ary judicial  power  is  a  vague  one,  namely,  that  it  must  not 
be  abused.  While  it  may  be  diflBcult  to  define  what  is  meant 
by  abuse  of  judical  discretion,  and  whatever  it  may  imply  as 
to  the  disposition  and  motives  of  the  judge,  it  is  fairly  de- 
ducible  from  the  cases  that  one  of  its  essential  attributes  is 
that  what  is  claimed  to  be  an  abuse  must  be  shown  to  have 
effected  an  injustice  to  the  complaining  party.  This  injury 
was  held  sufficiently  shown  in  a  case  where  the  court  improp- 
erly sustained  an  objection  to  a  question  on  cross-examination.** 
In  this  case  the  court  took  occasion  to  discuss  the  importance 
of  cross-examination  and  liberality  which  should  be  shown  in. 
permitting  it,  as  follows :  "We  do  not  think  the  respondent  can. 
maintain  his  position.  In  the  first  place,  the  right  of  cross- 
examination  is  one  of  the  most  important  privileges  pertaining^ 
tc  a  trial  of  an  issue  of  fact.  It  exists,  and  ought  to  exist,  in 
great  latitude,  for  it  is  the  only  effectual  shield  against  per- 
jury, and  the  only  sure  means  of  eliciting  the  whole  truth.  We 
are  inclined  to  agree  with  the  counsel  for  the  appellants,  that 
courts  are  apt  to  take  too  narrow  a  view  of  the  rights  of  the 
examiner  in  such  cases,  and  to  give  too  extended  a  scope  to  the 
rule  that  a  cross-examination  is  to  be  confined  to  the  subject 
matter  of  the  evidence  in  chief.  Undoubtedly,  the  cross-ex- 
amination cannot  go  beyond  that  matter;  but  it  ought  to  be 
allowed  a  very  free  range  within  it.  In  order  to  this,  the 
witness  may  be  sifted  as  to  every  fact  touching  the  matters  as 
to  which  he  testifies,  so  that  his  temper,  leanings,  relations  to 
the  parties  and  the  cause,  his  intelligence,  the  accuracy  of  his 
memory,  his  disposition  to  tell  the  truth,  his  means  of  knowl- 

17  The  question  of  the  court's  power  over  its  findings  after  fil- 
ing further  discussed  in  chapters  1,  19. 

18  Jackson  v.  Feather  Biver  Water  Co.,  14  Cal.  18.  On  snbjeet 
of  discretion,  see,  also,  Priest  v.  Union  Canal  Co.,  6  CaL  170;  Miller 
V.  Sharp,  49  Cal.  233. 
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edge,  his  general  and  particular  acquaintance  with  the  subject 
matter,  may  be  fully  tested.  Much  must  be  left  to  the  dis* 
cretion  of  the  counsel  upon  this  subject."  On  the  other  hand, 
it  was  held  error  to  permit,  on  cross-examination  of  plain- 
tiff, proof  of  the  execution  of  an  agreement  relied  upon  ats  a  de- 
fense to  a  note  in  suit.*®  In  this  case  the  court  said:  "The 
court  might,  in  its  discretion,  as  is  often  done,  permit  the  de* 
fendant  to  prove  by  plaintiff's  witness,  when  on  the  stand,  the 
due  execution  of  an  agreement  important  to  his  defense.  This 
course,  treated  as  a  mere  matter  of  convenience,  was  not  open 
to  serious  objection.  To  permit  this  agreement  to  be  then  ad- 
mitted in  evidence  was,  however,  quite  a  different  matter.  It 
was,  in  effect,  to  inject  into  the  case  of  the  plaintiffs  a  portion 
of  the  defense,  and  was  subversive  of  known  and  fixed  rules  of 
procedure  and  violative  of  the  whole  theory  upon  which  those 
rules  are  founded.  The  proof  of  the  execution  of  the  written 
agreement  of  August  6,  1892,  was  not  proper  in  cross-examina- 
tion, and  its  admission  in  evidence  was  error.''  This,  how- 
ever, like  the  case  just  previously  noticed,  presents  a  case  of 
error  that  is  a  violation  of  the  established  rules  governing  the 
introduction  of  evidence.  The  courts  too  often  neglect  to  dis- 
criminate herein. 

And  injustice  may  as  well  result  from  a  refusal  to  suspend 
the  established  order  of  proof  as  in  too  free  an  exercise  of  the 
power  to  change  it.  If  a  party  should  make  as  strong  a  show- 
ing in  support  of  an  application  -to  introduce  evidence  out  of 
order  as  would  entitle  him  to  a  new  trial  on  motion  therefor  for 
newly  discovered  evidence,  it  would  amount  to  an  abuse  of  dis- 
cretion for  the  court  to  refuse  to  grant  it ;  and  a  denial  of  the 
application  would  no  doubt  be  held  an  abuse  of  discretion  on 
the  part  of  the  court.  And  since  the  inadvertence  has,  as  a 
rule,  less  serious  results  to  the  opposite  party  than  the  granting 
of  a  new  trial  upon  newly  discovered  evidence,  it  has  been  held 
an  abuse  of  discretion  to  refuse  leave  to  supply  an  inadvertent 

19  Haines  v.  Snedigar,  10  Cal.  18,  21,  42  Pac.  462. 

As  to  right  to  have  entire  paper  read.— If  one  party  reads  a  por- 
tion of  a  written  document  in  evidence  in  his  behalf,  the  other 
party  is  entitled  to  the  reading  of  the  remaining  portions  thereof, 
before  the  intervention  of  other  evidence,  and  a  refusal  to  permit  it 
ii  error:  Spanagel  v.  Dellinger,  38  Cal.  278,  284. 
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omission  after  motion  for  nonsuit.*^  In  Barry  v.  Bennett-^ 
the  court  said  that  the  lower  court  should  have  permitted  a 
witness  to  be  recalled  to  prove  a  material  fact,  such  permission 
having  been  refused,  notwithstanding  that  it  was  made  to  ap- 
pear that  knowledge  that  the  witness  would  so  testify  had  come 
to  the  knowledge  of  counsel  after  the  witness  was  excused; 
but,  as  the  judgment  and  order  were  reversed  principally  on 
other  grounds,  it  cannot  be  said  that  it  would  have  been  re- 
versed as  for  abuse  of  discretion  therein. 

§  270.    Same— Diioretion    lomewhat   narrowed   in   eriininal 

Less  latitude  of  power  in  suspending  the  regular  order  in 
favor  of  the  prosecution  in  criminal  cases  is  conceded  than  to 
either  party  in  civil  cases.  Circumstances  may  render  it  very 
prejudicial  to  defendants  in  criminal  cases  to  admit  evidence 
out  of  order.  Thus  it  was  held  to  be  error  to  permit  the 
prosecution,  where  embezzlement  was  charged,  when  putting  in 
their  evidence  in  chief,  to  show  that  the  prosecuting  witness 
had  certain  money  on  deposit,  in  order  to  strengthen  or  bolster 
the  testimony  of  such  witness,  in  anticipation  of  the  evidence 
for  the  defendant.  But  whether  the  error  would  warrant  a 
new  trial  or  reversal  was  not  decided,  as  a  reversal  was  had 
on  the  ground  of  the  insufficiency  of  the  evidence.**  In  an- 
other case  (having  the  same  title),  it  was  held  prejudicial  error 
in  a  prosecution  for  rape,  for  the  district  attorney  to  be  per- 
mitted to  ask  the  prosecutrix  whether  she  had  ever  had  sexual 
intercourse  with  defendant  previous  to  the  assault,  it  being  only 
proper  for  rebuttal  upon  an  attack  being  made  upon  her  previ- 
ous chastity  by  the  defendant.**  And  in  People  v.  Van 
Ewan,*'^  it  was  held  that  upon  the  defendant's  counsel  having 

20  Low  V.  Warden,  70  CaL  19,  11  Pac  350. 

21  45  Cal.  80,  84. 

22  People  V.  O'Brien,  106  Cal.  104,  39  Pac.  352.  The  order  of  proof 
in  criminal  cases  is  prescribed  by  section  1093  of  the  Penal  Code, 
but  by  section  1094  the  order  is  left  very  much  within  the  discre- 
tion of  the  court,  which  will  not  be  disturbed  except  in  ease  of 
abuse:  See   People  v.  Gordan,  103  Cal.  568,  37  Pac.  534. 

23  People  V.  O'Brien,  130  Cal.  1,  6,  62  Pac  297. 

24  111  Cal.  44,  43  Pac.  520. 
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a  witness  for  the  prosecution  to  merely  identify  two  items  ou 
a  paper,  which,  however,  was  not  introduced  in  evidence  by 
Iiim,  it  was  error  to  allow  the  prosecution  to  introduce  the  paper 
on  redirect  examination. 

§  271.    Offer  of  evidence— When  should  and  when  should  not 
be  specifically  directed — ^Explaining  and  limiting  purpose. 

^\Tiere  a  party  offers  evidence  competent  to  prove  material 
facts  in  issue  under  the  pleadings,  it  is  error  to  exclude  the  evi- 
dence merely  because  the  party  does  not  then  explain  that 
he  intends  to  follow  it  up  with  proof  as  to  other  material  facts 
bv  other  witnesses.  And  it  is  doubtful  if  the  court  can  re- 
(jnire  a  party  to  give  such  explanation,  except  where  the  of- 
fered evidence  is  incompetent  in  the  absence  of  other  or  prelim- 
inary proof.  In  a  case  of  this  kind  the  court  said :  "It  is  now 
contended,  however,  by  respondent  that  the  evidence  was  in- 
admissible because  the  offer  did  not  embrace  every  fact  nec- 
essary to  establish  the  defense.  It  was  relevant  as  far  as  it 
went.  The  defendant  may  not  have  been  able  to  prove  all  the 
facta  by  the  witnesses  then  under  examination.  It  may  be 
that  he  intended  to  prove  other  facts  by  other  witnesses,  who 
did  not  know  the  fact  now  offered.  It  does  not  appear  that 
he  was  called  upon  to  state  whether  he  intended  to  follow  the 
testimony  offered  by  others^  testimony  or  not.  As  this  essen- 
tial evidence  was  excluded,  it  would  have  been  useless  to  offer 
testimony  as  to  the  other  facts  necessary  to  sustain  this  defense, 
because,  without  the  testimony  offered  and  excluded,  he  must 
necessarily  have  failed  on  that  defense.  It  does  not  appear 
that  the  evidence  was  excluded,  because  the  defendant  did  not 
propose  to  prove  the  other  facts  essential  to  his  defense.  If  this 
was  the  point  of  the  objection  it  should  have  been  so  stated.*^* 
But  if  an  offer  of  evidence  does  not  show  its  admissibility  on 
its  face,  it  is  the  duty  of  counsel  to  explain  the  purpose  for 

which  it  is  offered,  and  its  relevancv.     If  with  or  without  the 
explanation,  the  relevancy  of  the  evidence  is  not  apparent,  it 

1*  not  error  to  sustain  a  general  objection  to  it.    Thus,  where 

«5  Tyler  v.  Green,  28  Cal.  407,  409,  87  Am.  Dec.  130,  note.  See,  also. 
Palmer  v.  McCaflferty,  15  Cal.  334  j  People  v.  Brotherton,  47  Cal.  388; 
^iw  V.  Wakefield,  118  Cal.  107,  50  Pac.  310. 
New  Trial,  VoL  1—31 
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in  an  action  by  an  architect  for  services,  a  party  placed  a  wit- 
ness upon  the  stand  to  prove  a  copy  of  a  lithographic  sketch 
of  a  gallery,  the  pertinency  of  which  was  not  apparent,  saying: 
"I  want  to  prove  that  Mr.  Sullivan  got  this  sketch  from  Mr. 
Havens,''  etc.,  his  only  explanation  being  that  he  offered  this 
evidence  for  what  it  was  worth,  it  was  held  that  the  trial  court 
had  properly  concluded  that  it  was    worth  nothing.*® 

It  is  the  undoubted  rule  that,  when  evidence  is  offered  gen- 
erally and  admitted,  it  is  evidence  for  all  proper  purposes,  but 
it  is  also  the  rule  that  evidence  may  be  admissible  for  a  spe- 
cific purpose,  and,  when  so  admissible,  the  trial  judge  should 
state  the  purpose  for  which  it  is  to  be  received  and  considered 
by  him,  or  by  the  jury.  And  particularly  should  he  do  this 
when  his  attention  is  directed  to  the  matter,  and  he  is  asked  to 
declare  those  purposes.*'^    And  where  evidence  is  admissible  for 

26  Havens  v.  Donohne,  111  Cal.  297,  301,  43  Pae.  962.  See,  also, 
Taylor  v.  Kelly,  103  Cal.  178,  37  Pae  216,  as  to  duty  of  counsel 
to  explain  o£fer.  In  the  second  case  the  court  said:  "It  is  not 
apparent,  therefore,  that  the  answer  to  the  question  would  have 
been  material,  and  in  such  case  counsel  should  have  stated  the 
fact  he  expected  to  prove,  and  made  an  offer  to  prove  it,  by  the 
witness,  and  thus  put  in  the  record  the  facts  which  would  show 
whether  it  was  material.  In  the  absence  of  such  statement  in 
the  record  we  cannot  say  that  the  facts  expected  to  be  stated  in 
answer  to  the  question  were  material,  or,  if  material,  that  appellant 
was  prejudiced  by  the  ruling." 

27  Byrne  v.  Byrne,  113  Cal.  294,  297,  49  Pae.  536.  In  this  case 
the  court  illustrates  the  importance  of  having  the  trial  court  declare 
the  specific  purpose  for  which  evidence  is  received  in  certain  cases 
as  follows:  "Thus,  for  example,  a  letter  may  bo  oifered  merely 
to  prove  the  handwriting  of  a  party  or  of  a  witness.  To  admit  that 
letter  generally,  or  for  all  proper  purposes,  would  admit  as  well  the 
contents  of  the  letter,  and,  unless  the  court  by  its  ruling  specifically 
limits  the  purpose  of  the  admission,  objecting  counsel  can  never 
know  the  inner  workings  of  the  mind  of  the  court,  nor  be  able  to 
tell  for  what  purpose  it  was  considered.  They  would  thus  be  de- 
prived of  the  Opportunity  of  urging  upon  the  attention  of  this  court 
a  valid  objection  to  the  introduction  of  evidence  which  they  had 
done  fheir  utmost  to  have  east  in  perfect  form.  Or,  again,  a  letter 
might  be  admissible  in  evidence  to  prove  the  state  or  condition  of 
mind  of  the  person  writing  it,  as  frequently  happens  in  cases  of  con- 
tested wills  under  charges  of  undue  influence  or  fraud.  In  such  an 
instance,  the  contents  of  the  letter  would  be  admissible  as  tending 
to  show  the  state  of  mind  of  the  writer,  but  it  would  not  be  ad- 
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some  specific  purpose,  but  not  generally,  the  purpose  should  be 
explained;  otherwise  there  is  no  error  in  rejecting  it,*® 

When  evidence  is  offered  which  is  of  a  general  character 
rendering  it  inadmissible,  but  admissible  for  exceptionable  pur- 
poses or  under  exceptional  circumstances,  such  explanation  must 
accompany  the  offer  as  will  bring  it  within  an  exception.  Thus 
in  Stev^is  v.  San  Francisco  etc.  Ry.  Co.,**  the  appellant  had 
excepted  to  a  refusal  of  the  court  to  permit  him  to  prove  the 
general  reputation  of  an  employee  of  the  defendant  for  sobri- 
ety among  those  employed  in  the  ferry  service.  The  court,  after 
quoting  from  Greenleaf  on  Evidence,  said :  "There  are  some  ex- 
ceptions to  the  general  rule  enunciated  by  Greenleaf,  but  the  of- 
fer of  plaintiff  failed  to  bring  the  proffered  testimony  within  any 
of  the  exceptions.  In  other  words,  the  offer  was  general.  In 
his  brief,  counsel  for  appellant  argues  that  this  evidence  was 
proper  as  tending  to  bring  knowledge  of  the  habits  of  the  en- 
gineer home  to  defendant.  If  offered  for  that  specific  purpose, 
it  should  have  been  so  specified,  which  was  not  done.  Where 
evidence  is  admissible,  not  generally,  but  for  some  specific  pur- 
pose, the  offer  should  designate  the  purpose.'' 

When  an  offer  is  made  of  evidence  not  apparently  relevant,  an 
offer  must  be  made  to  prove  all  the  facts,  which  taken  in  connec- 

missible  as  establishing;  or  tending  to  establish  any  facts  or  re- 
citals or  charges  which  the  letter  might  contain.  Yet,  if  generally 
admitted,  how  could  objecting  counsel  know  but  that  the  court  con- 
(idered  the  letter  for  these  purposesf^'  Technical  error  in  limiting 
evidence  of  what  was  said  in  a  con  versa  tiou  was  held  to  be  without 
prejudice  where  substantially  the  whole  conversation  was  subse- 
quently admitted  in  evidence,  and  the  parts  excluded  were  not  es- 
aential  to  a  thorough  understanding  of  what  was  said:  People  v. 
Phelan,  123  Gal.  551,  56  Pac.  424. 

ss  Stevens  v.  San  Francisco  etc.  By.  Co.,  100  Cal.  554,  570,  35  Pae. 
165.  See,  iaJso,  Smith  v.  East  Branch  Min.  Co.,  54  Cal.  164;  Shroeder 
▼.  Schmidt,  74  Cal.  459,  16  Pac.  243.  In  this  case  the  court  said  that 
the  offer  was  too  vague.  It  was  held  that  the  refusal  of  the  court 
to  allow  defendant's  counsel  to  read  certain  testimony  taken  at 
the  preliminary  examination,  for  the  purpose  of  contradicting  the 
prosecutrix,  was  not  shown  to  be  error  where  such  counsel  did  not 
point  out  to  the. court  wherein  it  contradicted  the  witness:  People  v. 
Totman,  135  Cal.  133,  67  Pac.  51. 

2t  IDO  CaL  554^  570,  35  Pae.  165. 
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tion  with  the  facts  already  proven,  are  necessary  to  render  the 
offered  evidence  relevant,  otherwise  the  court  is  justified  in  sus- 
taining an  objection  to  the  oflfer.*® 

§  272.    When  matter  considered  in  evidence  withont  formal 
offer. 

It  is  not  absolutely  necessary  for  matters  competent  to  be  put 
in  evidence  to  be  formally  offered  and  admitted  in  evidence. 
A  party  may  so  conduct  himself  with  respect  to  a  proper  sub- 
ject of  evidence  produced  in  court  by  the  other  party  as  to 
estop  himself  from  afterward  taking  advantage  of  the  absence 
of  a  formal  offer  and  admission  of  the  same.  Thus  where  cer- 
tificates of  purchase  of  swamp  land  were  produced  and  identified 
by  the  surveyor  general,  and  who  appeared  as  a  witness  and  testi- 
fied, and  by  formal  order  of  court  were  left  with  the  reporter, 
and  the  parties  examined  and  cross-examined  the  surveyor  gen- 
eral concerning  the  indorsements  thereon,  it  was  held  that  both 
the  court  and  counsel  understood  the  documents  to  be  in  evi- 
dence, and  that  they  should  be  so  considered.**^    And  where  the 

80  Chamberlin  v.  Vance,  51  Cal.  75. 

81  Wright  V.  Eoseberry,  81  Cal.  87,  22  Pac.  336.  To  same  effect, 
Pearson  v.  Pearson,  46  Gal.  610,  628;  Landers  v.  Bolton,  26  Cal.  393, 
416.  In  the  second  case  the  court  said:  ''It  appears  from  the  state- 
ment on  motion  for  a  new  trial,  that  at  the  close  of  the  testimony 
^plaintiff's  counsel  then  said  that  they  desired  that  the  original  will 
should  go  with  the  pupers  in  evidence,  that  the  court  might  inspect 
the  original  manuscript,  and  observe  the  alterations  and  interlinea- 
tions in  different  handwritings,  to  which  the  defendant's  counsel  as- 
sented, saying  that  they  too  wanted  it  to  go  into  evidence.'  We 
think  this  must  be  regarded  as  putting  the  will  in  evidence  for  every 
purpose  for  which  it  was  legitimate  testimony."  In  Landers  v.  Bol- 
ton, 26  Cal.  393,  415,  the  findings  as  well  as  the  statement  recite^l 
the  contents  of  a  deed,  or  something  in  the  nature  of  a  deed,  as  be- 
ing in  evidence.  It  was  contended  on  appeal  that  no  deed  was  actu- 
ally placed  in  evidence.  The  court  said:  ''The  deed  described  in  the 
finding  corresponds  exactly  with  the  one  stated  in  the  transcript  to 
have  been  offered  in  evidence,  and  it  is  inconceivable  that  the  court 
should  have  made  the  finding  unless  the  deed  or  a  record  copy  of  it 
was  in  evidence.  The  necessary  inference  from  the  record  is,  that 
it  was  in  evidence  in  some  form,  and  the  presumptions  are  all  in  favox 
of  the  correctness  of  the  judgment  of  the  court  below.  Error  must  be 
affirmatively  shown.  No  objection  to  the  introduction  of  the  evi- 
dence below  having  been  made,  probably  the  attention  of  the  at- 
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certificate  of  appointment  of  a  guardian  ad  litem  for  infant 
pkintiffs  was  handed  to  the  clerk  as  an  exhibit,  with  the  dec- 
laration, "This  is  the  paper  in  reference  to  the  guardian  ad 
litem,"  without  further  remark  by  either  party,  but  it  appeared 
that  both  parties  understood  that  it  was  in  evidence,  it  was  held 
that  it  should  be  so  considered.**  But  papers  on  file  in  one 
proceeding  cannot  be  considered  in  evidence  _in  another,  though 
both  relate  to  the  same  subject  matter,  and  the  papers  which  it 
is  claimed  should  be  so  considered  are  referred  to  and  freely 
ooimnented  upon  in  argument  In  Estate  of  Moore*®  the  court 
said:  "It  is  argued  on  behalf  of  the  petitioner  that  the  paperi^ 
and  records  referred  to  were  a  part  of  the  proceedings  in  the 
settlement  of  this  same  estate,  and  that  for  that  reason  it  was  the 
duty  of  the  court  to  examine  and  consider  them  in  determining 
the  question  whether  the  administrator  should  be  removed  or  not, 
and  that  this  court  should  presume  that  they  were  so  examined 
and  considered.  We  cannot  accede  to  this  view.  Such  a  rule 
would  leave  the  lower  court  no  guide  in  making  up  a  bill  of 
exceptions,  and  lead  to  utter  confusion.  A  party  who  desires 
that  any  item  of  documentary  evidence  shall  be  considered  by 
the  court  must  call  the  attention  of  the  court  to  it,  and  offer  it 
in  evidence.     In  no  other  way  can  it  be  regarded  as  a  part  of 

torneys  was  not  directed  to  the  loose  form  in  which  the  introduction 
of  the  deed  was  stated  in  the  transcript.  The  statement  was  made 
before  the  amendment  of  the  Practice  Act,  and  only  specifies  in  gen- 
eral terms  that  insufficiency  of  the  evidence  to  support  the  finding 
'Will  be  one  of  the  grounds  relied  on. ' ' 

82  O'Callaghan  v.  Bode,  84  Cal.  489,  24  Pac.  269. 

88  78  Cal.  242,  244,  20  Pac.  558.  This  case  was  an  application  to 
tbe  supreme  court  to  settle  a  bill  of  exceptions  on  an  appeal.  When 
the  appeal  came  before  the  court.  Estate  of  Moore,  83  Gal.  583,  587, 
23  Pae.  794,  the  court  said:  ''Here  there  was  no  evidence  at  all  in- 
troduced in  support  of  the  charge  of  wrongfully  prolonging  the  ad- 
miniBtration.  The  only  theory  upon  which  the  finding  can  be  sup- 
ported is  that  all  the  papers  filed,  being  mattera  of  record  in  the  pro- 
ceedings might  be  considered  by  the  court  as  evidence  in  the  case. 
But  when  the  appellant  applied  here  for  an  order  for  the  insertion 
in  the  bill  of  exceptions  of  some  of  the  papers  filed  in  the  proceed- 
ings^ the  application  was  denied,  on  the  ground  that  they  had  not 
lieen  offered  in  evidence.  The  fact  that  they  had  been  com- 
mented on  at  the  argument  was  held  not  to  be  sufficient  to  entitle  the 
party  to  have  them  considered  as  evidence.'^ 
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the  evidence,  independent  of  some  stipulation  of  the  parties. 
It  need  not  be  read  in  evidence,  but  must  necessarily  be  offered, 
and  thereby  brought  to  the  attention  and  consideration  of  the 
court.  By  no  other  means  can  the  practice  in  this  particular  be 
made  certain  and  uniform.  Nor  can  we  say  as  matter  of  law 
that  the  court  was  bound,  in  passing  upon  this  question,  to  ex- 
amine and  consider  all  pf  the  papers  in  the  estate.  Again,  it  is 
claimed  that  some,  if  not  all,  of  these  papers  were  commented 
upon  at  the  argument  below,  and  that  they  were  thereby  called 
to  the  attention  of  the  court,  and  should,  for  that  reason,  be  in- 
serted in  the  bill  of  exceptions.  But  this  will  not  do.  Such  a 
practice  would  lead  to  just  what  has  taken  place  here,  a  con- 
troversy between  opposing  counsel  as  to  what,  if  anything,  was 
referred  to." 

§  273.    No  exception   considered  unless  objection  made  at 
time,  of  offer,  unless  postponement  by  consent. 

That  a  party  must  object  at  the  time  of  the  offer  of  evidence, 
and  not  wait  with  the  intention  of  endeavoring  to  get  rid  of  it 
by  motion  to  strike  out,  is  a  rule  applicable  to  criminal  as  well 
as  civil  cases.^^  And  if  a  party  would  avail  himself  of  error 
by  the  court  in  asking  questions  of  witnesses,  he  must  object 
and  except  as  in  other  cases.**  The  action  of  the  court  in  ask- 
ing questions  and  eliciting  evidence  cannot  be  presented  for  re^ 
view  under  the  head  of  irregularity.  In  Woods  v.  Jensen,**  the 
court  said :  ''One  of  the  grounds  of  the  motion  for  new  trial  waa 
'irregularity  in  the  proceedings  of  the  court*;  and  this  cause 

84  People  ▼.  Smith,  121  Cal.  355,  53  Pac.  802;  People  ▼.  Long,  43 
Oal.  444,  446;  Livermore  v.  Stine,  43  Cal.  274;  People  ▼.  Bolfe,  61 
Cal.  540,  542;  Wright  v.  Beymour,  69  Cal.  122,  128,  10  Pac  323; 
People  V.  Samaria,  84  Cal.  484,  485,  24  Pac  283;  People  v.  Nelson, 
85  Cal.  421,  426,  24  Pac.  1006;  Way  v.  Johnson,  6  S.  Dak.  237,  58  N. 
W.  552;  Vermillion  Well  Co.  v.  City,  6  8.  Dak.  467,  61  N.  W.  802.  In 
People  y.  Bodriguez,  10  Cal.  59,  the  effect  of  a  faUure  to  object  to 
a  confession  by  one  accused  of  crime  without  a  prior  showing  that  it 
was  voluntary  was  held  to  be  to  shift  the  burden  to  the  defendant 
to  show  that  it  was  not  voluntary. 

86  Wooda  v.  Jensen,  130  Cal.  200,  206,  62  Pac  473,  holding,  also, 
that  the  action  of  the  court  in  such  case  cannot  be  made  available 
under  the  head  of  "irregularity  in  the  proceedings  of  the  court." 

se  130  CaL  200,  205,  62  Pac  473. 
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for  a  new  trial  is  based  entirely  upon  certain  questions  asked  by 
the  court  of  appellant's  witness  which  appellant  claims  should 
not  have  been  asked.  These  questions  appear  in  the  statement 
as  occurrences  which  took  place  at  the  trial;  but  no  exceptions 
were  taken  to  them,  and  there  is  no  affidavit  in  respect  to  them. 
Under  sections  657  and  658  of  the  Code  of  Civil  Procedure,  ^ir- 
regularity  in  the  proceedings  of  the  court'  must  be  'made  upon 
affidarits/  It  is  quite  evident  that  the  ground  for  a  new  trial 
is  intended  to  refer  to  matters  which  an  appellant  cannot  f uUy 
present  by  exceptions  taken  during  the  progress  of  the  trial, 
and  which  therefore  must  appear  by  affidavit.  An  inadmissible 
or  improper  question  asked  a  witness  during  the  progress  of  a 
trial,  whether  asked  by  counsel  or  court,  must  be  excepted  to, 
or  advantage  of  it  cannot  afterward  be  taken.  The  fact  that 
such  occurrences  as  those  here  objected  to  appear  in  a  bill  of 
exceptions  or  a  statement  without  any  exceptions  having  been 
taken  to  them  is  of  no  consequence.  Appellant  contends  that 
respondent  should  have  objected  to  having  these  occurrences  put 
into  the  statement ;  but  respondents  are  not  in  a  position  to  ob- 
ject to  anything  done  by  a  court  which  rendered  a  judgment  in 
their  favor,  and,  moreover,  why  should  they  object  to  something 
that  was  of  no  importance  ?'*  The  rule  is  not  referable  to  sec- 
tion 646  of  the  Code  of  Civil  Procedure  of  California,  which 
provides  that  "an  exception  is  an  objection  upon  a  matter  of 
law  to  a  decision,"  etc.,  nor  is  it  referable  to  any  code  provi- 
sion. It  is  one  of  the  long-established  rules  of  practice,  which 
is  not  only  reasonable  and  convenient,  but  well  nigh  indispens- 
able in  the  administration  of  justice.  And  the  right  to  object 
to  inadmissible  evidence  is  one  not  confined  exclusively  to  liti- 
gants, but  the  court  may  well  exercise  its  power  to  exclude  evi- 
dence. For  as  was  said  in  Parker  v.  Smith  i^''  "The  duty  of 
the  court  is  not  confined  to  passing  upon  such  portions  of  testi- 
mony as  may  be  excepted  (objected)  to,  but  extends  to  the 
preservation  of  the  rights  of  litigants,  and  a  proper  disposition 
of  the  matters  in  controversy."  As  to  what  amounts  to  the  ex- 
clusion of  evidence  by  the  court  without  an  objection  is  some- 
times important.  Nothing  more  definite  can  be  said  than  that 
it  requires  some  expression  by  the  court  of  an  intention  that  the 
evidence  shall  not  be  considered  in  determining  the  issues.    A 

»7  4  Cal.  105.  IOC. 
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mere  statement  that  the  matter  which  has  come  in  was  not  evi- 
dence in  the  case  was  held  not  to  exclude  it,  as  where  upon  a 
witness  stating  what  the  proponent  of  a  will  had  stated  the 
court  said,  "That  is  not  evidence.  Declarations  of  the  pro- 
ponent before  the  date  of  the  will  ....  are  not  evidence  in 
this  case/'  to  which  the  contestant  excepted,  neither  party  mov- 
ing, however,  to  strike  out  the  evidence.*®  Various  reasons  have 
been  assigned  from  time  to  time  for  this  wholesome  rule,  re- 
quiring objection  to  be  made  at  the  time  of  the  offer.  It  has 
sometimes  been  referred  to  the  doctrine  of  estoppel;  and  it  was 
said  in  one  case  that  courts  will  not  permit  a  party  to  give  an 
apparent  acquiescence  which  will  operate  to  mislead  and  en- 
trap his  adversary,  and  referred  to  the  existence  of  a  legal  pre- 
sumption that  upon  the  presentation  of  the  objection  in  proper 
time  the  party  offering  the  evidence  would  bring  forward  other 
evidence  against  which  the  objection  could  not  be  successfully 
urged.**  While  the  above  would  be  sufficient  in  the  absence  of 
a  better,  there  is  a  more  practical  basis  for  this  rule.  That 
which  vitiates  a  verdict  in  case  of  the  improper  admission  of  evi- 
dence is  the  ruling  of  the  court  upon  the  question  of  law  pre- 
sented by  an  objection,  and  if  the  party  seeking  to  set  aside  the 
verdict  and  obtain  a  new  trial,  or  to  secure  a  reversal,  be  not  in 
a  position  to  take  advantage  of  an  erroneous  ruling,  he  cannot 
object  that  the  evidence  was  improperly  admitted.'*^  The  prac- 
tical application  of  the  rule  was  well  illustrated  in  the  case  oi 
Satterlee  v.  Bliss.'*^  The  record  showed  as  follows :  "Witness 
testified:  'I  am  an  attorney;  I  have  been  practicing  in  this  city 
and  county  several  years;  I  know  ....  defendants  in  this 
suit.'  Defendant's  counsel  objected  to  this  testimony,  as  im- 
material and  irrelevant,  and  as  requiring  of  the  witness  what  he 
knows  by  no  means  except  through  his  professional  relation  with 
his  client.  The  court  overruled  the  objection.  Defendant's 
counsel  duly  excepted."  In  passing  on  the  point  the  supreme 
court  remarked:  "The  testimony  was  certainly  relevant  and 
material,  and  it  is  too  late  to  raise,  for  the  first  time,  the  objec- 
tion on  the  ground  of  privilege.** 

88  Estate  of  Brooks,  54  Cal.  471. 

89  Goodale  v.  West,  5  Cal.  339,  341. 

40  McCloud  V.  O  ^Xeall,  23  Cal.  393,  697,  83  Am.  Dec.  123. 

41  36  Cal.  489,  510. 
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§  274.    Same  subject — ^Applkation  of  role  to  offer  of  secon- 
dary evidence. 

The  rule  has  been  frequently  applied  where  secondary  evi- 
dence was  offered  and  admitted  in  the  absence  of  an  objection 
based  on  the  ground  that  it  was  not  the  best  evidence;  for  in- 
stance, where  a  copy  of  a  conveyance  was  admitted  without  ob- 
jection that  the  loss  of  the  original  was  not  shown.^  And 
where,  without  objection,  an  executor  was  permitted  to  testify  to 
expenditures  for  the  support  of  minors,  and  to  the  contents  of 
letters  acknowledging  payments,  it  was  held  that  his  charges 
therefor  were  sufficiently  vouched,  in  the  absence  of  counter- 
evidence.'**  Closely  allied  to  the  rule  requiring  the  absence  of 
the  best  evidence  to  be  pointed  out,  when  inferior  evidence  is 
offered,  is  that  requiring  the  objector  to  specify  the  failure  of 
the  party  offering  evidence  to  lay  a  foundation  for  it  if  that  is 
the  real  objection  available.** 

§  275.    Same  subject — ^Application  of  role  to  offer  of  privi- 
leged communications. 

The  particular  relations  in  which  it  is  the  policy  of  the  law 
to  encourage  confidence  and  to  preserve  it  inviolate,  are  well 
known.  Some  of  these  relations  are  recognized  as  furnishing 
exemptions  independently  of  statutes  on  the  subject,  either  en- 
tirely or  to  a  limited  extent.  Statutes  are  found  on  the  subject 
in  various  states.  The  exemptions  declared  by  section  1881 
of  the  Code  of  Civil  Procedure  of  California  are  numerous  and 
complete  as  regards  the  persons  and  relations  mentioned!.  Upon 
cursory  reading  of  the  section  the  language  would  appear  so  far 
prohibitive  as  to  dispense  with  an  objection,  and  impose  upon  the 
court  the  duty  to  exclude  of  its  own  motion,  or  grant  a  motion 
to  strike  out,  or  instruct  the  jury  to  disregard,  evidence  of  the 

42  Bewick  y.  Goldstone,  48  Cal.  554.  To  same  effect,  Mayo  y. 
Mazeaux,  38  Cal.  442;  Ooode  y.  Smith,  13  Cal.  81;  John  y.  Kidd,  26 
Cal.  270;  Janson  y.  Brooks,  29  Cal.  223;  Rewrick  y.  Goldstone,  48  Cal. 
555;  Frink  y.  Alsip,  49  Cal.  103;  Wright  y.  Roseberry,  81  Cal.  87, 
91,  22  Pac.  226;  Braley  v.  Reese,  51  Cal.  447,  462. 

'«3  Estate  of  HiUiard,  83  Cal.  423,  23  Pac.  393. 

♦4  People  v.  Frank,  28  Cal.  507,  519;  People  y.  Mahoney,  77  Cal. 
529,  20  Pac.  73;  People  y.  Eckman,  72  Cal.  582,  14  Pac.  359;  People 
v.  Owens,  123  Cal.  482,  56  Pac.  ?51. 
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character  described  with  or  without  an  objection,  framed  with 
special  reference  to  the  exemption.  The  understanding  and  ad- 
ministration of  the  law  has  been  otherwise;  and  it  is  generally 
held  that  the  exemption  must  be  claimed  in  the  form  of  an  ob- 
jection specially  directed  to  the  privilege.  Of  course,  there  is 
much  less  reason  for  relieving  a  party  who  has  introduced  such 
testimony,  than  in  case  of  its  introduction  by  the  opposite  party 
without  his  having  interposed  the  objection.  In  Wheelock  v. 
Godfrey,^  the  witness  was  a  practicing  physician,  who,  as  such, 
had  attended  the  deceased,  whose  mental  condition  during  the 
last  few  months  of  his  life  was  in  dispute.  The  plaintiff  elicited 
from  him  considerable  testimony  as  to  knowledge  acquired  in 
that  relation,  without  objection,  from  defendant.  At  the  close 
of  his  testimony  plaintiff  moved  to  strike  it  out  In  passing  up- 
on the  point  the  supreme  court  said:  ^'The  question  then  pre- 
sents this  proposition :  Can  a  party  to  an  action  introduce  testi- 
mony which  in  the  face  of  an  objection  would  be  incompetent, 
and  upon  discovering  that  it  militates  against  him,  strike  it 
out  without  the  consent  of  the  opposite  party?  The  question 
must  be  answered  in  the  negative.  By  offering  the  witness  and 
eliciting  testimony  from  him,  he  in  effect  declared"  the  witness 
^v8i8  competent  and  the  testimony  proper.  In  the  absence  of  ob- 
jection by  defendants,  it  was  the  equivalent  of  consent,  and  was 
as  binding  upon  them  as  a  written  stipulation  agreeing  to  the 
competency  of  the  witness  to  testify  to  the  given  facts  would 
have  been.  The  motion  came  too  late.''  But  as  before  stated,  the 
same  strict  rule  of  diligence  in  objecting  is  applied  where  an  ob- 
jection would  be  available  with  reference  to  privileged  communi- 
cations, if  made  in  proper  time,  as  in  ordinary  cases,  and  hao 
been  applied  alike  in  criminal  and  civil  cases.^^ 

Where  an  objection  to  evidence  that  it  tends  to  prove  an  es- 
toppel and  that  no  estoppel  has  been  pleaded  might  be  available 
to  a  party,  if  interposed  at  the  proper  time,  and  he  fails  to  ob- 
ject on  that  groimd,  an  exception  to  such  evidence  will  not  be 
entitled  to  subsequent  consideration.  Thus  in  Flandreau  v. 
•Downey,*'^  where  the  record  presented  the  above  condition,  the 

46  100  Cal.  578,  583,  85  Pae.  317.    See,  also,  People  v.  Lang,  43 
Cal.  446;  People  v.  Samaria,  84  CaL  484,  24  Pae.  283. 

46  See  ante,  {  237. 

47  23  Cal.  354,  358. 
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court  said :  "No  objection  was  made  to  the  introduction  of  this 
evidence^  that  the  record  had  not  been  specially  pleaded^  and  it 
is  to  be  deemed  as  waived.  If  that  specific  objection  had  been 
made  at  the  time,  the  court  could  have  allowed  the  defendant 
to  amend  his  answer  by  making  the  proper  averments  to  author- 
ize the  admission  of  the  proof  and  remove  the  ground  of  the  ob- 
jection," 

I  276.    Sufficiency  of  objection — ^Requirement  of  ipeciiioationy 
generally. 

Where  error  in  overruling  objections  to  evidence  is  relied  on, 
much  often  depends  upon  the  form  of  the  objection  with  reference 
to  the  presence  or  absence  of  specifications.    The  value  of  ac^ 
curate  knowledge  herein  and  its  judicious  use  in  practice  can 
scarcely  be  over-estimated.    The  number  of  cases  in  which  the 
benefit  of  exceptions  was  lost  for  lack  of  it,  is  so  great  that  full 
citation  will  not  be  attempted.    There  are  degrees  of  generality, 
and  degrees  of  particularity  characterizing  objections.  Kef erencG 
must  be  had  to  the  issue  and  to  what  has  preceded  in  each  case, 
as  well  as  to  the  law  governing  the  subject,  in  order  to  determine 
the  sufficiency  of  the  objection  in  the  respect  now  considered. 
"I  object)^'  is  usually  of  no  practical  value,  because  it  could  only 
be  available  in  case  the  evidence  offered  were  entirely  beyond  the 
issue  made  by  the  pleadings ;  and  where  that  is  the  case,  the  error 
in  overruling  the  objection,  though  well  taken,  would  be  harm- 
less and  presumptively  without  injury,  especially  in  trials  by  the 
court  without  a  jury.    And  in  many  cases  something  more  is  nec- 
essary than  a  mere  assignment  of  immateriality,  irrelevancy  and 
incompetency.    An   objection   is    a    concrete   legal   argument 
against  the  admisssibility  of  evidence  to  the  benefit  of  which  the 
court  is  entitled  at  the  time  the  evidence  is  offered;  and  tht; 
court  is  no  more  boimd  to  exclude  evidence  when  not  objected 
to  in  a  form  which  calls  its  attention  to  the  reasons  for  exclud- 
ing it  than  it  is  to  exclude  a  juror  in  the  absence  of  a  legal 
reason  why  he  should  not  serve.    The  rule  in  question  is  not 
founded  upon  an  undue  favor  for  technicalities,  but  rather  upon 
a  disposition  to  avoid  them,  which  is  thus  well  expressed   in 
Bush  V.  French  :^  "The  object  of  requiring  the  grounds  of  ob- 

48  1  Ariz.  124.    Bee,  also,  Crocker  v.  Carpenter,  98  Cal.  418,  421, 
33  Pae.  271;  Cochran  v.  O'Keefe,  34  Cal.  554;  Soowden  v.  Pleasant 
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jection  to  be  stated,  which  may  seem  to  be  a  technical  rule,  is 
really  to  avoid  technicalities  and  prevent  delay  in  the  adminis- 
tration of  justice.  When  evidence  is  offered  to  which  there  is 
some  objection,  substantial  justice  requires  that  the  objection  be 
ppecified  so  that  the  party  offering  the  evidence  can  remove  it 
if  possible,  and  let  the  case  be  tried  on  its  merits.*'  Perhaps  the 
most  important  among  the  reasons  for  requiring  the  party  ob- 
jecting to  evidence  to  specify  the  grounds  of  his  objection  is 
that  in  many  cases,  if  the  exact  ground  of  objection  were  pointed 
out,  the  part  offering  it  could  cure  such  objection  by  makiug 
the  necessary  preliminary  proof,  or  in  some  other  way.'*®  Ac- 
cordingly, an  objection  to  the  reading  of  a  copy  of  a  power  of 
attorney  executed,  and  of  record  in  another  state,  without  proof 
of  the  laws  of  the  state  on  the  subject,  was  refused  consideration, 
on  appeal,  where  the  objection  was  general,  and  indefinite,  and 

Yal.  Coal  Co.,  16  Utah,  366,  52  Pac.  599.  In  People  v.  Nelton,  85 
Gal.  421,  428,  24  Pac.  1006,  the  record  with  reference  to  all  the  rul- 
ings complained  of  showed  merely  ''counsel  for  the  defendant  ob- 
jected to  the  question  aske^  in  the  deposition  as  to  whether  Davis 
recognized  the  man.  The  objection  was  overruled,  and  counsel  for 
defendant  excepted.''  The  supreme  court  said,  ''The  answer  to  this 
point  is  that  no  ground  of  objection  ....  was  stated,  and  the  well- 
settled  rule  is  that  a  general  objection  to  the  admission  of  evidence 
is  insufficient.'*  In  People  v,  Chee  Kee,  61  Cal.  404  (citing  People 
V.  Manning,  48  Cal.  335;  People  v.  Hassey,  48  Cal.  635),  the  court 
said:  "A  party  objecting  to  evidence  must  specify  the  ground  of  his 
objection.  If  he  does  not,  there  is  no  error  in  overmling  his  objec- 
tion, and  an  exception  taken  to  the  ruling  is  not  revisable  on  appeal.'' 
Where  a  copy  of  a  Heed  had  been  admitted  in  evidence,  the  only  ob- 
jection to  it  being  general,  the  supreme  court  said:  "The  exclusion  of 
8uch  a  document  would  have  to  be  placed  upon  the  ground  that  the 
ropy  was  not  the  best  evidence.  But  the  objection  was  not  made 
upon  that  ground,  and  a  general  objection  is  insufficient":  Eversdon 
V.  Mayhew,  85  Cal.  1,  10,  21  Pac.  431,  24  Pac.  382. 

49  See  Owen  v.  Frink,  24  Cal.  171.  Estate  of  Gregory,  133  CaL 
131,  65  Pac.  315,  holding  that  a  general  objection,  without  specify- 
ing ground  of  incompetency,  is  insufficient,  the  court  saying:  "We 
cannot  consider  an  objection  made  in  general  terms  without  some 
specification  of  the  point  of  incompetency,  if  the  evidence  is  admis- 
sible for  any  purpose.'  See,  also,  Thompson  v.  Thraxton,  50  CaL 
142;  Brumley  v.  Flint,  87  Cal.  471,  23  Pac.  683;  Cracker  ▼.  Carpenter, 
98  Cal.  418,  33  Pac.  271. 
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was  considered  by  the  trial  court  as  going  only  to  the  form  of 
the  recorder's  certificate.*^  • 

§  277.    TTse  of  termi  ''irreleyant/'  ''immaterial''  and  ''ineom- 

pctcnt." 

Objections  that  evidence  offered  or  called  for  by  question  is 

''immaterial,"  that  it  is  "incompetent,"  that  it  is  "irrelevant,"  or 

that  it  is  "immaterial,  incompetent  and  irrelevant"  have  often 

been  held  insufficient  because  too  general,  and  are  said  to  be  so 

if  not  amenable  to  one  or  more  of  the  grounds  mentioned  under 

any  possible  view  of  the  case,  the  requirement  being,  as  often 

expressed,  that  "the  party  should  have  laid  his  finger  on  the 

point  at  the  time."  '^    An  excellent  illustration  of  the  inapt  use 

of  these  terms  is  afforded  by  the  case  of  Brumley  v.  Flint.'* 


;  CO  Coleman  ▼.  Montgomery,  19  Wash.  610,  53  Pae.  1102. 

:  Bi  Martin  v.  Travem,  12  Cal.  243;   Cochran  v.  O'Keefe,  34  Cal. 

I  558;  Bromley   v.  Flint,  87  Cal.  471,  474,  25  Pac.  683;  Walker  v.  Gray 

I  (Ariz.),  57  Pac.  614;  Tanderup  v.  Hansen,  8  S.  Dak.  375,  66  N.  W. 

I  1073;  Park  v.  Robinson,  15  S.  Dak.  551,  91  N.  W.  344.    In  People  v. 

j  Lonie  Foo,  112  Cal.  17,  44  Pac.  453,  it  was  held  that  an  objection  to 

I  the  sufficiency  of  the  identification  of  a  pistol  and  cartridges  was 

,  waived  where  no  specific  objection  was  made  upon  that  ground,  but 

only  the  general  objection  that  the  evidence  was  incompetent  irrele- 
rant  and  immaterial,  and  not  connected  with  the  defendant.  But  it 
would  seem  that  such  evidence  "not  connected  with  the  defendant" 
should  have  been  considered  absolutely  immaterial  and  irrelevant. 

52  87  Cal.  471,  473,  25  Pac.  683.  In  Gardner  v.  Schmaelzle,  47  Cal. 
588,  the  objection  made  to  a  power  of  attorney  offered  in  evidence, 
was  that  it  was  irrelevant  and  incompetent.  The  paper  only  per- 
tained to  ''lots  unsold."  It  was  held  that  the  objection  did  not 
cover  the  absence  in  the  record  of  any  evidence  that  the  lots  in  con- 
troversy were  intended  by  the  term,  ''lots  unsold.''  Apt  illustration 
of  the  futility  of  the  general  objection  is  presented  in  Wise  v.  Wake- 
field, 118  Cal.  107,  110,  50  Pac.  310,  where  the  court  said:  "A  certain 
person  was  the  agent  of  plaintiffs  in  a  great  part  if  not  all,  of  the 
transactions  which  gave  rise  to  the  suit;  he  was  called  by  them  as 
a  witness  and  testified  in  their  behalf  at  great  length.  When  defend- 
ant opened  his  case  he  called  as  his  first  witness  the  said  agent  of 
plaintiffs  and  examined  him  as  to  a  single  item  of  credit  claimed 
by  defendant  his  answer  being  unfavorable  to  the  latter.  Subse- 
quently tHe  defendant  introduced  a  quantity  of  testimony  to  the  ef- 
fect that  said  witness'  general  reputation  for  truth,  honesty,  and 
integrity  was  bad.  (Code  Civ.  Proc,  §  2051.)  It  is  contended  that 
such  testimony  was  improperly  admitted  and  that  defendant  by  the 
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That  was  an  action   for   damages  for  trespass  of   defendant's 
cattle  upon  plaintiff^s  land.    A  witness  was  asked  by  plaintiff's 
counsel  to  state  what  amount  of  damage,  in  his  estimation,  was 
done  by  the  cattle  during  the  time  they  were  trespassing  upon 
the  land.    The  defendant's   counsel  objected   to  the   question 
'*upon  the  ground  that  the  same  was  incompetent,  irreleYant  and 
immaterial/'  as  asking  for  a  conclusion  which  the  court  was  to 
arrive  at  from  the  facts  given  in  testimony,  and  further,  as  not 
the  proper  way  to  prove  damages.''    The  court  overruled  the  ob- 
jection, and  the  witness  answered  giving  the  amount  of  the  dam- 
examination  of  the  witness  in  his  own  behalf  was  preelnded  from 
impeaching  his  character.    We  are  disposed  to  think  this  objection 
should  have  been  sustained  if  it  had  been  properly  presented  in  the 
court  below;  but'  the  only  ground  stated  was  that  the  testimony  was 
'incompetent  irrelevant  and  immaterial';  the  testimony  was  undoubt- 
edly competent  in  the  general  sense  and  only  incompetent  because  of 
the  fact  that  defendant  had  made  the  impeached  witness  his  own;  and 
this  ground  was  not  specified;  the  point  of  the  exception  was  not 
'so  stated  as  to  be  apparent  to  the  court':  Nightingale  v.  Scannelli 
18  Gal.  315,  323.    A  like  consideration  applies  to  the  further  con- 
tentioD     that    evidence    was    wrongly    admitted    because  not  con- 
fined to  the  general  reputation  of  the  impeached  witness  for  truth, 
etc.,  in  the.  community  where  he  resided;  the  broad  objection  of  in- 
competency and  irrelevance  did   not  reach   the  point;    the  general 
reputation  of  a  witness  necessarily  includes  repute  in  the  place  of 
his  residence,  and  if  it  was  desired  to  restrict  the  inquiry  to  that 
place   the   objection   should   have  been   stated   accordingly.    Lastly, 
under  this  head,  it  is  said   that  the  court   erred  in   allowing  tho 
question  put  to  certain  witnesses  whether,  on  the  general  reputation 
for  truth,  etc.,  of  plaintiff's  said  agent,  they  would  believe  him  under 
oath.     The  question  was  competent  (Stevens  v.  Irwin,  12  Cal.  306); 
we  see  no  substantial  ground  for  the  view  advanced  that  the  rule 
in  this  respect  has  been  changed  by  the  enactment  of  section  2051 
of  the  Code  of  Civil  Procedure."    And  in  People  v.  Owens,  123  CaL 
482,  490,  56  Pac.  251,  counsel  for  the  defendant  contended  in  the 
supreme  court  that  error  was  committed  in  the  admission  of  the  dying 
statement  of  the  deceased,  because  it  was  not  read  over  to  her  after 
it  was  written,  and  was  only  the  substance  of  the  questions  and 
answers,  and  because  the  witness  fur  the  defense  called  after  the  ad- 
mission of  this  statement  gave  testimony  tending  to  show  that  when 
the  statement  was  made  by  deceased  she  did  not  have  the  sense  of 
Impending  death.    The  only  objection  was  that  urged  to  the  admis- 
sion in  evidence  of  the  dying  statement  was  "on  the  ground  that  it 
is  immaterial,  irrelevant  and  incompetent."    The  supreme  court  said: 
''This  does  not  cover  any  of  the  objections  now  urged  against  its 
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ages,  according  to  his  estimate.  In  the  supreme  court  the  de- 
fendant (appellant)  urged  that  the  ruling  was  erroneous,  be- 
cause the  witness  had  not  been  ^^shown  to  possess  the  requisite 
knowledge  of  the  value  of  the  property  claimed  to  have  been 
injured  by  the  defendant's  cattle.'^  The  court  refused  to  consider 
the  exception  on  appeal,  for  the  reason  that  the  objection  to  the 
question  was  not  well  taken,  saying :  ^'It  is  not  claimed  that  the 
answer  to  the  question,  if  given  by  a  competent  witness,  would 
have  been  incompetent,  irrelevant  or  immaterial,  and  upon  that 
question  we  are  not  called  upon  to  express  an  opinion.  It  will 
be  observed  here  that  the  objection  was,  not  that  the  witness 
was  incompetent,  for  want  of  sufficient  knowledge,  to  testify 
as  to  the  damages,  but  only  that  it  was  not  proper  was  to  prove 
damages.^'  In  such  a  case  as  the  preceding  an  objection  ^^that 
a  sufficient  foundation  for  the  evidence  called  for  by  the  ques- 
tion has  not  been  laid''  would  generally  be  sufficiently  specific. 
That  "the  witness  has  not  shown  himself  qualified  to  answer 
the  question  is,  however,  a  still  more  specific  form  of  objection. 
This  branch  of  the  rule  is  of  considerable  practicable  importance. 
It  is  applicable  in  all  cases  where  preliminary  or  qualifying  evi- 
dence is  necessary  in  order  to  render  evidence  admissible,  and 
many  illustrations  can  be  found  pertaining  to  documentary  evi- 

admiflsioiu    It  was  material,  relevant,  and,  in  the  absence  of  any  more 
speeifie  objection  was  competent."    "We  have  repeatedly  held  that 
counsel  must  make  their  objection  in  such  a  manner  as  to  leave  no 
doubt  as  to  the  precise  ground  upon  which  it  is  placed.    We  do  not 
think  that  that  was  done  in  the  present  case>  and  we  do  not  think 
that  we   should   be  justified  in   reversing    the    judgment    on    this 
ground":  People  v.  Frank,  28  Cal.  519.    See,  also,  People  v.  Mahoney, 
77  CaL  532,  20  Pac.  73;  Satterlee  v.  Bliss,  36  CaL  507;   Mayo  v. 
Mazeauz,  38  Cal.  442;  Crocker,  v.  Carpenter,  98  Cal.  421,  422,  33  Pac. 
271;  Colton  etc.  C*o.  v.  Schwartz,  99  Cal.  278,  284,  33  Pac.  878.    In 
People  V.  Louie  Foo,  112  Cal.  23,  44  Pac.  453,  the  court  said:  "The 
consensus  of  opinion,  as  illustrated  by  these  cases  and  many  others, 
is  that  where  the  proffered  evidence  is  imperfect  by  the  lack  of  pre- 
liminary proof  which  may  or  may  not  be  supplied  by  the  party  offer- 
ing the  evidence,  the  objector  may  specifically  point  out  the  defect 
by  his  objection,  and,  if  he  fails  to  do  so,  it  is  waived  and  the  gen- 
eral objections  of  'immaterial,  inadmissible,  irrelevant,  and   incom- 
petent,' made  when  the  evidence  is  offered  to  the  jury,  are  not  suf- 
ficient to  warrant  an  investigation  on  appeal  of  the  insuf&ciency  of 
such  preliminary  proof." 
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dence.  Thus,  in  Crocker  v.  Carpenter,^  the  court  had  admitted 
in  evidence  the  answers  of  certain  defendants  in  an  action 
brought  against  them  by  a  certain  party,  concerning  the  land 
in  controversy  in  the  above  action.  These  answers  so  admitted 
had  never  been  verified  by  the  defendants  against  whom  they 
were  offered,  nor  signed  by  them,  and  there  was  no  evidence 
showing  tliat  they  knew  the  contents  of  such  answers  when  filed, 
or  that  they  ever  authorized  the  attorneys  signing  them  to 
make  the  statements  therein  contained.  The  defendants  ob- 
jected to  the  admission  of  these  answers  upon  the  general 
grounds  of  incompetency,  irrelevancy,  and  immateriality;  also 
as  not  being  in  rebuttal.  In  passing  upon  the  exception  of  the 
appellants  to  the  ruling  of  the  lower  court,  admitting  them  in 
evidence,  the  court  said :  "We  think  there  was  no  error  in  over- 
ruling the  general  objection  thus  made.  If  the  defendants  de- 
sired to  object  to  the  offered  evidence  upon  the  ground  that 
the  propel"  foundation  for  its  admission  had  not  been  laid  be- 
cause it  had  not  been  shown  that  the  facts  stated  in  such  an- 
swers were  inserted  with  the  knowledge  of  defendants,  the  ob- 
jection should  have  been  specifically  pointed  out  and  called  to 
the  attention  of  the  court  and  the  opposing  coimsel.  If  this 
specific  objection  had  been  made,  it  is  possible  that  it  could 
have  been  removed  by  further  evidence  upon  the  part  of  plain- 
tiff's showing  such  knowledge;  but  the  general  objection  that 
the  offered  evidence  was  incompetent  was  not  sufficient." 

§  278.  Same  subject — Question  of  competency  not  raised  by 
objection  to  relevancy  and  materiality. 
It  is  obvious  that  the  meaning  of  relevancy,  materiality  and 
competency,  and  the  proper  occasions  for  the  use  of  these  terms 
respectively  cannot  be  here  fully  considered.  But  it  may  be 
observed  that  while  the  terms  "immaterial*'  and  "irrelevant'' 
are  often  interchangeable  for  each  other,  it  seldom  occurs  that 
either  of  them  will  perform  the  oflSce  of  the  term  "incompe- 
tent.''**   Therefore,  incompetency  of  evidence  is  waived  if  not 

63  98  Cal.  418,  421,  33  Pac.  271. 

54  People  V.  Manning,  48  Cal.  335,  838;  Burke  ▼.  Koch,  75  Cal. 
356,  359,  17  Pac.  228.  In  the  first  of  these  cases  the  court  drew  the 
following  practical  distinctions  between  incompetent  and  immaterial 
evidence:  *' There  is  a  wide  distinction  between  immaterial  and  in- 
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objected  to  on  that  specific  ground;'"^  and,  when  so  admitted, 
it  must,  if  material,  be  considered.'***  On  the  same  principle,  if 
an  incompetent  witness  be  permitted  to  give  positive  testimony 
without  objection,  such  testimony  cannot  be  disregarded.*'' 

§  279.    Same  subject — ^niustratiou  of  rule  that  ^^party  must 
place  his  finger  on  the  precise  point  of  objection.^' 

One  of  the  best  illustrations  to  be  found  of  the  meaning  of 
the  expression  that  the  objector  must  ^^ay  his  finger  upon  the 
precise  point"  is  found  in  the  case  of  People  v.  Mah.oney.*'^ 

competent  evidence.  It  may  be  material  and  tend  to  prove  the  issue, 
bat  incompetent  for  that  purpose  under  the  rules  of  law.  On  the 
other  hand,  it  may  be  competent  evidence  in  a  proper  case,  but  im- 
material to  any  issue  before  the  court.  A  party  objecting  to  the 
admission  of  evidence  must  specify  the  ground  of  his  objection  when 
the  evidence  is  offered,  and  will  be  considered  as  having  waived  all 
objeetions  not  so  specified.  To  have  entitled  the  appellant  to  raise 
the  point  in  this  court  as  to  the  competency  of  the  evidence  under 
the  code,  he  should  have  made  the  objection  on  that  ground  in  the 
eoart  below";  and  in  the  second  case  the  court  said:  ''The  statement 
ehows  that '  plaintiff  offered  in  evidence,  as  admissions  made  by  Jacob 
Koeh  as  to  why  he  took  the  property,  and  his  knowledge  of  the  cir- 
cumstances of  Mr.  Zech,  and  also  showing  he  was  told  the  value,  the 
testimony  of  Mr.  Koch  taken  at  the  trial  of  the  opposition  to  the 
discharge  of  Jacob  Zech  in  insolvency.'  The  evidence  was  objected 
toby  defendant  as  'irrelevant  and  inadmissible';  objection  was  over- 
ruled, and  defendant  excepted.  The  evidence  following  this  offer  and 
ruling  appears  to  be  a  transcripit  of  the  sworn  testimony  of  Koch, 
but  is  not  shown  to  be  such  except  by  the  statement  above  quoted. 
The  evidence  was  not  irrelevant  if  it  was  in  fact  a  statement  made 
by  Koch,  and  the  objection  that  it  was  inadmissible  was  insufficient 
to  test  the  question  of  its  competency.  The  ruling  is,  therefore,  not 
•hown  to  be  erroneouB." 

55  Yetzer  ▼.  Young,  3  S.  Dak.  263,  62  N.  W.  268. 

5«  Locke  V.  Hubbard,  9  8.  Dak.  364,  69  N.  W.  588. 

57  Drew  V.  Insurance  Co.,  6  S.  Dak.  385,  61  N.  W.  34. 

.58  77  Gal.  529,  532,  20  Pae.  73.  See,  also,  Fabian  v.  Callahan,  56 
CaL  159,  161.  In  the  second  case  the  court  said:  "The  evidence  was 
competent  and  to  entitle  an  objection  to  an  offer  of  competent  evi- 
dence to  notice,  it  must  not  only  be  on  a  material  matter,  affecting 
the  substantial  rights  of  the  parties,  but  its  point  must  be  particu- 
larly stated.  As  has  been  said,  the  jvarty  must  lay  his  finger  on  the 
point  of  his  objection  to  the  admission  of  evidence  (Kiler  v.  Kimball, 
New  Trial,  Vol.  1—32 
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The  prosecution  had  asked  a  physician  and  surgeon  who  con- 
ducted the  autopsy,  whether  from  his  examination  of  the  wound 
and  the  course  of  the  bullet,  it  would  have  been  in  his  opinion 
possible  for  the  deceased  to  have  shot  himself.  The  question 
was  objected  to  by  the  defendant's  counsel  "as  incompetent,  no 
foundation  having  been  laid  for  it/'  The  district  attorney, 
without  pressing  the  question,  proceeded  to  examine  the  witness 
as  to  his  experience  and  qualifications.  The  record  proceeds 
thus:  "If  from  the  position  this  bullet  went  in  the  clothing, 
tell  us  whether  or  not,  in  your  opinion,  the  deceased  could  have 
shot  himself?  Objected  to  by  defendant's  counsel  as  incompe- 
tent and  irrelevant,  no  foundation  being  laid  for  the  testimony. 
The  court  overruled  the  objection,  to  which  ruling  the  defend- 
ant by  his  counsel  excepted.''  The  witness  then  answered. 
The  gist  of  the  view  taken  of  the  point  here  presented  in  the 
supreme  court  was  that  an  objection  to  the  competency  of  the 
testimony  sought  by  the  question  would  have  been  well  taken, 
but  that  with  the  qualifying  clause  it  was  an  objection  specify- 
ing the  absence  of  a  foundation  which  had  been  supplied  by  the 
prosecution. 

§  280.    Same  subject — Slight  yariance  from  allegations  must 
be  pointed  out. 

Of  course,  there  may  be  so  wide  a  variance  between  evidence 
offered  and  the  issue  that  any  objection,  however  general,  will 
be  sufficient  to  exclude  it;  but  where  the  variance  is  technical, 
or  not  so  marked  but  that  the  pleading  could  be  amended  so 
as  to  render  the  evidence  admissible,  the  variance  should  be 
pointed  out  by  the  objector,  and  in  such  case  an  objection  simply 
that  the  evidence  is  irrelevant  is  insufiicient.  Thus,  where  a 
certified  copy  of  an  assessment-roll  affecting  certain  property  in 
dispute  did  not  show  that  the  property  was  assessed  in  the 
name  of  the  plaintiff,  and  would  not  have  been  admissible  if 
the  variance  had  been  suggested,  and  yet  a  slight  permissible 
amendment  of  the  complaint  would  have  obviated  the  objection, 
and  the  objection  was  overruled,  the  supreme  court  said  :*•  **lt 

10  Cal.  268;  Martin  v.  Traveni,  12  CaL  243),  nnlesa  it  it  absolately 
incompetent:  Nightingale  v.  Scannell,  18  Cal.  324. 

59  Knox  v.  Higby,  76  Cal.  264,  268,  18  Pac.  381.    See,  also,  Larkin 
V.  Mullen,  128  Cal.  449,  60  Pac.  1091    Yik  Hon  v.  Spring  V.  W.  W., 
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is  clear,  from  an  inspection  of  the  complaint  that  the  exhibit  was 
in  support  thereof^  and  the  defendant,  if  he  had  intended  to 
rely  on  any  variance  between  the  allegations  and  the  proof  of- 
fered, should  have  made  the  point  then  and  there,  so  that,  if 
it  were  well  taken,  the  court  might  have  allowed  an  amendment 
of  the  complaint/'  No  mere  defectiveness  in  a  complaint  will 
avail  a  party  as  against  a  record  showing  no  objection  to  evi- 
dence at  the  trial.  In  Larkin  v.  Mullen,*^  the  court  said :  "The 
most  that  can  be  said  of  the  complaint  in  this  particular  is,  how- 
ever, that  the  fact  of  fraud  is  defectively  alleged,  rather  than 
that  there  is  an  absence  of  any  allegation  of  fraud.  Under  these 
general  allegations  it  was  competent  for  the  plaintiff,  if  no  ob- 
jection was  made  thereto^  to  introduce  evidence  of  the  facts  con- 
stituting the  fraud,  and  the  finding  of  the  court  upon  that  sub- 
ject was  within  the  issue  before  it.  As  it  must  be  assumed 
that  such  evidence  was  introduced  without  any  objection  thereto 
on  the  part  of  the  defendant,  it  may  also  be  assumed  that  it 
was  received  by  the  court  with  his  consent.  It  is  too  late  for 
a  defendant  'after  verdict*  to  object  to  defective  allegations  in 
the  complaint,  which,  if  he  had  pointed  them  out  by  specific 
demurrer  before  the  trial,  or  by  the  objections  to  the  evidence 
at  the  trial,  might  have  been  obviated  by  amendment.'' 

§  281.    Same  subject — ^With  reference  to  time  to  which  of- 
fered evidence  relates. 

So,  where  the  admissibility  of  evidence  depends  upon  its 
being  limited  to  a  period  near  that  of  the  transaction  under 
consideration,  that  specific  objection  should  be  presented.  Ac- 
cordingly, where  the  action  was  against  a  railroad  company  for 
damages  from  fire,  it  was  held  that  an  objection  to  a  question 
as  to  the  occurrence  of  other  similar  fires  on  the  defendant's 
road  should,  in  order  to  be  available,  have  specified  that  the 

65  CaL  619,  620,  4  Pae.  666;  James  Biver  Nat.  Bank  v.  Parchase,  9 
N.  W.  280,  83  N.  W.  7;  Erickson  v.  Bank,  9  N.  Dak.  81,  81  N.  W. 
46;  Chilson  v.  Bank,  9  N.  Dak.  96,  81  N.  W.  33;  Wylly  v.  Origsby,  II 
8.  Dak.  491,  78  N.  W.  957. 

«o  128  Cal.  449,  453,  60  Pac.  1091.  See,  also,  Harnish  v.  Bramei, 
71  Cal.  155,  11  Pac.  888;  Mendenhall  ▼.  Paris,  84  Cal.  193,  23  Pac. 
1095;  Amestoj  v.  Electric  Rapid  Transit  Co.,  95  Cal.  311,  30  Pac. 
550;  Bliss  v.  Sneath,  103  Cal.  43,  36  Pac.  1029;  Mullally  v.  Townsend, 
119  CaL  47,  50  Pac.  1066;  Place  v.  Minster,  65  N.  Y.  89. 
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question  was  not  limited  to  some  recent  period,  and  that  an 
objection  that  the  question  was  "irrelevant  and  immaterial"  was 
insufiScient.®^ 

§  282.    Same  subject — ^ApplicatioiL  of  rnle  to  expert  testimony. 

Where  an  objection  is  made  to  a  question  asked  of  a  witness 
called  to  testify  as  an  expert,  it  must,  if  error  is  to  be  assigned 
for  overruling  it,  definitely  specify  the  ground  of  objection. 
Thus,  where  a  physician  called  to  give  his  opinion  as  to  the 
cause  of  miscarriage  suffered  by  a  woman,  in  an  action  for 
damages,  had  listened  to  the  testimony  of  anotjier  physician, 
and  was  asked  a  question  calling  for  his  opinion,  based  h3^o- 
thetically  upon  the  opinion  of  .the  other  physician  as  expressed 
in  his  testimony,  and  the  objection;  was  merely  that  it  was 
^'irrelevant,  immaterial  and  incompetent,  and  not  a  proper  hy- 
pothetical question,"  it  was  held  that  the  objection  was  too 
general,  and  that  the  objector  should  have  pointed  out  that  the 
opinion  called  for  by  the  question  was  not  one  based  upon  a 
statement  of  facts,  but  upon  an  opinion.**  The  rule  under 
consideration  rests  upon  the  general  principle  of  convenience 
and  fairness,  well  expressed  in  an  Arizona  case,  where  the  court 
said:  "The  object  of  requiring  the  grounds  of  objection  to  be 
stated,  which  may  seem  to  be  a  technical  rule,  is  really  to  avoid 
technicalities  and  prevent  delay  in  the  administration  of  jus- 
tice. When  evidence  is  offered  to  which  there  is  some  objec- 
tion, substantial  justice  requires  that  the  objection  be  specified, 
so  that  the  party  offering  the  evidence  can  remove  it  if  possible 
and  let  the  case  be  tried  on  its  merits.*'^  And  the  principle 
was  exemplified  in  Howland  v.  Oakland  etc.  St  Ey.  Co.,®* 
where  the  court,  after  discussing  facts  and  general  principles, 
said :  "For  like  reasons,  the  general  objection  made  did  not  suf- 
ficiently point  the  further  specific  objection  now  urged,  that  it 
was  improper,  in  framing  the  hypothetical  question,  to  refer 
the  witness  generally  to  the  facts  testified  to  by  Dr.  Hunting- 
ton, as  a  basis  for  his  opinion,  but  that  the  question  itself 

ei  Steele  v.  Pacific  Coast  By.  Co.,  74  Cal.  323,  15  Pac.  851. 
e2  Howland  ▼.  Oakland  C.  St.  By.  Co.,  110  Cal.  513,  519,  42  Pae. 
983. 

68  Bush  V.  French,  1  Ariz.  124,  25  Pac.  816. 

04  110  Cal.  513,  521,  42  Pac.  983. 
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should  have  contained  a  statement  of  such  facts.  Obviously, 
the  general  and  sweeping  suggestion  'not  a  proper  hypothetical 
question^  would  not  be  calculated  to  direct  the  court's  or  oppo- 
site counseFs  attention  to  what  objectioni  was  aimed  at  It 
might  refer  to  one  of  a  dozen  supposed  reasons  why  the  ques- 
tion was  deemed  improper.  If,  however,  the  objection  were 
suiBcient  to  raise  the  point,  we  are  not  prepared  to  hold  that, 
in  an  instance  such  as  this,  where  the  witness  has  heard  a  state- 
ment of  facts  by  another,  it  is  not  sufficient,  in  putting  the 
question,  to  direct  his  attention  to  such  statement  as  the  basis 
upon  which  his  opinion  is  desired.'* 

§  283.    Same  subject — ^Application  of  rule  to  opinion  as  to 
market  value. 

The  reasonableness  and  justice  of  the  rule  requiring  objec- 
tions to  point  to  the  really  objectionable  quality  or  feature  of 
the  question  was  clearly  stated  in  Eachus  v.  Los  Angeles  etc. 
Ry.  Co.**  For  the  purpose  of  ascertaining  the  amount  of  dam- 
age that  the  plaintiffs  had  sustained,  witnesses  were  asked, 
*'What  effect  did  the  cut- have  upon  the  value  of  the  property?'* 
and,  upon  replying  that  its  effect  was  to  depreciate  the  value, 
they  were  asked,  "To  what  extent?*'  and  in  reply  stated  the 
amount.  These  questions  were  objected  to  by  the  defendant 
upon  the  ground  that  they  were  incompetent,  irrelevant  and  im- 
material. It  was  urged  on  appeal  that  the  opinions  of  the  wit- 
nesses should  have  been  limited  to  the  market  value  of  the 
property  before  and  after  the  grading  was  done.  But  the  su- 
preme court,  afSrming  the  judgment  and  ordering  a  new  trial, 
said :  "If  this  special  objection  had  been  made  at  the  trial,  the 
plaintiffs  could  have  asked  the  questions  in  such  a  form  as  to 
obviate  the  objection;  but  it  is  well  settled  that,  unless  the  evi- 
dence is  inadmissible  for  any  purpose,  a  party  is  not  at  liberty 
under  this  general  objection  afterward  to  urge  a  special  objec- 
tion, which  goes  merely  to  the  form  of  the  question  by  which 
the  evidence  is  sought.'* 

•5  103  CaL  614,  622,  42  Am.  St.  Rep.  149,  37  Pac.  750.  Citing 
Crocker  v.  Carpenter,  98  Cal.  418,  33  Pac.  271.  See,  also,  People  v. 
Baird,  105  Cal.  126,  38  Pac.  633. 
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g  284.  Same  subject — ^With  reference  to  change  of  eonditioiL 
by  lapse  of  time. 
A  specific  objection,  sometimes  overlooked,  relates  to  change 
in  the  condition  of  physical  condition  of  articles  offered  in  evi- 
dence, wrought  by  lapse  of  time.  Thus  where,  in  a  prosecu- 
tion for  homicide,  the  coat  of  the  deceased,  showing  the  hole 
made  by  the  bullet  of  his  assailant,  was  offered  in  evidence,  the 
counsel  for  defendant  objected  on  the  ground  that  the  best  evi- 
dence was  the  testimony  of  the  doctor  as  to  the  wound,  and 
that  that  was  superior  to  any  holes  in  old  clothes,  was  held  not 
well  taken;  that,  in  order  for  the  defendant  to  avail  himself 
upon  appeal  of  the  further  objection  that  the  coat  was  not 
shown  to  have  been  in  the  same  condition  at  the  trial  as  when 
taken  from  the  body  of  the  deceased,  that  specific  objection 
should  have  been  taken  in  the  court  below.®* 

§  28S.  Same  subject — ^With  reference  to  question  impeachinf^ 
party^s  own  witness. 
Where  a  party  seeks  by  a  question  propounded  to  his  own 
witness  to  impeach  his  credibility,  the- witness  having  given  an 
unfavorable  answer  to  a  previous  question,  that  being  the  only 
available  objection  to  the  question,  an  objection  to  the  relevancy, 
materiality  and  competency  of  the  evidence  is  insufficient.  The 
specific  objection  must  be  made.®^ 

§  288.    Same  subject — ^Phraseology  of  objection. 

Courts  may  not  be  unduly  technical  as  to  the  form  of  objec- 
tions, and  the  fact  that  an  objection  might  be  in  better  form  is 
not  alone  sufficient  reason  for  disregarding  it.^  But,  al- 
though slight  inaccuracies  of  phraseology  will  not  be  regarded, 
if  the  sense  be  clear,  yet  language  cannot  be  construed  to  give  it 
an  entirely  different  meaning  to  that  which  it  imports;  and  it 
was  held  that  an  objection  to  testimony  of  an  attorney  that  *^it 
is  not  shown  that  he  was  not  acting  in  the  capacity  of  client 
to  an  attorney ,'*  was  not  sufficient  tQ.  raise  the  question  of  hia 
competency  to  testify.^ 

ee  People  v.  O'Brien,  78  CaL  41,  20  Pae.  359. 

67  Wise  V.  Wakefield,  118  Cal.  107,  50  Pac.  310. 

68  People  V.  Yee  Fook  Din,  106  Cal.  163,  39  Pae.  530. 

69  Paylor  v.  Faylor,  136  Cal.  92,  68  Pac.  482. 
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§  287.    Same  subject — ^Application  herein  of  the  doctrine  of 
waiver. 

Objections  not  specified  are  deemed  to  be  waived.  Where  a 
party  objected  to  a  certified  copy  of  a  recorded  instnunent  on 
the  ground  that  it  was  "not  duly  certified  and  proved/'  he  was 
held  to  have  waived  the  objection  that  the  original  was  not 
produced,  or  not  shown  to  be  under  the  control  of  the  party 
offering  the  evidence.''^  And  the  objections  that  evidence  is 
introduced  out  of  its  proper  order,  that  no  proper  foundation 
was  subsequently  laid,  as  was  promised  or  expected,  that  the 
proper  connection  was  not  made  with  the  issues  in  the  case 
upon  which  the  relevancy  and  competency  of  the  evidence  ad- 
mitted depends,  will  be  treated  as  waived  if,  upon  failure  there- 
in, no  motion  is  made  to  strike  it  out.  An  excellent  illustra- 
tion of  this  appears  in  the  opinion  in  Crossett  v.  Whelan,''^^ 
as  follows :  "At  the  trial,  when  the  plaintiff  rested,  the  defend- 
ants proceeded  to  introduce  the  evidence  in  support  of  the  spe- 
cial agreement  set  up  in  the  answer,  to  which  the  plaintiff  ob- 
jected, on  the  ground  that  the  testimony  was  irrelevant,  until 
after  it  had  been  shown  either  that  the  plaintiff  took  the  note 
with  notice  or  acquired  it  after  maturity;  but  the  court  decided 
that  the  defendants  might  introduce  their  evidence  in  whatever 
order  they  preferred,  and  that  he  would  afterward  rule  it  out, 
unless  its  relevancy  was  shown.  No  objection  was  made  to 
the  evidence  on  the  ground  that  it  was  incompetent.  The  evi- 
dence as  to  the  special  agreement  was  then  put  in  by  the  de- 
fendants, and  no  motion  was  afterward  made  to  exclude  it,  nor 
did  the  court  of  its  own  motion  rule  it  out.  In  the  statement 
on  motion  for  a  new  trial,  under  the  head  of  errors  of  law  oc- 
curring at  the  trial,  this  ruling  of  the  court,  and  this  only,  was 
specified  as  error  and  is  relied  upon  here.  But  the  ruling  was 
not  erroneous.  A  party  is  at  liberty  to  introduce  his  evidence 
in  whatever  order  he  prefers,  subject  to  the  control  of  the  court, 
in  the  exercise  of  a  sound  discretion,  and  in  this  ruling  there 
was  no  abuse  of  discretion.  If  the  defendants  afterward  failed 
to  show  the  relevancy  of  the  testimony,  the  plaintiff  had  the  op- 
portunity to  move  to  exclude  it  on  this  ground;  but  no  such 
motion  was  made,  and  it  is  too  late  to  raise  the  objection  here 

TO  Mayo  v.  Mazeauz,  38  Cal.  442. 
TOa  44  CaL  200. 
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for  the  first  time/'  This  principle  of  waiver  as  above  expressed 
u  but  another  form  of  saying  that  the  party  attempting  to 
'•place  his  finger  upon  the  point  of  objection"  must  do  so,  and 
must  not  place  it  on  the  wrong  point.  Thus,  in  Lee  v.  Mur- 
phy,''* upon  the  setting  aside  of  a  submission  upon  an  affidavit 
of  plaintiflE  setting  forth  newly  discovered  facts  which  she  de- 
sired to  put  in  evidence,  plaintiff  testified  at  considerable 
length  as  to  several  different  relevant  matters,  at  the  conclusion 
of  which  defendant  moved  to  strike  out  her  testimony  on  the 
ground  that  in  the  affidavit  upon  which  permission  was  granted 
to  take  further  testimony,  she  stated  that  she  had  discovered 
new  facts,  whereas  her  testimony  showed  she  must  have  known 
those  facts  all  the  time.  The  motion  was  denied,  and  the  su- 
preme court  held  there  was  no  error,  saying:  "Her  testimony 
was  not  confined  entirely  to  facts  of  which  she  showed  she  had 
previous  knowledge.  The  objection  was  too  broad.  Her  tes- 
timony tended  to  establish  other  and  independent  facts." 

§  288.    Ezception  to  rule— When  general  objection  sufficient. 

If  the  question  is  objectionable  from  every  standpoint,  the 
court  is  not  aided  in  making  an  intelligent  ruling  by  a  specific 
objection,  and  then  the  specific  objection  is  not  required.  There 
is  no  reason  for  it,  and  where  the  reason  is  not  present  the  rule 
fails.''*    In  Nightingale  v.  Scannell''*  the  record  as  to  the  way 

71  119  Cal.  864,  367,  51  Pac.  549-955.  See,  aiao.  People  v.  Manning, 
48  Cal.  338;  Brumley  v  Flint,  87  Cal.  474,  25  Pac.  683;  Bailej  v.  Bail- 
way  Co.,  3  S.  Dak.  531,  54  N.  W.  596;  Prior  v.  Sanborn  Co.,  12  S. 
Dak.  86,  80  N.  W.  169;  Baummer  v.  French,  8  N.*Dak,  327,  79  N.  W. 
.S40;  O'Keefe  v.  Dyer,  20  Mont.  477,  52  Pac.  196.  An  exception  to  a 
ruling  sustaining  an  objection  to  a  preliminary  question  is  not  avail- 
able unless  followed  by  an  offer  of  proof:  Tootle  v.  Petrie,  8  S. 
Dak.  86,  80  N.  W.  169;  Baumer  v.  French,  8  N.  Dak.  327,  79  N.  W. 
]56.  When  the  deposition  of  plaintiff  was  read  without  objection, 
and  at  the  time  of  reading  it,  permission  was  asked  and  leave  given, 
without  objection,  to  call  plaintiff  himself  in  rebuttal,  it  was  held 
that  the  defendant  could  not  afterward  have  the  deposition  stricken 
out  on  the  ground  that  plaintiff  had  personaUy  attended  court  and 
testified  in  his  own  behalf:  Sherwood  ▼.  City  of  Sioux  Fallsy  10  a 
Dak.  405,  73  N.  W.  913. 

72  Swan  V.  Thompson,  124  CaL  193,  196,  56  Pac.  878.  See,  also, 
Arnold  v.  Producers'  Fruit  Co.,  128  Cal.  637,  61  Pac.  283. 

73  18  Cal.  315,  319,  323. 
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in  which  the  objection  was  made  ran  thne :  "Q.  What  was  the 
retail  market  price  of  coal  oil  at  and  about  the  1st  of  October^ 
1865?  The  counsel  for  defendants  here  objected  to  the  ques- 
tion, but  the  court  overruled  the  objection  and  admitted  the 
question,  to  which  ruling  the  counsel  for  defendants  then  and 
there  excepted/'  In  passing  upon  the  suflBciency  of  the  objec- 
tion the  supreme  court  said :  "The  action  of  the  court  in  that 
respect  is  assigned  as  error;  but  the  plaintiff  claims  that  if 
an  error  was  committed,  the  defendants  are  not  in  a  situation  to 
take  advantage  of  it.  He  contends  that  a  general  objection 
is  not  sufficient  to  support  the  assignment,  and  that  in  all  cases 
a  specification  of  the  grounds  of  an  objection  is  necessary  to 
render  it  effectual  The  defendants  claim  that  the  evidence 
was  not  admissible  for  any  purpose,  and  that  a  statement  of 
the  grounds  upon  which  it  was  objected  to  would  have  been 
superfluous,  and  was  not  therefore  required.  This  view  is 
based  upon  what  appears  to  us  to  be  the  proper  rule  in  such 
cases,  and  we  see  no  good  results  to  be  accomplished  by  holding 
parties  to  more  strict  and  rigid  practice  in  these  matters.  The 
Practice  Act  provides  that  where  an  objection  is  made  and  an 
exception  taken,  the  point  of  the  exception  shall  be  stated ;  but 
it  does  not  follow  that  a  general  objection  to  the  admission  of 
incompetent  evidence  is  not  sufficient.  On  the  contrary,  the 
incompetency  of  the  evidence  sufficiently  indicates  the  ground 
of  the  objection,  and  the  point  of  the  exception  is  as  clearly 
perceptible  as  if  it  were  expressed  in  words.  We  do  not  un- 
derstand the  provision  referred  to  as  requiring  anything  more 
than  that  the  point  of  the  exceptions  shall  be  so  stated  as  to  be 
apparent  to  the  court;  and  whether  it  be  stated  in  express 
terms  or  appear  by  necessary  implication  from  the  nature  and 
subject  matter  of  the  objection  is  immaterial.  There  is  no 
doubt  that  a  general  objection  to  the  introduction  of  evidence 
will  not  be  available  unless  the  evidence  objected  to  is  absolutely 
incompetent;  but  where  that  is  the  case,  we  do  not  see  upon 
what  principle  such  an  objection  could  be  held  to  be  insufficient. 
Nothing  more  is  required  to  put  the  adverse  party  upon  notice 
that  the  competency  of  the  evidence  is  called  in  question;  and 
if  an  error  intervene  on  account  of  its  admission,  we  think  that 
the  generality  of  the  objection  should  not  be  received  as  an 
answer.*'     Counsel  for  respondents    in   the    above  case   relied 
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case  turns  upon  a  question  touching  the  relevancy  or  incom- 
petency of  certain  offered  evidence,  and  in  such  event  it  would 
be  entirely  proper  for  the  court  to  take  the  question  under  ad- 
visement, where  neither  party  could  be  prejudiced  by  such  a 
course.  On  the  other  hand,  the  practice,  which  seems  nowadays 
to  be  too  freely  indulged  in,  might  in  some  cases  seriously  em- 
barrass a  party  who,  not  knowing  what  the  final  ruling  would 
be,  could  not  determine  what  further  evidence  he  should  intro- 
duce. Therefore,  whether  such  practice  would  be  ground  for 
reversal  in  any  given  case  would  depend  upon  the  particular 
circumstances  of  that  case.'^  The  above  language  leaves  the 
subject  in  a  state  of  some  uncertainty.  A  line  of  discrimina- 
tion is  found,  however,  in  a  decision  of  the  same  court  ante- 
dating all  those  above  mentioned,®^  where  it  was  stated  that 

80  Sharpe  v.  Landy,  34  Cal.  611.    When  the  court  on  the  intro- 
duction of  testimony  informed  counsel  that  it  was  improper  and  would 
probably  be  excluded  from  the  jury,  it  was  held  not  error  for  the 
court  on  its  own  motion  to  withdraw  the  testimony  from  the  jury  at 
the  close  of  the  trial:  First  Nat.  Bank  v.  Home  Ins.  Co.,  33  Or.  234, 
52  Pac.  1055.     If  the  court  makes  a  ruling  on  demurrer  during  the 
progress  of  the  trial,  the  party  in  whose  favor  the  ruling  is  made  is 
entitled  to  have  the  case  decided  according  to  the  ruling,  where,  if 
the  ruling  had  been  against  Elm,  he  might  have  been  able  to  remoTO 
the  objections  made  by  the  other  party    by  amendment:  Jeffree  v. 
Walsh,  14  Nev.  143.    In  this  case  the  court  said:  "The  court  rendered 
a  judgment  in  favor  of  defendants  for  their  costs.    The  statement  on 
motion  for  a  new  trial  shows  that  the  court  rendered  this  judgment 
upon  the  ground:  'That  the  plaintiff's  complaint  nowhere  stated  or 
alleged  that  defendant  had  ever  executed  the  official  bond  of  Samuei 
Symons  as  public  administrator,  and  that  otherwise  the  court  found 
a  good  cause  of  action  on  the  merits.'     After  the  court  had  rendered 
its  decision  plaintiff's  counsel  'asked  leave  to  so  amend  his  complaint 
as  to  allege,  in  terms,  that  defendants  had  executed  the  said  bond  in 
accordance  with  the  proofs  in  the  case.     The  court  declined  to  al- 
low plaintiff  to  so  amend  his  said  complaint  for  the  reason  that  it 
was  too  late,  because  the  case  had  been  submitted  and  decided.'   Upon 
this  statement  of  facts  it  is  evident:  first,  that  the  court  erred  in 
not  sustaining  tEe  demurrers  interposed  by  the  defendants;  second, 
that  upon  the  trial,  or  at  least  before  rendering  its  decision,  the  court 
became  convinced  of  its  error,  for  it  rendered  a  judgment  in  favor 
of  the  defendants  on  the  very  ground  upon  which  it  ought  to  have 
sustained  the  demurrers  in  the  first  instance.     The  plaintiff  was  misr 
led  by  this  action  of  the  court.    If  the  demurrers  had  been  sustained, 
the  plaintiff  would  then  have  had  an  opportunity  to  amend  his  com- 
plaint so  as  to  state  a  cause  of  action  against  the  defendants;  but 
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such  reservations  should  not  be  made  without  the  consent  of 
parties,  in  cases  where  the  consequences  of  the  ruling  might 
be  obviated  by  other  evidence  by  the  party  against  whom  the 
ruling  is  finally  made,  and  that  in  all  cases  of  the  reservation, 
during  the  progress  of  the  trial,  of  a  ruling  upon  evidence  sub- 
ject to  further  consideration  and  future  decision  as  to  its  ad- 
missibility, it  is  the  duty  of  the  judge,  when  the  decision  is 
made,  to  distinctly  and  expressly  rule  upon  it  one  way  or  the 
other.  From  this  it  is  fairly  inferable  that  if  the  ruling  be  in 
favor  of  the  objecting  party  no  error  could  be  predicated  upon 
it;  if  against  him  this  would  depend  upon  the  question  whether 
it  was  apparent  from  the  record  and  circumstances  that  the 
result  of  the  ruling  might  have  been  obviated  if  made  when  the 
objection  was  presented.  In  *a  later  case,®*  the  error  urged  in 
the  appellate  court  consisted  in  the  failure  of  the  trial  court  to 
decide  a  reserved  question  upon  the  admissibility  of  evidence 
at  all.  The  court  cited  its  prior  decision,  discouraging  the 
practice  of  deferring  rulings  upon  the  admissibility  of  proffered 
evidence,  declaring  as  a  result  of  its  review  that  to  do  so  was 
not  necessarily  erroneous;  but  it  was  held  to  be  so  in  that 
case  because  had  the  court  made  its  ruling  in  due  season  the 
appellant  might  have  protected  himself  by  introducing  other 
evidence.  In  the  same  case  the  court  declared,  as  a  general 
principle,  that  where  a  ruling  is  reserved,  the  court  should 
make  its  ruling  at  such  time  and  under  such  circumstances  as 
will  allow  the  party  against  whom  the  ruling  is  made  to  sup- 
ply other  testimony,  if  that  proffered  and  taken  is  rejected,  pro- 
vided he  desires  to,  and  can  do  so;  and,  if  the  testimony  is 
admitted,  the  ruling  should  be  made  in  such  time  and  under 
such  circumstances  as  will  allow  the  party  against  whom  it 
is  admitted,  to  rebut  the  same  if  in  his  power  so  to  do, 

liaving  overruled  the  demurrers,  the  plaintiff  had  the  right  to  antic- 
ipate that  the  eourt  would  adhere  to  its  ruling,  and  he  ought  not  to 
be  compelled  to  incur  the  additional  expense  of  another  action.  We 
Rre  of  opinion  that  the  court  erred  in  refusing  to  grant  a  new  trial 
for  the  purpose  of  allowing  plaintiff  to  amend  his  complaint.'' 

81  Baymond  v.  Glover,  122  Cal.  471,  477,  55  Pac.  398.  In  Bambos 
V.  Stowell,  103  Cal.  588,  37  Pac.  519,  error  In  failing  to  decide  and 
in  taking  the  objection  under  advisement  was  held  to  be  without 
prejudice,  the  evidence  admitted  being  either  properly  admitted  or 
baruiless. 
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A  different  condition  is  presented  where  the  court  states^  at 
the  time  evidence  is  admitted,  that  it  will  limit  its  purpose  by 
instruction  to  the  jury,  which  it  does  at  the  close  of  the  evi- 
dence. An  instance  of  this  kind,  and  the  view  taken  by  the 
appellate  court  appear  in  First  Nat.  Bank  v.  Home  Ins.  Co.,®* 
where  the  court  said:  "There  was  timely  notice  that  the  court 
would  withdraw  the  objectionable  testimony  except  for  the  pur- 
pose of  impeachment.  After  this  other  testimony  wa«  intro- 
duced of  the  same  nature,  part  of  which  was  objected  to  at 
first,  then  objection  withdrawn,  and  part  without  objection; 
so  that  both  parties  had  notice  of  the  court's  intention  to  un- 
burden the  case  of  this  objectionable  matter,  which  notice  was 
kept  good  when  the  case  was  submitted  to  the  jury.  Neither 
of  the  reasons  for  the  rule  above  alluded  to  can  apply  here, 
and  it  is  not  apparent  that  the  jury  was  misled  by  the  volun- 
tary action  of  the  court,  to  the  prejudice  of  the  appellant.^' 

The  ruling  upon  which  error  is  predicated  must  be  an  un- 
qualified ruling.  If  the  judge's  language  in  making  his  niling 
leave  the  impression  that  the  ruling  is  not  final,  and  that  if 
the  question  be  raised  subsequently  during  the  trial  the  ruling 
may  be  different,  it  is  the  duty  of  the  party  against  whom 
such  merely  tentative  ruling  is  made  to  in  some  way  bring  the 
matter  again  before  the  court.  And  in  such  a  case,  where  a 
defendant  in  a  criminal  case,  whose  proffered  testimony  was 
denied  "for  the  present,''  failed  to  subsequently  renew  the 
offer,  or  to  obtain  an  ultimate  decision  on  his  previous  offer, 
it  was  held  that  he  must  be  considered  as  having  waived  the 
point.®* 

§  290.  Error  in  ruling  on  offer  to  make  proof — ^Evidence  not 
actually  offered. 
It  is  often  convenient,  and  the  practice  is  common  and  per^ 
missible,  for  a  party^  in  lieu  of  actually  putting  a  witness  on  the 
stand,  or  producing  the  evidence,  to  offer  to  make  proof  of 
facts  and  obtain  a  ruling  upon  the  offer^  subject  to  such  objec- 
tions as  are  made  at  the  time.  This  was  done  in  Hackett  v. 
Manlove,**  no  objection  being  made  to  the  form  of  the  offer, 

82  33  Or.  234,  238,  52  Pac.  1055. 

83  People  V.  Sanford,  43  Gal.  29. 

84  14  Cal.  85,  90. 
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and  the  supreme  court  said :  *TV^e  must  presume,  for  the  argu- 
ment, that  he  could  have  maintained  it  (his  offer),  if  per- 
mitted; and,  therefore,  reverse  the  judgment,  that  the  case  may 
be  retried  upon  the  principles  of  this  opinion/'  But  the  trial 
court  may  require  that  the  witness  be  placed  on  the  stand, 
birom  and  interrogated  as  a  condition  to  ruling  on  the  admis- 
sibiUty  of  the  evidence  offered.®*  And  it  is  in  the  discretion 
of  the  court  to  require  counsel  to  reduce  to  writing  the  sub- 
stance of  evidence  about  to  be  offered,  in  order  to  determine 
its  competency,  though  opposing  counsel  do  not  object  to  an 
oral  statement  of  such  evidence.®* 

§  291.    Offer  of  CTidence  en  masse — ^Proper  practice. 

The  accepted  rule  on  the  subject  of  an  offer  of  several  mat- 
ters or  items  of  proof  together  is  one  of  convenience;  nor  can 
any  prejudice  result  from  it  except  by  the  consent  of  the  party 
against  whom  the  offer  is  made,  it  being  always  his  privilege  to 
either  specifically  and  severally  object  as  the  evidence  ia  pro- 
duced, or  to  require  the  parts  to  be  offered  seriatim.  And  it 
bas  been  decided  by  the  California  supreme  court  that  where  an 
offer  is  thus  made  it  will  be  construed,  nothing  appearing  to  the 
contrary,  as  an  offer  to  prove  the  matters  seriatim.®''  And  it 
was  held  in  a  comparatively  late  case  that  an  objection  to  the 
whole  of  an  offer,  part  of  which  is  admissible  without  specify- 
ing any  part,  was  properly  overruled.®®  In  Board  of  Educa- 
tion V.  Keenan,®®  the  court  thus  explained  the  rationale  of  the 
rule  as  above  stated:  ^^When  an  offer  is  made  of  a  mass  of  evi- 
dence, complex  in  its  character,  and  the  whole  of  it  is  objected 
to,  in  such  case,  if  any  part  of  it  is  admissible,  it  is  error  to 
exclude  the  whole/^    And  it  was  held  that  an  objection  to  the 

85  Llsonbee  v.  Monroe  Irr.  Co.,  18  Utah,  343,  72  Am.  St.  Bep.  784^ 
64  Pae.  1009. 
se  Quiim  V.  White  (Nev.),  62  Pac.  993. 

87  Lick  V.  Diaz,  37  Cal.  446. 

88  Woolridge  v.  Boardman,  115  Cal.  74,  46  Pac.  868.  See,  also.  Bid- 
diek  V.  Eobler,  110  Cal.  191,  196,  42  Pac.  578  holding  that  where  there 
is  an  offer  to  prove  several  matters  having  no  essential  connection,  it 
is  not  sufficient  for  the  opposite  party  to  address  his  objections  to 
relevancy,  competency  and  materiality,  if  aside  from  the  irregularity 
in  the  method  his  objections  are  not  well  taken« 

8»  55  Cal.  642,  647. 
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introduction  of  certified  copies  of  all  proceedings  in  a  criminal 
action,  the  papers  being  attached  together,  and  objected  to 
as  a  whole  was  properly  overruled,  part  of  the  offer  being 
clearly  admissible,  and  no  specification  being  made  as  to 
any  particular  paper  so  objected  to.®®  So,  in  Coveny  v. 
Hale,®^  where  a  defendant  offered  in  evidence  a  mass  of 
papers  to  prove  that  a  promissory  note  mentioned  in  an  in- 
ventory, was  the  separate  property  of  a  married  woman,  and 
the  objection  was  that  the  papers  which  were  offered  were 
irrelevant,  immaterial,  and  not  proof  of  the  fact,  it  was  held 
that  the  objection  was  too  broad.  But  a  decision  was  rendered 
in  Swafford  v.  Board  of  Education,®®  on  an  opinion  written  by 
Mr.  Commissioner  Cooper,  which,  if  subsequently  recognized, 
will  thoroughly  unsettle  the  law  and  change  the  practice  herein. 
The  profession  supposed,  and  had  a  right  to  suppose,  upon  the 
foregoing  authorities,  that  upon  an  offer  to  make  proof  of  a 
variety  of  matters,  some  of  which  were  objectionable,  some  not, 
and  upon  the  mere  general  objection  as  to  competency,  rele- 
vancy, and  materiality,  a  ruling  against  the  offer  would  be  held 
erroneous.  It  is  true  that  a  somewhat  different  rule  applies 
where  error  is  assigned  in  the  exclusion  of  evidence  from  that 
which  applies  where  it  is  admitted,  with  reference  to  ahowing 
ei-ror  in  the  appellate  court;  but  the  rule  could  not  be  invoked 
against  appellant  in  the  above-mentioned  case.  The  following 
ie  the  record  before  the  court  and  its  opinion  upon  the  record: 
"It  is  urged  as  the  principal  ground  for  reversal  of  the  order 
denying  the  new  trial  that  the  plaintiff  offered  to  prove  that  by 
resolution  of  defendant  passed  on  the  thirtieth  day  of  June, 
1890,  the  salary  of  the  principal  of  the  said  high  school  was 
fixed  at  one  hundred  and  sixty-five  dollars  per  month,  and 
that  the  court  erred    in    refusing   to    hear  such  proof.     The 

90  Shafto  V.  Crocker,  87  Cal.  629,  25  Pac.  921. 

•1  49  Cal.  552. 

•V  127  Cal.  484,  486,  59  Pac.  900.  It  was  held,  however,  in  First 
Nat.  Bank  v.  North,  2  S.  Bak.  480,  51  N.  W.  96,  that  when  part  of 
a  general  offer  was  competent  and  other  parts  not,  the  whole  should 
be  rejected  upon  proper  objection  thereto.  But  where  part  of  a 
witness'  testimony  is  admissible  a  motion  to  strike  it  all  out  with- 
out discrimination  should  be  denied:  Minneapolis  etc  By.  Co.  t. 
N  ester,  3  N.  Dak.  480,  57  N.  W.  510. 
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record  illustrates  the  position  in  which  counsel  are  often  placed 
by  offering  to  prove  certain  facts  in  order  to  save  exceptions 
instead  of  asking  the  questions  and  taking  a  ruling  upon  the 
questions  so  asked.  In  this  case  it  appears  that  after  the  close 
of  defendant's  evidence  the  defendant  was  called  in  rebuttaL 
After  some  discussion  as  to  whether  or  not  the  offered  evidence 
was  in  rebuttal^  the  courts  in  the  exercise  of  its  discretion^  al- 
lowed the  plaintiff's  attorney  to  offer  it  as  part  of  his  evidence 
iii  chief.  The  offer  covers  some  five  folios  of  the  transcript 
and  it  is  not  necessary  here  to  give  it  in  full.  Among  other 
things,  counsel  for  plaintiff  'offered  to  prove'  that  on  the  thir- 
tieth day  of  June,  1890,  I.  S.  Crawford  was  principal  of  the 
Petaluma  High  School  and  continued  as  such  until  the  twenty- 
ninth  day  of  June,  1891.  That  by  resolution  passed  on  the 
thirtieth  day  of  June,  1890,  the  salary  of  the  principal  of  said 
school  was  fixed  at  one  hundred  and  sixty-five  dollars  per 
month.  That  Professor  Crawford  continued  to  teach  until 
June  29,  1891,  when  his  resignation  was  received,  and,  on 
motion,  accepted.  That  the  board  then  proceeded  to  ballot  for 
his  successor.  That  the  names  of  several  candidates  were  pro- 
posed, and,  upon  ballot  being  taken,  plaintiff  was  elected  suc- 
cessor to  said  Crawford.  That  plaintiff  thereupon  entered 
upon  his  duties  as  teacher  and  continued  to  teach  up  to  the 
sixteenth  day  of  February,  1895,  receiving  one  hundred  and 
sixty-five  dollars  per  month  during  all  that  time.  That  the 
salary  of  plaintiff  was  paid  by  warrants  drawn  by  the  board  of 
education  upon  the  treasurer  of  the  city  of  Petaluma.  Counsel 
for  plaintiff  offered  to  prove  all  the  above  facts  T)y  the  minutes 
of  the  board  of  education  and  other  testimony.^  The  offer  was 
objected  to  as  being  incompetent,  irrelevant  and  immaterial. 
The  objection  was  sustained,  and  plaintiff's  counsel  excepted. 
We  think  the  ruling  correct.  The  offer  included  many  differ- 
ent propositions  grouped  together,  and,  if  the  proof  of  any  one 
proposition  was  incompetent,  irrelevant,  or  immaterial,  the 
ruling  should  be  sustained.  It  certainly  does  not  appear  to  us 
that  evidence  as  to  one  Crawford  being  principal  of  the  high 
school  in  June,  1890,  that  he  continued  to  teach  until  June, 
1891,  and  then  resigned,  that  the  resignation  was  accepted,  that 
several  candidates  were  proposed  to  fill  the  vacancy,  that  the 
salary  of  the  plaintiff  was  paid  by  warrants  drawn  on  the 
New  Trial,  Vol.  1—33 
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treasurer,  would  have  been  material  or  relevant  to  any  issue 
before  the  court/*    It  will  be  seen  that  while  conceding  that 
some  of  the  matters  covered  by  the  ofiEer  were  amenable  to  the 
general    objection    which  was    made,    others    were    not.    By 
specifying  part  of  th^m  as  being  inadmissible  over  the  objec- 
tion, the  court  concedes  that  others  were  admissible;  and  yet, 
without  citing  any  of  the  prior  cases  declaring  a  different  rule 
in  such  cases,  and  without  citing  any  authority  whatever  in 
support  of  its  radical  departure  from  established  law  on  that 
question,  the  court  says,  that  *'if  the  proof  of  any  one  propo- 
sition was  incompetent,  irrelevant  or  immaterial,  the  ruling 
should  be  sustained.'*    The  following  is  suggested  upon  au- 
thority   as  a  correct  and  reasonable  rule  covering  the  whole 
subject :  When  several  papers  or  matters  are  offered  in  evidence 
in  and  by  one  and  the  same  offer  ''en  masse,'*   whether  an 
objection  good  as  to  part  and  untenable  as  to  part   should  be 
sustained    will  depend  somewhat  upon  the  form  of  the  offer 
and  the  intention  of  the  party  making  it,  aside  from  the  fact 
that  he  makes  it  in  its  entirety.    In  the  absence  of  any  expres- 
sion or  indication  on  the   subject   it  will    be   presumed   that 
the  parts  are  offered  seriatim,®*  in  which  case  two  courses  are 
open  to  the  opposite  party:  1.  To  ask  that  the  offer  be  segre- 
gated, or  that  the  connection  between  the  various  parts  be  ex- 
plained or  made  to  appear  preliminarily  to  any  of  it  being 
admitted;®^  2.  To  make  separate  objection  to  each  and  every 
part  offered  without  demanding  a  segregation.     If  he  fail  to 
pursue  either  of  these  courses,  and  his  objection  be  not  well 
taken  as  to  each  and  every  part,  it  is  not  good  as  to  any.** 
There  is  no  doubt  of  the  court's  power  to  compel  a  segregation 
of  the  offer  in  such  cases.    Where  counsel  admitted  the  rele- 
vancy of  part  of  a  mass  of  evidence  so  offered,  and  the  trial 
judge  offered  that  if  he  would  point  out  the  portions  which  he 
deemed  irrelevant,  he  would  rule  upon  any  objections  which 
might  be  made  thereto,  and  the  offer  of  the  court  was  not  acted 
upon,  it  was  held  that  there  was  no  error  in  admitting  the 
whole.^ 

98  See  Lick  v.  Diaz,  56  Cal.  647. 

04  See  Smith  v.  East  Branch  Co.,  54  Cal.  165. 

05  Harris  v.  Zanone,  93  Cal.  59,  71,  28  Pac  8^. 

06  Harris  v.  Zanone,  93  Cal.  59,  71,  28  Pac.  845. 
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§  282.    Deposition  not  to  be  segregrated  and  read  in  parts. 

The  general  rule  requiring  evidence  to  be  introduced  seria- 
tim, and  testimony  by  question  and  answer,  does  not  apply  in 
the  case  of  a  deposition  so  as  to  permit  a  party  to  read  selected 
portions  thereof  and  withhold  the  balance,  and  it  is  error  to 
permit  it.  In  Bank  of  Oakland  ▼.  Finnell,^''  the  court  said: 
'*The  errors  complained  of  refer  to  rulings  of  the  court  in  giv- 
ing or  refusing  instructions,  and  in  admitting  or  excluding  evi- 
dence. Of  the  latter,  one  error  specified  is  the  ruling  of  the 
court  in  permitting  portions  of  the  deposition  of  one  Megum^ 
a  witness  of  the  plaintiff,  to  be  read  in  evidence,  and  in  refus- 
ing to  strike  out  the  same.  The  reading  of  the  deposition  was 
prefaced  with  the  statement  of  the  plaintiff's  attorney  that  he 
did  not  intend  to  offer  the  entire  deposition,  but  part  of  it  only, 
to  which  objection  was  made  and  overruled,  and  exception 
taken.  On  the  completion  of  the  reading,  the  defendants  at- 
torney moved  to  strike  out  what  had  been  read,  on  the  ground 
that  only  part  of  the  deposition  had  been  read,  but  the  court 
overruled  the  motion,  the  defendant  excepting.  It  is  set  forth 
in  the  statement  that  the  defendant  did  not  offer  any  portion 
of  the  deposition,  and  that  no  objection  was  made  to  his  doing 
so,  and  portions  of  the  evidence  omitted  are  also  inserted.  But 
these  matters  we  deem  immaterial.  The  simple  question  in- 
volved is,  whether  it  is  permissible  for  a  party  to  introduce  in 
evidence  selected  portions  of  the  deposition  of  his  own  witness, 
omitting  the  rest,  and,  clearly,  this  question  must  be  answered 
in  the  negative.  In  this  state,  the  only  authority  for  the  use 
of  depositions  is  in  the  provisions  of  the  code  which  provide  that 
^be  depositions'  may  be  used;  but  it  is  not  said  that  portions 
of  them  can  be  used,  nor  can  it  be  inferred  that  such  was  the 
intention." 

•7  133  Cal.  475,  65  Pae.  976.  To  same  effect,  Kilbourne  y.  Jen- 
nings, 40  Iowa,  473;  Grant  v.  Pendery,  16  Kan.  236;  HiU  v.  Sturgeon, 
28  Mo.  323;  State  v.  Baybam,  31  Mo.  App.  385;  Lanahan  v.  Lawton, 
50  N.  J.  Eq.  276,  23  Atl.  476;  Thomas  v.  Miller,  151  Pa.  St.  482,  25 
AtL  127;  Cal.  Code  Civ.  Proc,  ff  2228,  2232,  2234.  In  McCardle 
T.  Bnlloek,  45  Ga.  89,  the  court  said:  ''If  the  practice  of  the  court 
permits  the  party  bringing  them  in  (referring  to  the  interrogatories) 
to  read  ....  only  the  direct  answers,  it  is  a  new  practice  to  us." 
The  following  comment  on  authorities  is  found  in  the  principal  case 
above    (page  477):  "Other   cases   hold   that   parts   of   a  deposition 
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§  293.    Error  cannot  be  predicated  on  form  of  question. 

Reversible  error  cannot  be  predicated  upon  the  fact  that 
counsel  were  allowed  to  ask  leading  questions,  that  being  a 
matter  largely  within  the  discretion  of  the  court.  Technically, 
it  is  error  to  allow  counsel  to  lead  the  witnesses,  but  such  errors 
are  considered  as  of  such  small  importance  that  they  will  be 
given  scant  consideration  when  assigned  and  relied  upon  as 
error.  Where,  however,  they  are  permitted  to  a  palpably  in- 
jurious extent,  they  will  be  reviewed  under  the  first  subdivision 
of  jsection  657  of  the  California  Code  of  Civil  Procedure^  as 
abuse  of  discretion.*** 

may  be  used  in  certain  cases,  as  declarations  of  the  party  testifjring 
(Code  Civ.  Proc,  S  1870,  subd.  1;  Van  Horn  v.  Smith,  59  Iowa,  142, 
12  N.  W.  789,  distinguishing  Kilbourne  v.  Jennings,  40  Iowa,  473; 
and  see,  also,  Citizens'  Bank  v.  Bhutasel,  67  Iowa,  319,  25  N.  W. 
261);  or  as  declarations  of  a  witness  to  contradict  him  (Webster  v. 
Calden,  55  Me.  165;  Whitman  v.  Morey,  63  N.  H.  448,  2  Atl.  899); 
and  others  that  a  party  may  read  the  whole  or  a  part  of  a  deposition 
taken  on  behalf  of  his  adversary  (Converse  v.  Meyer,  14  Neb.  190, 
15  N.  W.  34;  Hammat  v.  Emerson,  27  Me.  308,  46  Am.  Bee.  598; 
Byers  v.  Orenstein,  42  Minn.  386,  44  N.  W.  129;  Watson  v.  Race, 
46  Mo.  App.  552) —the  decision  being  based,  apparently,  on  the  prin- 
ciple laid  down  in  Van  Horn  v.  Smith,  59  Iowa,  142,  12  N.  W.  789. ' ' 

98  Moran  v.  Abbey,  63  Cal.  56;  People  v.  Fong  Ah  Sing,  70  CaL 
8,  11  Pac.  323;  Smithers  v.  Filch,  82  Cal.  153,  22  Pac.  935;  White 
V.  White,  82  Cal.  427,  1145,  23  Pac.  276;  People  v.  Goldenson,  76  CaL 
328,  19  Pac.  161;  People  v.  Clary,  72  Cal.  59,  13  Pac.  77.  The  over- 
ruling of  an  objection  to  a  question  as  leading,  when,  though  some- 
what leading,  it  was  merely  a  summing  up  of  the  witness'  testimony 
already  given,  is  not  an  abuse  of  discretion:  Freeman  v.  Huron  (City 
of),  10  S.  Dak.  368,  73  N.  W.  260.  In  the  first  ease  cited  above  the 
court  said:  *'Four  or  five  specifications  of  error  relate  to  rulings 
made  by  the  court  in  denying  objections  by  counsel  for  plaintiff 
to  leading  questions  asked  by  counsel  for  Heffner,  in  the  direct  ex- 
amination of  his  witnesses.  But  these  are  not  errors  for  which  a 
new  trial  will  be  granted.  We  are  not  aware  of  any  case  in  which 
a  verdict  has  been  set  aside  for  the  reason  that  leading  questions, 
although  objected  to,  have  been  allowed  to  be  put  to  a  witness: 
Green  v.  Gould,  9  Allen,  466;  Hopkinson  v.  Steel,  12  Vt.  582;  Parsons 
V.  Huff,  38  Me.  187;  Mershon  v.  Hobensack,  22  N.  J.  L.  372.  And 
the  reason  is  that  the  examination  of  a  witness  in  the  trial  of  a 
case  is  a  matter  within  the  sound  discretion  of  the  trial  court,  who 
may,  in  the  exercise  of  that  judicial  discretion,  allow  or  disallow 
leading    questions:  Code    Civ.   Proc,    f§    2044-2046.     A   matter  rest- 
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§  294.    Error  resulting  from  production  and  nonproduction 
of  documentary  evidence. 

Befusals  to  allow  inspection  of  papers^  where  the  matter  is 
brought  to  the  attention  of  the  court  for  the  purpose  of  obtain- 
ing a  rule  on  the  party  refusing  to  allow  an  inspection  of,  or 
refusing  to  produce  the  same  in  court,  is  a  proper  subject  for 
an  assignment  of  error,  by  a  party  against  whom  the  court 
rales.  Whether  the  error  be  prejudicial  to  the  extent  of  en- 
titling the  party  to  a  new  trial  or  rcYersal  depends,  of  course, 
upon  circumstances.  On  the  trial  of  Pope  y.  Dalton,*®  the 
plaintiff  had  put  in  evidence  certain  deeds,  through  which  he 
claimed  to  have  deraigned  title  to  the  demanded  premises. 
Afterward,  in  the  progress  of  the  trial,  the  defendant's  attorney, 
whilst  engaged  in  the  cross-examination  of  a  witness  for  the 
plaintiff,  desired  to  inspect  the  deeds  already  in  evidence,  but 
which  were  in  the  custody  of  the  plaintiff's  attorney,  and  who 
refused  to  submit  them  to  the  inspection  of  the  defendant's 
attorney,  on  the  ground  that  they  were  the  private  papers  of 
the  plaintiff,  and  on  the  further  ground,  as  he  alleged  that  on 
that  morning  the  defendant's  attorney  had  inspected  the  deeds 

at  the  oflSce  of  the  plaintiff's  attorney.    On  this  refusal  the 
defendant's  attorney  moved  the  court  to  compel  the  plaintiff's 
attorney  to  produce  the  deeds  for  inspection,  and,  on  his  refusal 
to  produce  them,  to  strike  them  out  as  evidence.    The  motion 
was  denied,  and  the  defendant,  having  excepted,  assigned  this 
ruling  as  error.    The  supreme  court  held  the  exception  well 
taken,  saying:  ''No  brief  has  been  filed  on  behalf  of  the  re- 
spondent, and  we  are,  therefore,  furnished  with  neither  argu- 
ment nor  authority  in  support  of  what  we  cannot  but  deem 
an  extraordinary  ruling.    To  deny  counsel,  in  the  progress  of 
a  trial,  a  full  opportunity  to  inspect  documentary  evidence  of- 
fered by  his  adversary  is  an  error  too  patent  to  require  dis- 
cussion.   Nor  can  we  infer  that  no  damage  resulted  to  the  de- 
fendant from  this  ruling.     On  the  contrary,  there  may  have 
been  the  most  satisfactory  reasons  why  it  was  important  to  the 

ing  in  judicial  discretion  is  not  reviewable  in  an  appeUate  court;  it 
is  only  Ihe  abuse  of  such  discretion  of  which  we  wiU  take  cognizance. 
In  this  ease  no  such  question  is  presented  by  the  record." 
»»  40  CaL  638. 
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defense  to  have  an  inspection  of  the  deeds/'  In  another  case,*®® 
a  like  refusal  was  held  to  be  reversible  error^  although  the 
papers  of  which  an  inspection  was  desired  had  not  been  put 
in  evidence.  At  the  trial,  the  prosecution  produced  certain 
papers  which  were  found  in  the  street,  the  contents  of  which 
it  was  claimed  tended  to  inciQpate  the  defendant,  and  called 
a  witness  to  identify  the  papers  and  to  prove  the  circumstances 
under  which  they  were  found.  The  papers  were  handed  to  the 
witness,  who  identified  them  as  the  same  which  were  found  in 
the  street,  but  they  were  not  then  read  to  the  jury,  or  offered 
in  evidence.  When  the  counsel  for  the  defendant  came  to  cross- 
examine  the  witness,  he  demanded  an  inspection  of  the  papeib, 
alleging  that  he  could  not  properly  conduct  the  cross-examina- 
tion unless  he  had  an  opportunity  to  inspect  them.  But  the 
court  refused  to  compel  the  prosecution  to  produce  the  papers 
for  inspection,  and  thereupon  the  counsel  for  the  defendant  de- 
clined to  cross-examine  the  witness.  Subsequently,  experts  were 
called  by  the  prosecution  to  prove  by  a  comparison  of  hand- 
writings that  the  papers  were  written  by  the  defendant,  and 
their  evidence  tended  to  prove  that  fact.  It  appeared  from  the 
bill  of  exceptions,  in  the  published  report  of  the  case,  that  the 
papers  "were  not  read  to  the  jury,  nor  was  defendant's  attorney 
allowed  an  inspection  of  them,  until  the  district  attorney  opened 
his  argument  to  the  jury,  after  the  case  had  closed.''  In  revers- 
ing the  case  and  directing  a  new  trial,  the  supreme  court  said : 
"The  refusal  of  the  court  to  compel  the  prosecution  to  produce 
the  papers  for  the  inspection  of  counsel  was  duly  excepted  to, 
and  this  ruling  is  relied  upon  as  error.  It  is  too  plain  to  merit 
discussion  that,  under  the  circumstances  stated,  the  defendant 
was  entitled  to  inspect  the  papers — ^if  not  for  the  purpose  of 
cross-examining  the  witness,  certainly  before  the  close  of  the 
testimony.  By  the  practice  pursued  by  the  court,  the  defendant 
was  deprived  of  the  opportunity  to  offer  any  evidence  he  may 
have  had  in  rebuttal  or  explanation  of  the  papers,  or  even  to 
disprove  their  authenticity.  Such  a  practice  is  subversive  of 
the  ends  of  justice,  and  ought  not  to  be  tolerated." 

100  People  V.  Stevens,  62  CaL  458. 
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§  298.  Error  in  case  of  joint  parties  in  admission  or  rejection 
of  evidence,  admissible  as  to  one  party,  but  inadmissible 
as  to  another. 

If ,  in  an  action  brought  against  two  defendants,  jointly,  evi- 
dence is  offered  which  is  admissible  as  against  one  but  inadmis- 
sible as  against  the  other,  a  general  objection  to  the  testimony 
is  insufficient.  The  objection  must  point  out  why  the  testi- 
mony ought  not  be  received.*^^ 

§  296.    Bepeating  objection — ^When  not  necessary. 

When  the  same  evidence  has  been  already  objected  to  and 
ruled  out  by  the  court,  there  is  no  need  to  repeat  the  objection 
on  repetitions  of  the  question.  The  court  may  properly  treat 
the  objection  as  continuing  on  every  repetition  of  the  question, 
unless,  something  transpires  to  show  that  it  is  waived.*^^  And 
w^here  in  such  case,  instead  of  excluding  the  evidence,  the  ques- 
tion is  permitted,  but  not  answered  and  an  exception  taken, 
the  party  excepting  is  entitled  to  his  exception,  upon  a  repetition 
of  substantially  the  same  question  and  an  answer  thereto, 
whether  or  not  he  expressly  renews  the  exception.  Nor  will  a 
slight  change  in  the  phraseology  of  the  question  operate  to  de- 
prive him  of  the  benefit  of  his  exception.^®* 

101  Voorman  t.  Yoight,  46  Cal.  392,  398.  In  this  case  the  court 
said;  "We  are  of  the  opinion  that  the  exception  taken  to  the  evi- 
dence of  Sehultz  and  Voorman  cannot  be  maintained.  The  objec- 
tions were  i^eneral  against  their  admissibility  for  any  purpose  what- 
ever. It  is  clear  enough  that  had  Voight  been  the  sole  defendant 
in  the  .action,  the  evidence  objected  to  would  have  been  admissible 
as  against  him.  If,  as  to  his  codef endant  Spreckels,  a  difCerent  rule 
would  obtain,  by  reason  of  the  latter  being  a  guarantor  only  (a 
question  not  necesisary  to  consider),  the  objection  should  have  been 
limited  accordingly,  or  an  instruction  asked  upon  the  point.'' 

102  People  V.  Melvane,  39  Cal.  614,  619. 

103  Magee  ▼.  North  Pac.  Coast  B.  B.  Co.,  78  Cal.  430,  12  Am.  St. 
Bep.  69,  21  Pao.  114.  In  this  case  the  court  said:  "On  the  trial, 
while  the  plaintiff  was  testifying  as  a  witness  in  his  own  behalf, 
he  was  asked  by  his  counsel,  'Did  you  ever  know  of  any  defect  in 
the  fence! '  Defendant's  counsel  objected  to  the  question  'as  in- 
competent and . inadmissible  under  the  pleadings,'  it  being  'nowhere 
alleged  in  the  complaint  that  there  was  any  defect  in  the  structure 
of    the  fence  that  was   unknown   to   plaintiff.'     The   objection   was 
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And,  while  if  substantially  the  same  question  be  repeated 
though  in  somewhat  different  terms,  the  objection  need  not  be 
renewed,  yet  any  variance  in  the  substance  of  the  question  will 
necessitate  a  renewal  of  the  objection,  else  it  will  be  treated 
as  waived.  Thus,  where,  in  a  prosecution  for  libel,  the  objec- 
tion to  the  first  question  was  as  to  the  understanding  of  the 
witness  of  the  language  alleged  to  be  libelous,  in  relation  to 
the  person  libeled,  had  been  overruled,  and  the  next  question 
was  as  to  the  understanding  of  the  witness  without  reference  to 
any  particular  percons,  and  was  answered  without  objections,  it 
was  held  that  the  objection  to  the  first  question  did  not  hold 
good  as  to  the  second.*^^ 

The  rule  which  gives  force  and  effect  to  an  objection  and  ex- 
ception once  made  and  taken  as  against  a  repetition  of  the  same 
line  or  character  of  examination  without  a  repetition,  is  not 
limited  in  its  application  to  questions  subsequently  propounded 
to  the  same  witness ;  and  where  testimony  of  a  witness  for  plain- 
tiff had  been  erroneously  admitted  against  the  objection  of  de- 
fendant's counsel,  who  had  excepted,  it  was  held  that  defendant 
did  not  waive  its  objection  by  failing  to  object  and  except  to 
questions  asked  plaintiff  which  called  for  evidence  to  the  same 
point,  the  court  saying:  "The  suggestion  that  the  objection  can- 
not be  entertained  because  the  plaintiff  Salona  was  subsequently 
permitted,  without  objection,  to  testify  to  substantially  the  same 
matter  as  that  stated  by  the  witness  Hayes,  is  without  weight. 
Where  a  party  has  once  formally  taken  exceptions  to  a  certain 
line  or  character  of  evidence,  he  is  not  required  to  renew  the 
objection  at  each  recurrence  thereafter  of  the  objectionable 
matter  arising  in  the  examination  of  other  witnesses;  and  his 

overruled,  and  before  the  witness  answered  the  question,  counsel  for 
plaintiff  put  the  question  in  the  following  form:  'If  there  were  anf 
defects  in  the  fence  along  the  right  of  way,  were  any  such  defects 
known  to  you  up  to  the  seventeenth  day  of  April,  1882 ~  that  is,  the 
time  when  this  *mit  was  commenced f  The  witness  answered,  'No, 
sir.'  Counsel.— 'There  were  nonet'  Witness.— 'There  were  none.'  It 
does  not  appear  that  counsel  for  defendant  renewed  his  objection 
to  the  question  as  it  was  finally  put  and  answered,  but  we  think 
he  should,  nevertheless,  have  the  benefit  of  his  objection  and  exeep- 
tion,  as  the  change  in  the  form  of  the  question  was  one  of  phraseology 
only. ' ' 

104  People  V.  Miller,  122  Cal.  84,  93,  54  Pac  523. 
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u'lence  will  not  debar  him  from  having  the  exception  re- 
viewed." *^^  But  since  all  rules  governing  objections  have  for 
Iheir  object  the  information  of  the  judge  as  to  what  he  is  to 
rale  upon^  the  fact  that  an  objection  subsequent  to  one  techni- 
cally specific  is  less  broad  than  the  one  preceding  it  will  not 
render  it  insuiBcient  if  it  perform  the  office  of  thus  giving  the 
requisite  information.  Thus  in  People  v.  MuUins/^  the  at- 
torney general  made  the  point  on  appeal  that  the  defendant's 
attorney  did  not  sufficiently  object,  on  the  ground  of  privilege, 
to  the  questions  asked  defendant  on  the  witness-stand  about 
communications. with  his  wife.  The  first  question  was,  "What 
did  you  say  to  your  wife  when  you  went  home  that  night  ?"  The 
counsel  for  defendant  objected  in  theee  words:  "We  object 
to  any  conversation  between  him  and  his  wife,  as  not  in  cross- 
eiamination^  and  as  improper,  being  a  privileged  communica- 
tion." The  court  overruled  the  objection  and  the  defendant  ex- 
cepted. To  subsequent  questions  the  objections  were  on  the 
ground  of  incompetency,  without  a  specification  concerning  the 
privilege.  The  court  held  that  the  word  "incompetent"  was 
sufficiently  broad  under  the  circumstances.  Under  the  decisions 
it  will  be  observed  that  there  was  not  any  necessity  for  a  re- 
newal of  the  objection  in  any  form  in  order  to  obtain  the  bene- 
fit of  an  exception. 

105  Green  v.  Sonthern  Pac.  Co.,  122  Cal.  563,  565,  55  Pac.  577. 
To  flame  effect  is  People  v.  Castro,  125  Cal.  521,  58  Pac.  133,  holding 
that  sufficient  objection  to  confession  to  one  person  hold  good  with- 
out renewal,  where  confessions  to  other  persons  open  to  the  same 
objection  were  offered  in  evidence  and  admitted  In  this  case  the 
foUowing  appears  in  the  opinion  of  the  supreme  court:  ''It  is  claimed 
that  the  court  erred  in  overruling  defendant's  objection  to  the  ques- 
tion: 'Q.  What  did  you  understand  by  the  language  of  the  paper 
in  relation  to  Judge  Beynolds  and  Attorney  Wright  f  The  court 
overruled  the  objection  and  defendant  excepted.  The  district  at- 
torney thereupon  reframed  his  question,  the  answer  to  which  was 
OD  motion  of  defendant's  attorney  stricken  out.  The  record  then 
shows:  'Mr.  Bcaseiy  (District  Attorney).— Don't  state  to  whom  you 
understood  it  to  refer,  but  state  what  you  understood  by  it  in  refer- 
ence to  any  person.  A.  You  are  trying  to  get  the  word  "crooked- 
ness"—what  it  means?  Q.  Yes,  that  is  what  I  am  trying  to  get  at.' 
The  witness  then  gave  what  he  understood  by  the  word  'crookedness.' 
Defendant  made  no  objection  to  the  question  or  answer,  and  we  think 
cannot  now  be  heard  to  object." 

io«  83  Cal  138,  144,  H  Am.  St.  Bep.  223,  23  Pac.  229. 
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If,  upon  sufficient  objection  to  a  question,  the  court,  without 
ruling  upon  it,  suggests  to  the  attorney  examining  the  witness 
a  question  which  he  may  ask  the  witness,  and  the  question  sug- 
gested is  likewise  within  the  objection,  the  objector  is  not  bound 
to  renew  the  objection  to  the  suggested  question,  when  asked. 
Thus  in  Sharon  v.  Sharon,*^''  the  court  said :  "Counsel  for  re- 
spondent contend  that  the  question  following  the  statement  of 
the  court  as  to  what  the  plaintiff  might  ask  were  not  objected 
to,  and  therefore  no  question  is  presented  for  our  consideration. 
The  first  question  which  was  improper  was  objected  to.  The 
court  then  stated,  in  reply  to  the  objection,  just  what  the  plain- 
tiff might  ask,  to  which  the  defendant  excepted,  and  the  im- 
proper questions,  authorized  by  the  court  in  advance,  were  asked 
and  answered.  It  was  not  necessary  for  the  defendant  to  re^ 
new  his  objections  to  the  questions  as  they  were  asked,  so  long 
as  they  were  within  the  direction  of  the  court  as  to  the  extent 
to  which  the  examination  might  go.^' 

§  297.    Error  in  striking  out  and  refusing  to  strike  out  evi- 
dence. 

A  motion  to  strike  out  evidence  already  admitted  raises  a 
question  for  the  court's  ruling  of  exactly  the  same  character, 
and  it  is  governed  by  the  same  rules  as  to  form  and  sufficiency 
as  an  objection  to  proffered  evidence.  A  party  is  sometimes  en- 
titled as  of  right  to  have  such  motion  entertained  by  the  court 
And  it  is  the  duty  of  the  court  to  entertain  such  motion,  where 
the  circumstances  are  such  that  if  his  motion  were  not  enter- 
tained and  ruled  upon  he  would  be  deprived  of  any  ruling 
whatever  upon  the  admissibility  of  the  evidence.*^    But  in 

107  79  Cftl.  633,  674,  22  Pac.  26-131. 

108  Bari.ley  v.  Copeland,  86  CaL  483,  26  Pac.  1.  See,  also,  Kiler 
V.  Kimbal,  10  Cal.  267,  where  testimony  to  prove  mining  roles  was 
introduced  and  it  subsequently  appeared  that  they  were  in  writing. 
Where  an  answer  of  a  witness  is  not  responsive  to  the  question,  and 
an  objection  thereto  is  sustained,  but  the  answer  is  not  stricken  out 
or  withdrawn  from  the  jury,  an  assignment  of  error  with  reference 
thereto  will  not  be  considered:  Anderson  v.  Jordan,  16  S.  Dak.  395, 
89  N.  W,  1015;  Kneeland  v.  Great  Western  El.  Co.,  7  N.  Dak.  454, 
76  N.  W.  907.  But  where  a  witness  testifies  to  facts  as  of  his  own 
knowledge,  and  on  cross-examination  it  appears  that  the  sources  of 
Ms  knowledge  are  meager,  his  testimony  should  not  be  stricken  out. 
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cases  where  the  party  does  not  apply  as  of  right  to  have  evi- 
dence stricken  out^  the  court  has  an  almost  unlimited  discre- 
tion as  to  whether  or  not  the  motion  will  be  entertained.  Of 
course  the  question  of  entertaining  the  motion  and  that  of  rul- 
ing upon  it  are  distinct,  the  one  being  determined  by  an  exer- 
cise of  discretion,  and  hence  seldom  subject  to  review,  the  other 
subject  to  exception  and  review  as  other  mlings  during  the  triaL 
Notwithstanding  such  liberal  discretion,  the  indiscriminating 
practice  of  admitting  evidence  which  might  have  been  objected  to 
and  its  admissibility  ruled  upon  at  the  time  it  is  offered  is  a  de- 
parture from  the  orderly  course  of  procedure.  The  supreme  court 
of  California  has  severely  condemned  the  practice;  and  has  gone 
so  far  as  to  say  that  the  practice  was  not  to  be  tolerated.^^*®    On 

Its  value  is  for  the  jury:  Farmers'  Bank  ▼.  Baling,  38  Or.  394,  54 
?ae.  190.  And  it  was  held  in  a  case  of  the  insufficiency  of  the  evi- 
dence for  plaintiff,  where  the  claims  of  plaintiff  and  defendant  to 
the  same  property  were  adverse,  and  the  evidence  was  conflicting, 
the  proper  practice  was  not  to  move  to  strike  out  the  evidence  but 
for  a  direction  for  a  verdict  for  defendant:  Murray  v.  Montana  L. 
Co.,  25  Mont.  14,  63  Pac.  719.  After  some  foundation  has  been  laid, 
though  slight,  and  material  evidence  admitted  thereon  the  court 
should  not  strike  out  the  evidence  on  motion  before  the  close  of  the 
case,  as  the  foundation  may  be  strengthened  by  other  evidence: 
Withers  v.  Kemper,  25  Mont.  432,  65  Pac.  422. 

109  People  V.  Long,  43  Cal.  444,  446;  People  v.  Eolfe,  61  Cal.  540, 
542.  The  question  of  censurable  practice  as  distinct  from  waiver  is 
aptly  illustrated  in  the  second  case  above,  where  the  court  said: 
''It  is  claimed  that  the  court  erred  in  denying  defendant's  motion 
to  strike  out  the  evidence  of  the  witnesses  Collins,  Fields  and  others. 
It  is  a  sufficient  answer  to  this  point  that  all  of  the  evidence  which 
the  court  refused  to  strike  out  came  in  without  objection  or  ex- 
ception; and  this  court  has  several  times  held  that  in  such  a  case 
a  motion  to  strike  out  should  not  be  allowed.  The  rule  has  been 
laid  down  in  both  civil  and  criminal  cases.  Goodale  v.  West,  5  Cal. 
339,  is  an  early  civil  case  to  that  effect,  and  People  v.  Long,  43  GaL 
444,  is  a  late  criminal  case  announcing  the  same  rule.  Wallace,  C. 
J.,  there  says:  'The  practice,  whether  in  civil  or  criminal  cases,  of 
deliberately  permitting  evidence  to  be  given  without  objection  in 
the  first  Instance,  and  then  moving  to  strike  it  out  on  the  grounds 
which  might  readily  have  been  availed  of  to  exclude  it  when  offered, 
is  not  to  be  tolerated.'  A  party  is  not  permitted  to  remain  silent 
when  evidence  is  offered,  with  the  privilege  of  accepting  it  if  favor- 
sble  and  afterward  moving  to  strike  it  out  if  it  is  against  him,  but 
he  must  exercise  his  right  of  objection  at  a  proper  and  reasonable 
time.'- 
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the  other  hand^  the  supreme  court  has  frequently  recommended 
the  exercise  of  the  discretion  within  proper  limits  for  the  pro- 
motion of  substantial  justice ;  and  in  People  v.  Wallace,****  re- 
versed the  judgment  because  of  the  courfs  refusal  to  strike 
out  hearsay  evidence  although  admitted  without  objection-  The 
court  was  constrained  to  reverse  the  case  on  this  and  on  the 
additional  ground  of  the  embarrassing  position  in  which  the 
misconduct  of  the  prosecuting  attorney  and  an  irrepressible 
juror  had  placed  the  defendant,  whereby  he  could  not  renew 
his  objections  except  at  the  risk  of  prejudicing  the  jury  against 
his  side.  After  a  review  of  authorities  from  other  states  the 
court  said :  "We  think  the  court  should  have  excluded  this  in- 
competent evidence  upon  defendant's  motion.  The  court  ought 
to  have  done  so,  not  only  because  of  the  nature  of  the  evidence, 
but  because  the  defendant  had  more  than  once  objected  to  its 
introduction,  when  the  counsel  conducting  the  case  for  the 
people  was  endeavoring  by  repeated  questions  to  get  it  before 
the  jury,  in  open  defiance  of  the  rulings  of  the  court,  and  the 
objection  to  it  was  only  yielded  in  deference  to  what  seemed  to 
be  the  wish  of  a  juror  to  hear  the  evidence.  But  the  court 
ought  not  to  have  permitted  the  defendant  to  be  placed  in  this 
position,  and  should  have  enforced  its  previous  rulings  on  its 
own  motion.  But  whether  it  did  this  or  not,  the  testimony 
should  have  been  excluded,  upon  the  subsequent  motion  of  the 
defendant." 

It  is  not  only  always  the  proper  province  but  often  the  duty 
of  the  court  to  strike  out  illegal  evidence  or  to  direct  the  jury 
to  disregard  it,  whether  objected  to  when  admitted  or  not.  In 
Parker  v.  Smith***  the  court  said:  "On  the  trial  of  this  cause 
one  of  the  witnesses  deposed  to  a  state  of  facts  which  upon  his 
cross-examination  proved  to  be  hearsay  evidence,  and  wholly 
inadmissible,  whereupon  the  court  ordered  the  testimony  of  the 
witness  to  be  stricken  out,  and  instructed  the  jury  to  disregard 
it.  The  appellant  assigns  this  as  error:  1.  Because  the  testi- 
mony was  not  objected  to  in  limine  by  the  respondent;  and  2. 

Because  the  court  of  its  own  motion  ruled  it  out The 

right  of  the  court  to  interfere  is  also  undoubted.     The  testi- 
mony was  clearly  improper.    The  duty  of  the  court  was  not 

110  89  Cal.  158,  167,  26  Pac.  650. 

111  4  Cal.   105. 
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confined  to  passing  upon  such  portions  of  the  testimony  as  may 
be  objected  to,  but  extends  to  the  preservation  of  the  rights  of 
litigants^  and  a  proper  disposition  of  the  matters  in  contro- 
versy/' And  in  Monford  v.  Bowland^*^  the  court  declared  the 
same  policy  as  follows :  ^'The  court  is  not  bound  to  accept  any- 
thing but  legal  evidence,  and  should  seldom,  if  ever,  allow  its 
judgment  to  be  controlled  by  anything  else.  The  parties  are 
at  liberty  to  make  such  agreements  respecting  the  evidence  as 
they  may  see  fit,  but  the  court  is  not  bound  by  them.  The  court 
may  recognize  them  if  it  thinks  proper  to  do  so,  but  it  should 
in  no  case  sanction  them  if  they  are  against  the  policy  of  the 
law^  or  dangerous  to  the  safe  administration  of  the  law/' 

g  298.    Same  subject — ^Rules  and  illustrations. 

Leaving  out  of  account  for  the  present  the  exercise  of  the 
court's  discretion  which  may  have  the  effect  of  suspending  all 
ordinary  rules  herein,  the  following  are  stated  upon  authority, 
as  reasonable  and  conducive  to  justice:  When  it  is  apparent 
from  the  question  that  the  answer  will  contain  evidence  neces- 
sarily inadmissible,  then  a  motion  to  strike  out  comes  too  late, 
unless  preceded  by  an  objection  to  the  question;  but  the  rule 
is  otherwise  when  the  evidence  may  or  may  not  be  admissible.^^* 

112  38  N.  J.  Eq.  185. 

118  People  V.  Williams,  127  Cal.  216,  59  Pac.  581.  The  facts,  and 
view  of  the  eourt  thereon,  in  this  case  as  stated  in  the  opinion 
afford  an  excellent  illustration  of  the  mle  stated  in  the  text.  The 
eoort  said:  "A  witness  was  interrogated  as  to  a  certain  conversa- 
tion he  had  with  the  codefendant,  Azhderian,  prior  to  the  alleged 
extortion.  He  testified  that  in  answer  to  the  question,  'What  are 
you  building  the  house  out  there  forf  the  codefendant,  Azhderian, 
in  substance,  stated:  'The  ladies  [meaning  the  defendant  and  an- 
other woman]  are  dead  fly,  and  I  am  building  this  house  so  that 
when  we  leave  the  Paragon  (Nevilles'  farm)  we  can  go  there.  Then 
I  will  bring  business  men  out  there  and  we  will  get  them  full  of 
wine  and  afterward  blackmail  them.'  A  motion  to  strike  out  this 
statement  uf  the  witness  was  denied.  The  statement  should  have 
been  stricken  out.  It  has  nothing  whatever  to  do  with  the  merits 
of  this  prosecution.  It  was  greatly  prejudicial  to  the  defendant, 
for  it  was  weU  calculated  to  make  the  jury  look  upon  her  with  un- 
kindly eyes.  A  contemplated  scheme  by  these  two  defendants  to 
blackmail  or  extort  money  from  other  persons  was  no  more  admis- 
sible at  this  trial  than  the  evidence  of  previous  robberies  or  arsons 
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An  irresponsive  answer  can  only  be  reached  by  a  motion  to 
strike  it  out;^^*  and  the  only  way  to  reach  part  of  a  nonre- 
sponsive  answer  to  a  proper  question  is  by  motion  to  strike 
out  the  nonresponsive  portion  of  the  answer.^^*  The  only 
way  to  reach  an  irresponsive  statement  of  a  witness,  made  with- 
out a  question  being  asked,  or  after  having  answered  a  proper 
question  is  by  motion  to  strike  it  out,  and  error  cannot  be  predi- 
cated upon  a  ruling  upon  an  objection  interposed  to  it.*^*  A 
motion  to  strike  out  testimony  responsive  to  an  improper  ques- 
tion not  objected  to  is  properly  denied.^^''    And  for  even  better 

would  have  been  admissible  if  defendants  had  been  upon  trial  for 
robbery  or  arson.  It  is  now  urged  that  the  motion  to  strike  out 
was  properly  denied  as  coming  too  late,  no  objection  having  been 
first  made  to  the  question.  This  position  cannot  be  sustained.  No 
objection  perceptible  to  this  court  could  have  been  well  made.  It 
was  not  until  the  answer  came  that  it  could  be  ascertained  that  the 
evidence  should  not  go  to  the  jury.  And  then  the  only  remedy  was 
the  motion  to  strike  out.  Many  statements  made  by  the  codef  endant 
would  have  iieen  clearly  admissible.  And  the  admissibility  of  this 
evidence  could  not  be  determined  until  it  was  first  ascertained  what 
it  was.  When  it  is  apparent  from  the  question  that  the  answer  will 
contain  evidence  necessarily  inadmissible,  then  a  motion  to  strike 
out  comes  too  late  unless  preceded  by  an  objection  to  the  question, 
but  the  rule  is  otherwise  when  the  evidence  may  or  may  not  be  ad- 
miswble." 

114  People  V.  Swist,  136  Cal.  520,  69  Pac  223. 

116  O'Callaghan  v.  Bode,  84  CaL  489,  496,  24  Pac  269. 

116  Tate  V.  Fratt,  112  Cal.  613,  619,  44  Pac.  1061. 

117  People  V.  Harlan,  133  Cal.  16,  65  Pac.  9.  In  this  case  the  fol- 
lowing facts  shown  by  the  record  and  view  of  the  court  are  found 
in  the  opiaion:  *'Etonia  Diaz  testified  as  follows:  'Beta  Martin 
is  my  niece.  Her  mother  is  my  sister.  I  think  I  know  Beta's  age. 
Q.  What  IB  itf  A.  I  think  it  is  fifteen.'  Defendant's  counsel  here 
moved  'to  strike  out  the  answer,  as  not  responsive  to  the  question.' 
No  objection  was  made  to  the  question,  and  the  answer  was  respon- 
sive to  the  question;  the  motion  was  properly  denied.  Immediately 
after  the  disposition  of  this  motion,  the  witness  stated:  'She  was 
fifteen  in  last  January.    I  know  that  from  letters  her  mother  sent 

me After  Beta  was  born  I  received  letters  from  her  mother 

every  three  months.  I  did  not  keep  them,  and  I  am  most  sure  that 
Beta's  age  is  fifteen  years.  I  remember  Beta  is  fifteen  years,  from 
those  letters  and  other  things.'  No  objection  was  interposed  during 
the  giving  of  the  above  evidence,  but  at  it's  conclusion  counsel  for 
the  defendant  said:  'I  move  to  strike  out  all  the  testimony  of  this 
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reasons  a  party  cannot  have  testimony  stricken  out  which  was 
responsive  to  questions  propounded  to  a  witness  by  himself.*^® 

Where  a  witness  answers  a  question  notwithstanding  that  an 
objection  thereto  is  sutained  by  the  court,  the  objecting  party 
should  ask  to  have  the  answer  stricken  out;  and,  failing  to  do 
80,  waives  his  objection.**® 

Where  evidence  is  offered  which  without  other  evidence  would 
be  inadmissible,  and  is  admitted  by  the  court  with  or  without 
objection,  upon  the  promise  of  the  party  offering  it,  to  offer  the 
necessary  additional  evidence  which  he  fails  to  do,  the  other 
party  may  move  to  strike  out  the  evidence  so  admitted;  and,  if 
the  evidence  be  of  a  character  calculated  to  prejudice  him,  it 
is  error  to  deny  the  motion.*^^ 

witness  in  regard  to  the  age  of  Beta  Martin,  on  the  ground  that 
there  is  no  positive  evidence  in  regard  to  it.'  But  there  was  posi- 
tive testimony  that  the  witness  had  received  letters  from  Beta's 
mother,  and  that  she  knew  Beta's  age  from  those  letters.  An  ob- 
jection that  evidence  is  not  positive  goes  to  its  weight,  rather  than 
to  its  admissibility.  It  may  be  that  the  evidence  should  have  been 
excluded  on  the  ground  that  it  was  based  upon  hearsay  or  was  not 
the  best  evidence,  but  neither  this  court  nor  the  court  below  is 
required  to  pass  upon  objections  that  are  not  made.*" 

118  Byrne  v.  Beed,  75  Cal.  277,  17  Pac.  201;  People  v.  McNamara, 
94  GaL  509,  29  Pac.  953.  In  the  first  of  these  cases  the  following 
appears  in  the  opinion:  ''The  defendant  Beed  was  called  up  as  a 
witness  by  the  plaintiff,  and  was  asked  how  she  paid  for  the  prop- 
erty conveyed  to  her.  She  answered  that  when  she  purchased  the 
property  her  aunt  (defendant  Hill)  owed  her  $1,976.33,  and  added: 
'The  consideration  of  the  indebtedness  was  this;  my  mother  gave 
my  aunt  five  hundred  dollars  for  me  September  10,  1868.'  She  was 
then  asked  how  she  knew  her  mother  gave  five  hundred  dollars  to 
her  aunt,  and  she  answered  that  her  aunt  told  her  so.  Counsel  for 
plaintiff  moved  to  strike  out  the  answer,  and  the  court  denied  her 
motion.  We  see  no  error  in  this  ruling.  The  answer  was  responsive 
to  the  question,  and  the  fact  that  it  was  hearsay  was  no  reason  for 
striking  it  out." 

110  People  V.  Putnam,  129  Cal.  2S8,  262,  61  Pac.  961. 

120  People  V.  Powell,  87  Cal.  348,  363,  25  Pac.  481.  In  this  case 
the  court  said:  "There  was  evidence  admitted  in  behalf  of  the 
prosecution,  of  conversations  between  the  witness  Mrs.  Willis  ami 
third  parties,  not  in  the  presence  of  the  defendant,  and  with  which 
he  was  in  no  way  connected.  This  evidence  should  have  been  ex- 
cluded.   It   was  admitted  by   the   court   below   upon  the  assurance 
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* 

Where  facts  are  disclosed  upon  cross-examination  of  a  wit- 
ness showing  the  incompetency  of  his  testimony  in  chief,  it 
sliould  be  stricken  out  on  motion,  and  it  is  error  for  the  court 
to  deny  a  motion  to  strike  out  such  testimony.**^ 

§  299.    Motion  must  be  specific. 

Ihe  same  rule  here  holds  good  with  regard  to  the  duty  of 
the  party  making  the  motion  to  specify  the  grounds  thereof 

of  counsel  for  the  prosecution  that  it  would  be  brought  home  to  the 
defendant,  which  was  not  done.  The  same  may  be  said  of  the  testi- 
mony of  the  witness  Qlennon,  of  conversations  between  Mrs.  Willis 
and  himself.  The  prosecution  having  failed  to  connect  the  defend- 
ant with  the  subject  matter  of  the  conversation  the  defendant  moved 
to  strike  out  the  evidence.  The  motion  was  denied.  This  was 
error.    The  evidence  should  have  been  stricken  out." 

121  Grary  v.  Campbell;  24  Gal.  634.  The  facts  and  the  view  of 
the  court  thereupon  clearly  appear  from  the  part  of  the  opinion 
reading  as  follows:  ''On  the  trial  the  plaintiff  examined  a  witness 
who  gave  evidence  to  show  that  this  mining  claim  was  located  by 
certain  persons  whom  he  named,  before  the  ditch  was  constructed. 
The  witness  testified  that  he  purchased  the  claim  of  those  who  first 
located  it,  and  took  possession  of  it  in  the  fall  of  1854,  and  con- 
tinued to  hold  it  until  he  conveyed  the  same  to  the  plaintiff  and 
others,  and  that  from  that  time  the  plaintiff  had  held  it  in  posses- 
sion. On  his  cross-examination  the  witness  testified  that,  when  he 
purchased  he  received  a  bill  of  sale  of  the  claim  from  his  vendors, 
and  that  when  he  conveyed  to  the  plaintiff  and  others,  he  executed 
to  them  a  bill  of  sale  of  the  property.  These  facts  appearing,  the 
counsel  for  the  defendants  moved  the  court  to  strike  out  the  testi- 
mony of  the  witness  as  to  his  purchase,  and  also  as  to  his  sale  and 
conveyance  to  plaintiff  and  others,  on  the  ground  that  the  transfers 
of  the  property  were  in  writing,  which  was  the  best  evidence  thereof. 
The  court  denied  the  motion,  and  the  defendant's  counsel  excepted. 
This  ruling  of  the  court  the  appellants  assign  as  erroneous.  If  the 
facts  sought  to  be  proved  by  this  witness  were  material,  as  they 
seem  to  have  been  regarded  by  the  parties  and  the  eourt,  then  the 
bills  cf  bale,  which  were  the  best  evidence  of  the  transfers,  should 
have  been  produced.  The  plaintiff  deemed  it  necessary  to  connect 
himself  with  the  right  and  title  acquired  by  the  original  locators 
of  the  mining  claim,  and  we  apprehend  it  was  of  some  importance, 
at  least  that  he  should  do  so.  But,  to  do  this,  it  was  necessary 
for  him  to  produce  the  conveyances  or  biUs  of  sale,  the  existence 
of  which  was  proved.  The  court  ought  to  have  ordered  the  parol 
evidence  of  the  sales  -and  conveyances  stricken  out,  when  the  ap- 
plication to   that   end  was  made." 


629  EBE0B8  IN  EULING  UPON  EVIDENCE.  S  299 

Bs  where  objection  is  made  to  the  evidence  in  the  first  instance, 
in  so  far  as  it  is  applicable.  There  are  few  exceptions  to  the 
rule  that  the  grounds  of  the  motion  should  be  specified.  In 
Hill  V.  Eeese*^®  the  following  appears  in  the  opinion:  "The 
next  error  assigned  is  the  refusal  of  the  district  court  to  strike 
out  the  answer  of  the  witness  Bose,  to  the  question  found  at 
folio  212  of  the  transcript  The  answer  was  responsive  to  the 
question,  and  counsel  did  not  specify  the  points  on  which  they 
rested  the  motion.  In  such  cases  the  moving  party  should 
specify  his  objection  to  the  answer,  with  the  like  particularity 
£8  is  required  in  pointing  out  an  objection  to  a  question.  The 
same  reasons  render  this  proper."  The  motion  is  likewise 
treated  as  is  an  objection  in  the  respect  that  when  directed 
against  a  mass  of  evidence  in  which  some  parts  are  admissible, 
but  other  parts  inadmissible,  it  should  be  directed  with  such 
precision  to  the  part  attacked  that  no  uncertainty  may  remain 
as  to  the  testimony  challenged;  and  if  not  so  directed  there 
is  no  error  in  denying  the  motion.^^**  Accordingly,  a  motion 
to  strike  out  the  evidence  of  a  witness  as  to  the  declarations 
of  a  co-conspirator,  which  covered  competent  evidence  of  such 
declarations  was  held  too  broad,  and  to  have  been  properly  over- 
ruled.*^ In  Hellman  v.  McWilliams,^*  the  court  said :  "The 
motion  to  strike  out  all  of  witness  Hellman's  testimony,  'so 
far  as  it  states  the  effect  of  what  took  place  between  himself 
and  Eli  W.  Hawkins,  except  the  naked  statement  of  what  was 
said  and  done,^  was  so  general  and  indefinite  that  we  do  not  see 
how  the  court  below  could  have  determined  precisely  what 
portion  of  the  testimony  was  intended,  and  had  the  motion  been 
granted,  we  should  be  at  a  loss  to  know  what  was  stricken  out. 
Where  testimony  is  admitted  some  of  which  is  relevant  and 
competent,  and  intermingled  with  that  which  is  improper,  a 
motion  to  strike  out  should  be  directed  with  such  precision  to 
the  portion  attacked  that  no  uncertainty  may  remain  as  to  the 
testimony  challenged." 

Its  47  CaL  294^  341;  Henry  ▼.  Sout&em  Pac.  B.  B.  Co.,  60  CaL 
176,  181;  People  ▼.  Eckman,  72  Cal.  582,  583,  14  Pae.  359. 

128  HeTImaii  t.  McWiUiamd,  70  CaL  449,  11  Pac.  659;  Chester  r. 
Bower,  55  CaL  46. 

124  People  v..Bodle7,  131  Cal.  240,  63  Pae.  351. 

12ft  70  CaL  449,  453,  11  Pac.  659. 

New  Trial,  VoL  1-34 
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§  300.    Exceptions,  foim  of  and  when  to  be  taken. 

No  review  can  be  had  of  a  niling  upon  an  offer  of  evidence, 
objected  to,  whether  it  be  admitted  or  excluded,  nor  upon  a 
motion  to  strike  out  evidence,  unless  the  ruling  be  excepted 
to.**^  Wherever  in  statutes,  a  review  of  decisions  of  courts 
is  provided  for,  such  review  is  limited  to  errors  which  have  been 
excepted  to,  and  usually  it  is  provided  that  no  particular  form 
of  exception  is  required,  which  is  true  in  the  absence  of  statu- 
tory provisions.  Section  646  of  the  Code  of  Civil  Procedure 
of  California  defines  an  exception  as  follows:  ''An  exception 
is  an  objection  upon  a  matter  of  law  to  a  decision  made  either 
before  or  after  judgment,  by  a  court,  tribunal  judge,  or  other 
judicial  officer,  in  an  action  or  proceeding.  The  exception 
must  be  taken  at  the  time  the  decision  is  made,  except  as  pro- 
vided in  section  647.*'  Section  647,  specifies  certain  matters, 
orders  and  decisions  which  are  deemed  to  be  excepted  to  with- 
out any  exception  being  actually  taken. 

As  the  error  to  be  excepted  to  consists  in  the  ruling  or  de- 
cision, and  the  exception  must  be  taken  ''at  the  time  the  decision 
is  made,^'  it  is  obvious  that  it  can  only  be  taken  after  it  is  made, 
and  immediately  following  the  decision. 

An  absent  party  will  not  be  deemed  to  except  to  a  ruling,  ex- 
cept the  ruling  came  within  the  terms  of  the  statute  allowing 
an  exception  in  favor  of  absent  parties  in  certain  caaes.^'^ 

Of  course  the  same  rule,  with  respect  to  saving  exceptions 
applies  where  the  ruling  is  on  a  motion  to  strike  out  evidence. 
Thus  where  a  witness  answered  a  question  before  the  party 
against  whom  the  witness  gave  testimony  had  opportunity  to 
object,  and  upon  the  latter's  request  the  court  struck  out  tbe 
answer  for  the  purpose  of  allowing  him  to. object,  but  before 
he  had  stated  his  objection  the  counsel  examining  the  witness 
proceeded  with  his  examination,  and  propounded  another  ques- 
tion, without  excepting,  it  was  held  that  he  thereby  waived 

126  Lee  T.  Murpliy,  119  Cal.  364,  51  Pae.  549,  955.  See,  also,  Me- 
CsTtney  r,  Htzhenry,  16  Cal.  184;  Tamer  v.  Tuolumne  etc.  Co.,  25 
Cal.  397;  Keeran  v.  Griffith,  84  CaL  580;  Bussell  v.  DenniBon.  45  CaL 
338. 

127  McQuire  v.  Drew,  83  CaL  225,  23  Pac  312, 
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any  error  that  might  have  been  committed  by  the  court  in 
striking  out  the  answer.^*® 

§  801.    Waiver  and  cure  of  error  herein. 

So  many  matters  are  proper  for  the  consideration  of  the  lower 
court  on  motion  for  new  trial,  with  reference  to  the  eflfect  of 
error  in  ruling  on  admissibility  of  evidence,  and  upon  motions 
to  strike  out  evidence  which  the  appellate  courts  will  not  re- 
view, and  so  much  is  conceded  to  the  discretion  and  judgment 
of  the  lower  court,  especially  where  the  order  on  motion  for 
new  trial  is  brought  up  for  review,  that  is  thought  best  to  defer 
further  discussion  as  to  waiver  of  error,  cure  of  error,  and  of 
questions  as  to  the  effect  of  error,  as  being  harmless  or  preju- 
dicial, to  that  part  of  tiiis  work  where  the  scope  of  and  lim- 
itations upon  review  in  the  appellate  court  are  discussed.^^^ 
It  is  not  to  be  understood,  however,  that  different  rules  of  de- 
cision govern  in  the  two  jurisdictions,  in  the  one  on  motion  for 
Dew  trial,  and  in  the  other  on  appeal.  If  that  were  the  case 
a  postponement  would  not  be  justified.  Theoretically  at  least 
the  rules  are  the  same,  and  should  be  similarly  applied. 

1S8  Barklj  v.  Copeland,  86  CaL  483,  486,  25  Pac  1. 
m  Post,  eliapter  40. 
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CHAPTER  16, 

ERRORS   IN  GIVING,  REFUSING   AND  MODIFYING   INSTRUO 

TIONS. 

I  302.  Scope  of  and  limitations  upon  discussion. 

S  303.  Constitutional  limitation  upon  oommon-law  power  of  ooorta. 

S  304.  No  error  of  omission  in  the  absence  of  a  request. 

I  305.  Duty  of  court  to  instruct  upon  proper  request. 

f  306.  Same  subject,  exception  to  rule. 

I  307.  Respective  duties  of  oounsel  and  court,  in  preparing  and  past- 
ing upon  instructions. 

I  308.  No  reviewable  error  in  instructions  in  equity  case. 

§  309.  The  court  must  not  submit  questions  of  law  to  the  jury. 

$310.  Code  provisions. 

I  311.  Preliminary  to  succeeding  sections. 

§  312.    The  court  must  not  charge  the  jury  with  respect  to  matters 
of  f.ict,  the  existence  or  nonexistence  of  which  are  questions 
to  be  passed  upon  by  the  jury. 

§  313.  The  court  must  not  assume  the  truth  of  any  disputed  issue 
jupon  which  the  jury  are  to  pass. 

f  314.  Same  rule — ^Assumption  of  no  consequence  where  apparently 
not   prejudicial. 

§  315.  The  court  must  not  express  an  opinion  as  to  what  the  evi- 
dence proves. 

i  316.    The   court   must   not,   in   its   charge,   exhibit    partiality   for 

either  side,  or  intimate  how  the  jury  should  decide. 
$317.    The  court  must  not  give  argumentative  instructions. 
$  318.    The  court  must  not  charge  as  to  any  presumptions  of  fact. 

$  319.  The  court  must  not  charge  as  to  the  credibility  of  witnesses, 
or  draw  invidious  comparisons  between  direct  and  circuni- 
stantial    evidence. 

$  320.    The  court  must  not  give  ambiguous  or  uncertain  instructionsw 

$  321.    The  court  should  not  declare  abstract  principles  of  law  to  tha 

jury. 
I  322.    The  court  must  not  give  erroneous  instructions. 
$  323.    Same  test  applied  to  modified  as  to  other  instructions. 
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I  324.  The  court  must  not  give  contradictory  or  inconsistent  instruo- 
tions. 

§  325.    Construction  of  instructions. 

I  326.    Exemptions  and  harmless  invasionB. 

i  327.  The  court  may  state  the  evidence,  and  state  that  there  is 
evidence  tending  to   prove  certain  facts. 

\  328.  The  court  may  state  that  a  fact  is  proven,  or  admitted,  as  to 
which  there  is  an  admission,  or  evidence  without  conflict, 
may  state  that  a  fact  is  not  proven,  in  the  absence  of  evi- 
dence, and  may  inform  the  jury  that  there  is  a  conflict,  when 
such  is  the  case. 

i  329.    The  court  may  direct  a  verdict  in  certain  cases. 

S  330.    No  review  without  exception  taken. 

i  331.  Cure  and  waiver  of  error,  and  question  of  whether  harmless  or 
prejudicial. 

§  302.    Scope  of  and  limitation  npon  digonssion. 

It  is  the  present  purpose  to  develop  the  subject  of  instruc- 
tions to  the  fullest  possible  extent  within  the  space  allotted  to 
the  subject,  with  an  eye  solely  to  the  greatest  usefulness  to  the 
practitioner.  Courts  are  so  liable  to  err  in  charging  in  mat- 
ters of  law,  and  to  invade  by  inadvertence  and  otherwise 
the  province  of  juries,  and  are  found  doing  so  so  frequently, 
in  various  ways  that  no  full  enumeration,  or  complete  con- 
sideration in  detail  is  practicable.  But  since  each  of  the  many 
instances  of  invasion  and  contravention  falls  within  a  separate 
class  or  category,  it  is  practicable  to  deduce  several  rules  of 
negation  on  the  subject. 

§  303.    Conatitntional  limitation  upon  oonunon-law  power  of 
courts. 

Under  the  common  law  there  were  but  slight  restraints  upon 
the  judges  as  to  charging  juries,  and  the  true  province  of  the 
jury  as  now  understood,  was  frequently  invaded,  sometimes  in 
a  manner  and  to  an  extent  which  resulted  in  serious  prejudice 
to  parties  and  a  miscarriage  of  justice.  In  the  early  history 
of  the  constitutional  system,  which  is  the  most  conspicuous 
feature  of  all  republican  governments,  limitations  were  fixed, 
and  prohibitions  declared,  either  in  the  organic  law,  or  by  stat- 
utes previously  sanctioned  by  organic  law,  the  purpose  and  effect 
of  which  were  to  preserve  to  juries  the  full  exercise  of  all  the 
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functions,  which  at  the  origin  of  trial  by  jury  it  was  intended 
they  should  possess  and  exercise.  The  provision  in  the  constitu- 
tion of  Caliomia  reads  thus;  '^Judges  shall  not  charge  juries 
with  respect  to  matters  of  fact,  but  may  state  the  testimony 
and  declare  the  law."^  At  common  law  the  judges  are  not 
thus  restricted  but  are  allowed  to  charge  with  respect  to  facts, 
and  to  express  their  opinions  as  to  the  weight  of  evidence. 
They  may  direct  the  attention  of  the  jury  to  the  facts  and  cir- 
cumstances which  are  deemed  by  them  to  be  of  controlling 
weight,  and  warn  them  against  false  lights*  In  the  earUer 
judicial  history  of  CaUfomia  lawyers  and  judges  were  inclined 
to  doubt  the  wisdom  of  withdrawing  this  common-law  power 
from  the  judges.  Thus  in  People  v.  Taylor,*  Sanderson,  J., 
said :  "  WTiich  is  the  wiser  rule  is  not  for  us  to  say ;  but  it  admits 
of  serious  doubt  whether  the  cause  of  justice  has  been  promoted 
by  the  adoption  of  the  rule  by  which  the  courts  of  this  state  are 
governed.  There  could  have  been  no  object  for  the  change  ex- 
cept to  afford  to  life  and  liberty  further  protection  against  ju- 
dicial dishonesty  and  tyranny.  Such  a  movement  would  have 
found  fitting  occasion  when  Henry  VIII,  divorced  his  wives 
and  kindled  the  fires  of  the  auto  de  fe,  or  when  Jeffreys  advised 
and  judicially  enforced  the  despotic  and  sanguinary  measures 
of  James  II;  but,  in  this  day  and  place,  the  ermine  is  not  the 
gift  of  tyrants,  but  of  the  people,  whose  wiU  is  subserved  by 
an  honest — ^not  corrupt — exercise  of  its  functions;  and  to  de- 
prive the  jury  of  the  aid  and  experience  of  the  judge  in  sift- 
ing and  weighing  the  testimony  may  be  of  doubtful  wisdom.'' 

It  should,  perhaps,  be  observed  that  the  presence  of  such 
provision  in  a  state  constitution  greatly  increases  the  difficulty 
of  avoiding  error  in  giving  instructions  and  complicates  to  a 
great  degree  the  law  governing  instructions.  Under  the  com- 
mon-law system  the  only  important  tests  of  the  propriety  of  an 
instruction  were  these:  (1)  Whether  as  a  legal  proposition  it 
was  correct;  and  (2)  Whether  it  was  applicable  to  the  facts 
of  the  case.  Under  such  a  constitutional  provision  as  the  fore- 
going, an  instruction  may  be  entirely  correct  as  a  declaration 
of  law,  an  entirely  pertinent  and  correct  comment,  upton  or 

1  CaL  Const.,  art.  6,  |  19.    The  constitution  prior  to  1879,  se^ 
tion  17  of  article  6,  contained  this  provision. 

2  36  C&L  266. 
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rfsuin^  of  the  facts,  and  still  where  given  to  the  jury,  amount 
to  leversible  error.  A  clear  statement  of  the  true  meaning  of 
this  provision  was  given  by  Cope,  J.,  in  People  v.  Ybara,*  as 
follows:  "It  is  unnecessary  to  inquire  whether  the  instruction 
in  this  case  was  in  violation  of  the  principles  of  the  common- 
law;  it  is  clearly  within  the  prohibition  of  the  constitution,  and 
camiot  be  maintained  without  disregarding  the  express  provi- 
sions of  that  instrument.  The  language  of  the  constitution  is, 
that  'judges  shall  not  charge  juries  with  respect  to  matters  of 
fact,  but  may  state  the  testimony  and  declare  the  law/  This 
provision  is  violated  whenever  a  judge  so  instructs  as  to  force 
the  jury  to  a  particular  conclusion  upon  the  whole  or  any  part 
of  the  case,  or  to  take  away  their  conclusive  right  to  weigh  the 
evidence  and  determine  the  facts.  The  meaning  of  the  pro- 
vision is  that  the  judge  shall  decide  upon  the  law,  and  the 
Jniy  upon  the  facts,  and  that  the  former  shall  not  invade  the 
province  nor  usurp  the  powers  of  the  latter.  The  judge  has  no 
more  right  to  control  the  opinion  of  the  jury  upon  a  matter  of 
fact,  than  the  jury  have  to  disregard  the  directions  of  the  judge 
upon  a  matter  of  law.'* 

An  instruction,  though  in  the  form  of  a  legal  proposition, 
may  be,  in  effect,  on  the  evidence  and  therefore  amenable  to 
the  constitutional  objection  for  that  reason,  when  considered 
with  reference  to  the  evidence.  This  is  illustrated  in  the  fol- 
lowing excerpt  from  the  opinion  in  Scott  v.  Wood,*  with  ref- 

8  17  Cal.  166,  17L  See,  also,  Miller  v.  Stewart,  24  Cal.  602; 
Battersly  v.  Al^bott,  9  GaL  565;  McNeil  t.  Barney,  51  Cal.  603; 
People  V.  Cline,  83  CaL  374,  23  Pac.  391;  Scott  v.  Wood,  81  Gal. 
398,  405,  28  Pac.  871.  In  McNeil  t.  Barney,  supra,  the  court  said: 
''We  think  the  instruction,  which  is  the  subject  of  the  nineteenth 
exception,  erroneous;  it  is  as  follows:  'If  you  should  find  that  the 
defendant  was  at  this  time  under  contract  with  Meyerstein  &  Go., 
to  haul  a  certain  amount  of  freight,  for  instance,  fifty  tons  a  month 
for  the  period  of  one  year,  that  fact  will  go  far  toward  clearing  up 
uy  suspicion  attaching  to  testimony  going  to  prove  a  contract, 
without  other  apparent  reasons.'  This  instruction  was  not  upon 
a  question  of  law,  but  upon  the  matter  of  fact  inyolved,  and  the 
weight  of  the  evidence,  which  should  be  left  to  the  determination 
of  the  jury." 

4  81  Cal.  398,  404,  22  Pac.  871.  See,  also,  Cal.  Code  Civ.  Proc, 
I  1963,  subd.  32;  Stone  v.  Geyser  G.  M.  Co.,  52  Cal.  318;  Peopde  v. 
Walden,  51  CaL  589.    In  Goghill  v.  Baring,   15   Cal.  219,  the  court 
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erence  to  an  instruction  pertaining  to  a  presumption  in  regard 
to  a  party^s  insolvency,  the  court  saying:  ''The  court  instructed 
the  jury  that  'when  a  fact  is  once  shown  to  exist,  the  law  pre- 
sumes it  to  continue  until  the  contrary  is  shown.'  This  was  ex- 
cepted to  and  was  specified  as  error.  We  think  that  it  was 
error.  There  is  no  such  presumption  regardless  of  the  nature  of 
the  fact.  Suppose  that  a  man  was  shown  to  be  living  at  a  certain 
time;  would  it  be  presumed  that  he  continued  to  live  a  hundred 
years  ?  Or  suppose  that  a  man  was  shown  to  be  insolvent  at  a 
particular  time:  would  it  be  presumed  that  the  insolvency 
continued  through  several  years?  •  •  •  .  The  true  rule,  and 
the  one  established  by  the  code,  is,  that  the  presumption  is  that 
'a  thing  once  proved  to  exist  continues  as  long  as  is  usual  with 
things  of  that  nature.*  In  view  of  the  evidence,  the  effect  of 
the  instruction  was,  that  the  court  told  the  jury  that  they  must 
find  that  the  rate  of  wages  continued  through  several  years  at 
$250  per  month,  unless  there  was  evidence  to  the  contrary. 
But  we  do  not  think  that  the  employment  of  a  salesman  at 
$250  per  month  is  a  thing  of  such  a  nature  that  the  court  can 
say,  as  a  matter  of  law,  that  it  continued  for  several  years 
rmless  the  contrary  was  proved.  The  continuance  of  the  em- 
ployment at  the  rate  mentioned  might  be  inferred  as  a  fact 
by  the  jury  under  the  circumstances.  But  imder  our  system 
the  court  is  allowed  to  instruct  the  jury  as  to  what  inference 
of  fact  they  are  to  draw.*' 

§  304.    No  error  of  omission  in  the  absence  of  a  request. 

There  is  one  notable  feature  of  the  system  founded  on  the 
constitutional  provision  which  may  be  here  properly  pointed 
out.  There  is  no  such  thing  under  it  as  an  error  of  omission 
to  instruct  the  jury,  in  the  absence  of  a  proper  request.  The 
mere  failure  of  the  judge  to  charge  the  jury  is  not  error,  xm- 
less  he  be  formally  requested  to  do  so.*    In  People  v.  McLean  • 

said:  "It  does  not  follow  because  a  man  is  insolvent  one  day  that 
he  was  insolvent  at  any  subsequent  or  antecedent  period." 

5  Williams  v.  Hartford  Ins.  Co.,  54  Cal.  442,  449,  35  Am.  Bep.  77; 
Chamberlain  v.  Vance,  51  Cal.  84;  People  v.  McLean,  84  CaL  482, 
24  Pac.  32;  People  v.  Ah  Wee,  48  Cal.  237;  People  v.  Collins,  48  CaL 
277;  People  v.  Haun,  44  Cal.  96;  Mont.  Code  Civ.  Proc,  fi  1080,  subd. 
7;  Helena  etc.  S.  &  R.  Co.  v.  Lynch,  25  Mont.  497,  65  Pac.  919;  Dell 
Bapids  Mer.  Co.  v.  Dell  Bapids  (City  of),  11  B.  Dak.  116,  74  Am.  8t. 
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the  court  said :  "The  failure  of  a  court  to  charge  on  any  point 
usually  proceeds  from  inadvertence,  and  the  law  casts  upon  the 
parties  the  duty  of  calling  the  judge^s  attention  to  the  matter 
by  a  formal  request  for  an  instruction  in  relation  to  it/^  And 
the  rule  applies  to  cases  where  a  party  upon  request  is  entitled 
to  have  the  jury  confined  or  to  have  evidence,  which  has  been 
admitted  generally,  limited  to  a  particular  purpose.  In  Will- 
iams V.  Hartford  Ins.  Co.''  the  court  said :  *^ut  it  is  tiie  estab- 
lished rule  in  this  state  that  when  testimony  offered  is  admissible 
for  one  purpose,  but  is  incompetent  for  another,  it  is  the  duty 
of  the  objecting  party  to  ask  an  instruction  limiting  the  evi- 
dence to  the  purpose  for  which  it  is  competent,  and  if  he  fails 
to  do  so  he  cannot  afterward  complain/'  So  in  Lownsdale  v. 
Gray's  Harbor  Boom  Co.®  the  court  said:  "The  appellant  also 
complains  of  the  failure  of  the  court  to  inform  the  jury  that 
the  boom  company  had  a  right,  under  its  articles  and  by  filing 
its  map  and  plat  of  location,  to  the  use  of  the  river  and  slough 
within  the  lines  of  mean  high  tide  on  either  side.  It  does  not 
appear,  however,  that  the  court  was  specifically  requested  to  so 
charge,  and  in  the  absence  of  such  request,  the  mere  failure  to 
instruct  was  not  erroneous.'' 

Eefusal  of  an  instruction  partly  erroneous,  or  which  cannot 
be  properly  given  without  qualification,  is  not  error.®    And  it 

Bep.  783,  75  N.  W.  898;  Lowndsdale  v.  Gray's  Harbor  Boom  Co., 
21  Wash.  542,  58  Pae.  663.  The  South  Dakota  statute  (South  Dakota 
Comp.  Laws^  i  5048)  required  the  court  to  write  on  the  margin  of 
all  requested  instructions  the  word  given  or  refused.  Where  the  court 
without  the  consent  of  counsel  requesting  certain  instructions  ma- 
teriallj  changed  the  language  and  import  of  each  and  gave  them 
to  the  jur^*  as  coming  from  the  party  requesting  them,  it  was  held 
reversible  error:  Peart  v.  Bailroad  Co.,  8  8.  Dak.  431,  66  N.  W.  814. 
The  rule  in  that  state  appears  to  be  otherwise  at  present.  It  was 
held  that  the  failure  of  the.pcirties  to  request  instructions  did  not 
relieve  the  court  from  the  duty  to  instruct  upon  aU  the  issues,  and 
that  an  exception  to  an  instruction  limiting  the  jury  to  certain 
issues  was  sufficient  to  authorize  a  review  of  the  action  of  the  court 
in  failing  to  submit  other  issues:  Wilson  v.  Commercial  etc.  Co., 
15  S.  Dak.  322,  89  N.  W.  649. 

«  84  Cal.  476,  480,  24  Pac.  109. 

7  54  Cal.  442,  449,  3o  Am.  Bep.  77.    See,  also,  People  t.  Collins,  48 
Cal.  277;  People  v.  Estrada,  49  CaL  171. 

8  21  Wash.  542,  546,  58  Pac.  663. 

•  Howe  V.  West  Seattle  L.  &  I.  Co.,  21  Wash.  594,  59  Pac.  495. 
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is  immaterial  that  the  proper  and  the  objectionable  parts  are 
separable,  so  that  part  might  be  given  and  the  balance  ref used.^^ 

Where  testimony  is  admitted  that  is  claimed  to  be  incompetent 
as  against  some  of  several  parties^  the  objectors  should  ask  an 
instruction  limiting  itff  applicability.^^ 

The  remedy  for  an  omission  from  an  instruction  is  not  by 
exception  merely,  but  the  court^s  attention  must  be  called  there- 
to, and  modification  or  further  instruction  requested." 

If  specially  requested  to  give  an  instruction,  the  court's  ac- 
tion on  the  request  constitutes  a  decision,  which  if  erroneous, 
gives  rise  to  an  exception." 

Of  course,  if  the  court  undertakes  to  declare  the  law,  whether 
of  its  own  volition,  or  upon  request,  it  must  state  it  correctly. 
But  it  need  go  no  further.  It  need  not  state  the  reason  or 
the  history  of  the  law.^* 

In  this  ease  the  eourt  referring  to  a  requested  instruction  on  the  sub- 
ject of  negligence  iiaid:''Thi8  instruction  could  not  be  given  without 
some  qualification/'  and  held  there  was  no  error  in  refusing  it. 

10  Croft  V.  Northwestern  S.  8.  Co.,  20  Wash.  176,  55  Pac.  42.  In 
this  case  the  court  said:  "It  is  not  error  to  refuse  to  give  an  in- 
struction wBich  is  partly  erroneous,  and  while  this  one  embraced 
two  different  subjects,  that  might  well  have  been  submitted  a« 
separate  instructions,  the  defendant  saw  fit  to  submit  it  as  one, 
numbered  the  fifteenth.  Consequently,  error  cannot  be  predicated 
upon  the  refusal  of  the  court  to  give  any  part  of  it." 

11  Bingham  v.  Lipman,  40  Or.  363,  67  Pac  98. 

12  AUend  v.  Spokane  FaUs  etc.  By.  Co.,  21  Wash.  324^  58  Pae.  244. 
In  this  case  the  court  said:  "The  latter  part  of  the  objection  goes 
rather  to  what  is  omitted  from  the  instruction  than  what  is  con- 
tained in  it.  The  remedy  for  this  defect,  however,  is  not  by  an 
exception  merely.  The  complaining  party  must  call  the  court's  at- 
tention to  the  omission,  and  request  such  modifications  or  further 
instructions  as  he  may  think  proper.  IJnless  this  is  done^  this  court 
cannot  alfor'd  relief":  See,  also.  Box  ▼.  Kelso,  5  Wash.  360,  31  Pac 
973;  Enoch  v.  Spokane  Falls  etc  By.  Co.,  6  Wash.  393,  33  Pac  966; 
Brown  v.  Porter,  7  Wash.  327,  34  Pac  1105. 

13  See  post,  i  3^0. 

14  People  V.  Bamirez,  56  Cal.  533,  536,  38  Am.  Bep.  73.  lu  Lincoln 
V.  Wright,  23  l^a.  St.  76,  82  Am.  Dec.  316  and  note,  the  court  said: 
''A  judge  is  bound  to  instruct  the  jury  on  the  law  itself,  and  not 
its  history,  object  and  purx>08e.  He  does  his  duty  by  saying  what 
the  law  is,  without  an  exposition  of  its  reasons." 
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§  305.    Ihity  of  court  to  instrnct  upon  proper  request. 

The  converse  of  the  text  of  the  preceding  section  is  equally 
tme;  and  a  correct  instruction  which  addresses  itself  to  a  theory 
permissible  under  the  evidence  should  be  given,  if  requested.^* 
Every  instruction  which  correctly  declares  law  applicable  to  the 
case  which  it  supposes^  if  the  case  can  be  rationally  inferred 
from  the  testimony,  should  be  given;**  or  as  otherwise  ex- 
pressed, where  there  is  evidence  tending  to  establish  a  fact,  the 
court  should  not  refuse  a  proper  instruction  in  reference  to  that 
fact*^  And  it  is  error  to  refuse  an  instruction  framed  upon 
a  reasonable  hypothesis  in  relation  to  the  facts  on  the  ground 
that  the  case  supposed  does  not  include  some  other  hy- 
pothesis equally  rational.*®  Within  the  same  principle  it 
ifl  held   that,   when   the   evidence    conflicts,   each   party    ia 

IB  People  T.  Heeker,  109  GaL  451,  42  Pae.  307.  See,  also,  Bamsey 
T.  Burns  (Mont.),  69  Pae.  711;  Whipple  v.  Preece,  18  Utah,  454,  56 
Pae.  296. 

16  People  T.  Taylor,  36  Cal.  255,  Befusal  to  instruct  as  to  eon- 
strucUve  notice  of  limitation  contained  in  a  receipt  delivered  by  a 
transfer  company  held  error:  See  MerriU  v.  Pacific  Transfer  Co., 
131  Cal.  582,  63  Pae.  915;  United  States  v.  Cannt>n,  4  Utah,  122,  7 
Pae.  369,  notes  to  87  Am.  Dec.  102,  99  Am.  Dec.  126.  In  People  v. 
Taylor,  snpra,  the  eonrt  said:  ''This  record  fails  to  disclose  upon 
what  grounds  the  first  and  second  instructions  asked  on  behalf  of 
the  defendant  were  refused;  and  the  attorney  general  has  failed  to 
suggest  any  ground  upon  which  the  ruling  of  the  court  can  be  sus- 
tained. On  the  part  of  the  defendant  it  is  suggested  that  the  only 
objection  made  to  them  was  that  the  facts  therein  hypothetically 
stated  did  not  embrace  the  theory  of  the  prosecution,  to  the  effect 
that  the  contest  was  provoked  by  the  defendant  for  the  purpose 
of  doing  murder  under  the  pretense  of  self-defense.  If  such  was  the 
ground  of  the  ruling,  we  think  the  ruling  was  erroneous.  In  pre- 
paring instructions  each  party  may  assume  any  reasonable  hypothesis 
ia  relation  to  the  facts,  and  ask  the  court  to  declare  the  law  as  ap- 
plicable to  it,  and  it  is  error  to  refuse  merely  because  the  case  sup- 
posed does  not  include  some  other  hypothesis  equally  rational.  We 
are  unable  to  detect  any  substantial  reason  why  the  instructions  in 
question  should  not  have  been  given.  Every  instruction  which  cor- 
rectly declares  the  law  applicable  to  the  case  which  it  supposes,  if 
the  ease  can  be  rationally  inferred  from  the  testimony,  should  be 
given." 

17  Davis  V.  Bussell,  52  Gal.  611,  615,  28  Am.  Bep.  647;  Fox  ▼• 
Stockton  etc.  A.  W.  Co.,  83  Cal.  333,  23  Pae.  295. 

18  People  ▼.  Taylor,  36  Cal.  255. 
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entitled  to  have  the  law  given  to  the  jury,  which  is  ap- 
plicable to  his  theory  of  the  case,  provided  there  is  evidence 
to  support  it.*®  But  jurors  are  presumed  to  have  ordinary  in- 
telligence, and  neglect  to  instruct  them  on  a  common-place 
matter  is  not  ground  for  reversal,  when  no  eixoneous  instruc- 
tion has  been  given.*^  Nor  is  it  error  to  refuse  instructions 
requested  where  the  substance  of  them  is  fairly  embraced  and 
expressed  in  those  given  by  the  court.** 

While,  as  above  stated,  it  is  the  duty  of  the  courts  if  requested, 
to  give  proper  instructions,  the  corollary  to  that  proposition 
has  been  declared  in  many  decisions.  The  court  is  not  bound 
to  give  a  requested  instruction,  erroneous  on  its  face,  even 
though  the  error  be  not  serious.  The  court  is  never  bound 
to  charge  bad  law.**    It  is  merely  another  form  of  expression 

19  Benton  v.  Monnler,  17  Cal.  449.  See,  also,  Hunt  ▼•  Elliott, 
77  Cal.  588,  20  Pac.  132. 

20  Davis  V.  McNear,  101  Cal.  606,  36  Pac.  105. 

521  People  V.  Sternberg,  111  Cal.  11,  43  Pac.  201;  Mergnire  v. 
O'Donnell,  103  Cal.  50,  36  Pac.  1033;  People  v.  Johnson,  106  Cal. 
289,  36  Pac.  622;  JPeople  v.  Schmitt,  106  Cal.  48,  39  Pac  204.  See, 
also,  Largey  v.  Mantle,  26  Mont.  264,  67  Pac.  114;  Boyd  v.  Portland 
Elec.  Co.,  40  Or.  126,  66  Pac.  576;  Crossen  v.  Grandy  (Or.),  70  Pac 
906;  Eoberts  v.  Port  Blakely  Mill  Co.  (Wash.),  70  Pac.  Ill;  Healcy 
V.  Bupp  (Wash.),  63  Pac.  319;  Howay  v.  Going-Northrup  Co.,  24 
Wash.  88,  85  Am.  St.  Bep.  942,  64  Pac.  135.  Where  numerous  lengthy 
instructions  are  requested  and  the  court  prepares  and  gives  instruc- 
tions an  objection  by  the  party  that  the  court  instructed  the  jury 
at  such  length  as  to  mislead  and  confuse  them  is  not  well  taken: 
Henke  v.  Babcock,  24  Wash.  556,  64  Pac.  755. 

22  Yischer  v.  Webster,  13  Cal.  61.  Instructions  erroneous  because 
assuming  that  deceased  had  threatened  to  kiU  defendant  properly 
refused:  People  v.  Boemer,  114  Cal.  51,  45  Pac  1003.  Where  de- 
fendant's testimony  shows  that  he  was  not  in  dazed  condition,  in- 
struction based  on  theory  that  he  was,  properly  refused:  People  v. 
Worthington,  122  CaL  583,  55  Pac.  396.  Befusal  of  abstract  in- 
struction no  error:  Proper  v.  Hubert,  119  Cal.  276,  63  Am.  St.  Bep. 
72,  51  Pac.  329.  Court  is  not  bound  to  adopt  the  language  used  In 
a  requested  instruction:  Parliman  v.  Young,  2  Dak.  175,  4  N.  W. 
129,  711.  While  parties  are  entitled  to  have  their  respective  theories 
of  a  case  fairly  presented,  yet  the  manner  of  the  presentation  rests 
with  the  judge,  and  if  he  chooses  to  set  forth  certain  opposing 
claims  in  close  association  it  is  his  privilege  to  do  so:  Bingham  v. 
Lipman,  40  Or.  363,  67  Pac.  98. 
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for  the  same  idea  when  it  is  said  that  instructions  are  properly 
refused  when  not  warranted  by  the  pleadings.^* 

Bequested  proper  instructions  which  are  coupled  with  im- 
proper instructions,  so  as  to  constitute  a  presumed  whole,  may 
be  properly  refused  as  a  whole.**  Nor  is  the  court  bound  to 
modify  an  erroneous  instruction  requested  by  a  party  by  sep- 
aratiag  or  eliminating  the  objectionable  part,  but  may  refuse 
it  in  the  first  instance,  without  error,  if  not  technically  cor- 
rect.*^ 

Where  instructions  given  are  not  satisfactorily  explicit,  a 
party  desiring  a  more  explicit   instruction  must   request  it.*® 

The  court  is  not  bound  to  instruct  as  to  damages  of  its  own 

motion.*^ 

23  Thompson  v.  Lee,  8  Cal.  275;  Marriner  v,  Dennison,  78  Cal.  202, 
20  Pae.  386;  Lathrop  v.  Flood,  135  Cal.  458,  67  Pae.  683. 

24  Peopde  y.  Davis,  135  CaL  162,  67  Pae.  59.  In  this  case  the 
court  said:  "We  must  presume  the  whole  unnumbered  sentences  to 
be  one  instruction,  and  if  part  of  it  was  erroneous,  it  was  not  error 
to  refuse  it  all.  It  was  not  the  business  of  the  trial  court  to  pick 
out  and  separate  the  sentences  containing  sound  principles  of  law 
from  the  erroneous  portions,  and  after  this  process  of  separation  to 
give  the  correct  portions.'' 

^  Smith  V.  Bichmond,  19  Cal.  476.  In  this  case  Chief  Justice 
Field,  delivering  the  opinion,  said:  ''The  instruction  to  the  jury, 
requested  by  the  defendant,  was  properly  refused.  Had  it  been 
given  entire,,  it  would  have  been  erroneous.  The  court  was  not 
bound  to  separate  the  concluding  clause  and  give  that  by  itself." 

2^B  People  V.  Wallace,  109  Cal.  611,  42  Pae.  159;  Nichol  v.  Lau- 
meister,  102  Cal.  658,  36  Pae.  925,  See  Bice  v.  Whitmore,  74  Cal.  619, 
5  Am.  St.  Bep.  479,  16  Pae.  501. 

ST  Ellis  V.  Tone,  58  Cal.  289,  297.  In  this  case,  Thornton,  J.,  de- 
livering the  opinion  said:  ''The  second  point  is  that  the  instruction 
did  not  state  the  true  rule  of  damages,  and  gave  no  definite  rule 
for  ascertaining  such  damages.  The  court  stated  no  rule  of  dam- 
ages whatever,  but  in  a  general  way.  It  was  not  bound  to  state 
Buch  rule.  It  was  not  obliged  to  instruct  the  jury  at  all  of  its  own 
motion.  It  was  bound  to  pass  on  such  propositions  of  law  as  were 
requested  by  either  party  to  be  given  in  charge  to  the  jury,  and  give 
or  refuse  them  in  a  modified  form;  but  further  than  this  the  law 
did  not  require  it  to  go.  A  failure  to  give  any  charge  of  its  own 
motion  was  not  error.  If  the  counsel  for  defendants  desired  the 
court  to  instruct  the  jury  more  particularly  as  to  the  rule  of  dam- 
ages, they  should  have  presented  it  in  the  form  of  a  request." 
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The  court  is  not  bound,  unless  requested,  to  instruct  the 
jury  that  they  are  not  to  consider  the  defendant's  failure  to 
testify  as  presumptive  evidence  of  guilt.*® 

The  rule  that  the  court  is  not  bound  to  instruct  unless  Ye- 
quested  applies  to  effect  of  evidence  which  has  been  improp- 
erly admitted  and  ordered  stricken  out;  and  if  a  party  desires 
specific  instructions  in  such  case,  he  must  ask  for  them.^ 

§  306.    Same  subject — ^Exception  to  role. 

Instructions  which  the  statute  makes  it  the  duty  of  the  court 
to  give  where  applicable  do  not  come  within  the  rule  that  the 
court  is  not  bound  to  give  instructions  unless  requested;  and 
if  the  court  fails,  upon  proper  occasion,  to  comply  with  such 
statutes,  whether  or  not  requested  so  to  do,  it  is  reversible 
•error.*^ 

§  307.    Bespective  duties  of  counsel  and  court  in  preparing, 
presenting  and  passing  upon  instructions. 

Some  importance  attaches  to  the  question  of  the  proper 
stage  of  the  trial  for  the  presentation  of  instructions  and  re- 
quests for  instructions  to  the  judge  to  be  examined  and  passed 
upon  by  him.  Most  trial  courts  have  rules  on  the  subject,  and 
no  doubt,  unless  the  instruction  were  upon  a  vital  point,  the 
nonobservance  of  a  reasonable  rule  would  cast  the  burden 
upon  a  party  who  had  lost  the  benefit  of  an  instruction  because 
not  presented  according  to  rule  to  show  a  good  excuse  for  the 
delay.  At  the  same  time,  no  matter  how  reasonable  or  neces- 
sary a  rule  for  the  regulation  of  the  business  of  the  court,  it 
should  not  be  allowed  to  so  operate  as  to  impose  hardship  or 
work  injustice  to  a  party,  whether  he  have  or  have  not  an  ex- 
cuse satisfactory  to  the  court  for  failure  to  comply  with  the 
rules  of  court.    No  more  definite  general  rule  is  deducible  from 

SB  People  V.  Flynn,  73  Cal.  511,  513,  16  Pac  102.  To  same  effect, 
People  V.  Haun,  44  Cal.  100;  People  v.  Ah  Wee,  48  Cal.  239;  People 
V.  Marks,  72  Cal.  46,  13  Pac  149;  People  v.  OlBen,  80  Cal.  128,  22 
Pac.  125.  But  see  State  v.  Myers,  8  Wash.  183,  35  Pao.  580,  holding 
Bnch  instruction  imperative  whether  requested  or  not.  See,  also,  note 
on  same  point,  Hunt  v.  State,  19  Am.  St.  Bep.  817. 

2«  People  V.  Kamaunu,  110  Cal.  609,  42  Pac.  1090. 

80  People  V.  Silva,  121  Cal.  668,  54  Pac.  146. 
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the  California  decisions,  and  probably  the  subject  does  not  ad- 
mit of  a  more  definite  statement.  In  People  v.  Silva,*^  and 
in  People  v.  Demasters,**  the  instructions  were  asked  after  the 
time  limited  by  the  rules  of  court,  but  these  decisions  turned 
on  the  fact  that  the  instructions  were  such  as  it  was  by  statute 
made  the  duty  of  the  court  to  give  to  the  jury.  Nevertheless, 
the  language  of  the  supreme  court  in  both  these  cases  is  in 
consonance  with  the  principle  above  stated.  In  People  v. 
Silva,**  the  court  said:  'Tlie  rule  of  court  that  instructions 
requested  by  a  party  must  be  given  to  the  court,  in  writing, 
before  the  argument  begins,  is  eminently  proper.  Its  pur- 
pose is  to  give  to  the  court  an  opportunity  to  determine  the 
correctness  and  propriety  of  the  instruction,  and  thus  prevent 
errors  and  promote  justice;  but  when  the  strict  observance  of 
the  rule  would  operate  to  defeat  or  impede  justice  it  is  always 
within  the  power  of  the  court  to  suspend  the  rule,  and  it  is  its 
duty  to  do  so."  In  People  v.  Demasters,**  the  court  said: 
'•Section  1159  of  the  Penal  Code  provides:  *The  jury  may  find 
the  defendant  guilty  of  any  offense,  the  commission  of  which 
k  necessarily  included  in  that  with  which  he  is  charged,  or  of 
an  attempt  to  commit  the  offense';  and  a  charge  of  an  assault 
with  intent  to  conmiit  mayhem,  murder,  robbery,  or  any  offense 
involving  violence  to  the  person,  necessarily  includes  the  as- 
sault The  rule  of  court  referred  to  may  be  proper  and  bene- 
ficial as  a  general  rule,  and,  when  applied  to  doubtful  and  con- 
troverted questions  of  law,  ought  to  be  usually  adhered  to; 
but,  as  was  said  in  Pickett  v.  Wallace,*^  ^ules  of  court  are 
but  a  means  to  accomplish  the  ends  of  justice,  and  it  is  always 
in  the  power  of  the  court  to  suspend  its  own  rules,  or  except  a 
particular  case  from  their  operation  whenever  the  purposes  of 
justice  require  it.*"  In  People  v.  Williams,**  no  statutory 
duty  was  involvied,  and  there  appears  to  have  been  good  rea- 
son for  refusing  to  give  the  instruction,  had  it  been  given 
in  time,  but  the  court  took  occaaion  to  very  fully  and  clearly 

SI  121  CaL  668,  64  Pac  146. 

i!r  105  CaL  669,  89  Pac  85. 

IS  121  CaL  668,  670,  54  Pac.  146. 

S4  105  Cal.  669,  672,  89  Pac.  86. 

15  54  CaL  148. 

S6  32  Cal.  286,  287. 
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state  what  should  be  the  guiding  principle  herein,  and  the 
reasons  supporting  it.  Sanderson,  J.,  delivering  the  opinion, 
said:  *'A  court  may  undoubtedly  regulate  the  order  of  its 
business  by  rules  which  do  not  conflict  with  law  or  do 
not  impair  the  legal  rights  of  parties;  but  it  may  be  well 
doubted  whether  a  rule  of  the  character  of  the  one  under 
review  may  not  in  many  cases  work  injustice  if  strictly 
adhered  to.  Independent  of  rules,  a  party  would  have  a 
right  to  submit  his  instructions  at  any  time  before  the  jury 
leave  the  box.  Counsel  are  better  advised  after  hearing  the 
argument  than  they  can  be  before,  and  are  therefore  better 
prepared  to  frame  their  instructions  at  the  close  of  the  argu- 
ment than  at  any  previous  stage  of  the  trial.  Counsel  have 
a  right  to  shape  their  instructions  so  as  to  rebut  the  theories 
of  the  other  side  as  well  as  advance  their  own,  and  it  may 
sometimes  happen  that  they  cannot  do  this  to  their  entire 
satisfaction  until  after  such  theories  have  been  fully  presented; 
and  it  may  therefore  be  well  doubted,  under  all  the  circum- 
stances, whether  a  rule  which  requires  counsel  to  submit  their 
instructions  in  advance  of  the  argument,  or  while  it  is  in 
progress,  if  it  is  to  be  strictly  adhered  to,  has  anything  to 
recommend  ii  It  is  true  that  certain  general  instructions, 
involving  matters  of  definition  and  the  like,  can  be  readily 
prepared  before  the  argument,  but  the  most  valuable  and  use- 
ful part  of  the  charge — ^that  which  deals  directly  with  the 
particular  facts  of  the  case  and  the  opposing  theories  of 
counsel — cannot;  besides,  the  former  is  generally  prepared  and 
given  by  the  court  of  its  own  motion,  while  the  latter  receives, 
or  should  receive,  the  special  attention  of  counsel.  It  will 
rarely  fail  to  happen  that  subjects  for  instruction,  not  pre- 
viously thought  of,  will  be  suggested  or  occur  to  counsel  pend- 
ing the  argument  or  after  its  close;  and  as  one  of  the  objects 
of  giving  instructions  is  to  present  the  law  of  the  case  fully, 
and  not  partially,  it  would  hardly  be  consistent  with  that  ob- 
ject to  reject  matters  of  perhaps  vital  importance  merely  be- 
cause they  did  not  occur  to  counsel  at  or  before  a  certain  stage 
in  the  proceedings,  and  if  such  was  the  case  here  we  should 
feel  inclined  to  hold  it  error,  as  being  an  abuse  of  discretion." 

But  while  trial  courts  should  not  enforce  their  rules  with 
such  technical  severity  as  to  defeat  the  ends  for  which  they 


645  EBEOES  PEBTAINING  TO  JLJNSTKUCT10JN8.  |  307 

were  adopted — ^the  prevention  of  injustice  and  promotion  of 
justice — counsel,  on  the  other  hand,  have  no  right,  by  neglect 
and  inattention  to  the  rules,  to  impose  labor  on  the  court  which 
it  would  be  impossible  or  very  inconvenient  for  it  to  perform. 
And  where  the  counsel  for  one  of  the  parties,  at  the  conclusion 
of  the  trial  of  a  civil  case,  handed  to  the  court  fifty-eight  writ- 
ten instructions,  occupying  twenty  pages,  it  was  held  that 
it  was  not  incumbent  upon  the  judge  to  stop  the  progress  of 
the  trial  for  their  examination,  and  that  they  were  properly 
refused.  In  this  case  the  trial  court  did  not  undertake  to  ex- 
amine the  requested  instructions  and  proceeded  to  instruct  the 
jury  without  reference  to  them.  It  is  inferable  from  the  lan- 
guage of  Terry,  C.  J.,  delivering  the  opinion  that  the  charge 
of  the  court  of  its  own  motion  did  not  cover  all  the  proper 
points  covered  by  the  requested  instructions.  He  said:  "It 
appears  that  on  the  conclusion  of  the  trial  below,  which  had 
occupied  several  days,  the  defendant's  counsel  handed  to  the 
court  fifty-eight  written  instructions,  covering  some  twenty 
pages;  upon  this,  the  judge  remarked  that  he  had  then  no  time 
tc  examine  the  instructions,  and  therefore  declined  to  give  any 
of  them,  but  proceeded  to  instruct  the  jury  without  reference 
to  the  instructions  asked  by  either  plaintiff  or  defendant. 
Some  of  the  instructions  asked,  are  undoubtedly  proper,  and 
would  have  been  given,  except  under  the  circumstances  of  the 
case.  We  think,  if  counsel  desired  that  such  a  number  of  in- 
structions should  be  given,  it  was  at  least  his  duty  to  have  pre- 
sented them  to  the  court  before  or  during  the  argument  of  the 
cause,  in  order  that  the  judge  might  have  arrived  at  a  knowl- 
edge of  their  contents,  and  be  able  advisedly  to  give  or  refuse 
them.  As  this  was  not  done,  it  was  not,  we  conceive,  incumbent 
on  the  judge  to  stop  the  progress  of  the  cause,  and  keep  the  jury 
in  their  box  until  he  should  be  able  to  investigate  the  vari- 
ous legal  propositions  contained  in  the  instructions."*''  It 
does  not  appear  that  there  was  any  rule  of  the  trial  court  on 
the  subject;  and,  from  this  decision,  which  has  never  been 
quaUfied  or  criticised,  we  may  deduce  another  rule — namely, 
that  in  the  absence  of  any  rule  of  court  on  the  subject,  re- 
quests for  instructions  should  be  presented  in  such  time  as 
will  give  the  judge  an  opportunity  to  examine  and  pass  upon 

*"  Anderson  v.  Parker,  6  Cal.   197. 
New  Trial,  Vol.  1-35 
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them  without  delaying  the  trials  and  in  case  of  failure  so  to  do 
the  Courtis  refusal  to  give  them,  will  not  be  error  warranting 
reversal  or  a  new  trial,  though  the  instructions  be  proper, 
unless  they  cover  matters  which  the  court  is  directed  by  stat- 
ute to  charge,  and  the  court  fails  to  cover  such  statutory  re- 
quirements of  its  own  motion.  Where,  however,  instructions 
have  been  handed  to  the  court  within  the  time  prescribed  by 
its  rules,  the  court  is  not  justified  in  refusing  to  pass  upon 
them  on  account  of  their  number  and  length.  If  necessary, 
the  jury  should  be  dismissed  for  a  time,  in  order  that  the  court 
may  have  an  opportunity  to  consider  the  requests.*® 

§  308.    No  reviewable  error  in  instmotions  in  equity  cases. 

It  is  well  settled  that  where  issues  are  submitted  to  a  jury 
in  an  equity  case,  whether  the  court  adopts  the  verdict^  or 
makes  findings  regardless  of  the  verdict,  no  errors  or  omis- 
sions pertaining  to  the  instructions  are  available  for  the  pur- 
poses of  reversal  or  new  trial.®^  The  reason  given  by  the  au- 
thorities for  this  is  that  the  verdict  of  tlfe  jury  in  equity  cases 
is  advisory  merely.  In  Sweetser  v.  Dobbins,'*^  the  court  said: 
**But  the  questions  invoked  by  the  contention  do  not  neces- 
sarily arise  out  of  the  record,  for  although  special  issues  were 
submitted  to  the  jury  that,  under  the  instructions  of  the  court, 
returned  a  verdict,  yet  the  verdict  and  the  instructions  upon 
which  it  may  be  said  to  have  been  predicated  were  disregarded 
by  the  court  in  the  determination  of  the  case;  and  the  action  of 
the  court  in  that  regard  was  not  error.  For,  as  has  been  re- 
peatedly held  before  and  since  the  adoption  of  the  codes,  the 
verdict  of  a  jury,  with  respect  to  controverted  facts  arising  in 
an  equity  case,  is  not  conclusive  upon  the  questions  sub- 
mitted, but  merely  advisory  in  its  character;  and  the  judge 
may,  when  satisfied  that  truth  and  justice  require  it,  set  aside 

88  Andrews  v.  Bunyon,  65  Cal.  629,  634,  4  Pac.  669. 

80  Sweetser  v.  Dobbins,  65  Cal.  529,  4  Pac.  540;  Hewlett  v.  Pilchcr, 
85  Cal.  542,  545,  24  Pac.  781;  Eiley  v.  Martinelli,  97  Cal.  575,  33 
Am.  &t.  Rep.  209,  32  Pac.  579;  Schneider  v.  Brown,  85  Cal.  205,  24 
Pac.  715. 

40  65  Cal.  529,  530,  4  Pac.  540.  Instructions  in  equity  case  not 
subject  to  exception:  Scheerer  v.  Goodwin,  125  Cal.  154,  57  Pac.  789. 
Nor  any  ground  for  reversal:  Bichardson  y.  Eureka,  110  Cal.  441^ 
42  Pac.  965. 
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the  verdict  and  order  a  new  trial,  or  may  qualify  or  alter  any 
of  its  special  findings,  or  disregard  it,  in  whole  or  in  part,  and 
find  the  facts  for  himself.     Or  he  may  approve  them  in  whole 
OP  in  part,  and  if  approved,  they  become,  by  adoption,  the  find- 
ings of  the  court.    It  was  therefore  a  proper  exercise  of  au- 
thority for  the  judge  in  this  case,  to  examine  the  evidence  in 
the  case  for  himself  and  determine  the  questions  at  issue  be- 
tween the  parties  according  to  the  weight  of  evidence,  not- 
withstanding the  proceedings  taken  with  the  jury  and  the 
verdict  returned;  and  having,  in  the  exercise  of  that  author- 
ity, made  and  filed  his  written  decision,  in  which  the  facts 
found  corresponded  with  the  verdict  of  the  jury,  error  cannot 
be  predicated  of  his  findings,  if  they  are  sustained  by  the  evi- 
dence, notwithstanding  the  previous  instructions  to  the  jury; 
fop,  having  the  right  to  disregard  the  verdict,  he  had  also  the 
right  to  disregard  the  instructions  to  the  jury  that  rendered 
the  verdict'*    And  in  Hewlett  v.  Pitcher,**  the  court  said: 
''Again,  this  was  an  equity  case.    Certain  special  issues  were 
submitted  to  the  ju%,  but  the  court  finally  adopted  the  find- 
ings of  the  jury,  and  found  on  all  the  issues.     This  being  so, 
the  refusal  to  give  instructions  is  not  cause  for  a  reversal  of 
the  case.    If  the  findings  are  not  sustained  by  the  evidence, 
they  may  be  tested  by  the  evidence.    If  erroneous  conclusions 
are  drawn  from  them,  the  question  may  be  presented  in  this 
court,  and  in  either  event  the  question  whether  the  court  erred  in 
giving  or  refusing  instructions  becomes  immaterial/'    And  for 
the  same  reason  the  refusal  to  instruct  in  an  equity  case  is 
treated  as  harmless  error,  though  the  requested  instruction  be 
conceded  to  be  correct.*^ 

§  309.  The  Court  must  not  submit  questions  of  law  to  the 
jury. 
Where  the  court  assumes  to  declare  the  law  it  must  exclu- 
sively perform  that  function  and.  not  shift  it  to  the  jury. 
This  rule  was  one  of  the  first  deductions  by  the  supreme  court 
from  the  constitution.    The  trial    court    had,    among    other 

41  85  Cal.  542,  545,  24  Pae.  781. 

42  See  Branger  v.  Chevalier,  9  Cal.  353,  where  the  court  said: 
''Even  conceding  that  the  instructions  had  been  proper,  it  is  mat- 
ter of  doubi  whether  the  refusal  to  give  them,  in  a  chancery  case, 
eould  be  assigned  as  error"  (p.  SCO). 
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directions,  instructed  the  jury  to  "take  into  consideration  all 
the  case  and  do  equal  justice  between  the  parties."  This  was 
held  a  submission  of  law  to  the  jury,  consequently  error,  the 
supreme  court  saying:  "The  jury  should  make  up  their  verdict 
from  the  facts,  according  to  the  law  as  given  by  the  court, 
and  then  'equal  justice  between  the  parties'  will  generally  be 
the  result,  but  if  the  jury  are  to  find  according  to  their  views 
of  equal  justice,  it  is  to  be  apprehended  that  prejudice  and 
feeling  may  make  that  appear  to  be  'equal  justice'  in  one 
case  which  would  be  iniquitous  in  another."*** 

The  court  submits  law  to  the  determination  of  the  jury 
when  it  charges  it  to  be  not  possible  with  exactness  to  define 
or  describe  undue  influence  except  in  general  and  approximate 
terms,  and  seems  to  leave  to  the  jury  the  determination  as  to 
what  may  constitute  undue  influence.**  So  an  instruction 
"that  the  people  are  not  permitted  to  assail  the  character  of 
the  defendant  on  trial  in  a  criminal  case,  until  the  defendant 
has  himself  put  his  character  in  issue  by  calling  witnesses  and 
offering  evidence  in  its  support,"  is  eA)neouB,  among  other 
reasons,  because  it  presents  to  the  jury  a  rule  for  the  admissi- 
bility of  evidence  which  was  for  the  court  to  determine,  and 
was  not  proper  for  the  guidance  of  the  jury.***"^    And  within 

43  Kelly  v.  Canningham,  1  Cal.  367.    See,  also,  Fairbank  v.  Wood- 
house,  6  Cal.  435.    See  Oliver  v.  Hutchinson,  41   Or.  443,  69  Pae. 
139,  1024.     An  instruction  that  the  court  will  sanction  any  verdict 
the  jury  may  return  held  erroneous,  because  leaving  more  to  lay- 
men than  the  law  justifies:  Bockoven  v.  Board  of  Supervisors,  13 
S.  Dak.  ZT7,  83  N.  W.  335.    An  instruction  that  '*the  jury  will  dis- 
regard all  statements  of  the  law  made  by  the  court  which  in  their 
judgment   considering  the  facts,   are  not  predicated  upon  the  evi- 
dence," while  subject  to  the  criticism  that  authorisEed  the  jury  to 
pass  on  the  applicability  of  instructions,  did  not  constitute  rever- 
sible error:  Baldwin  v.  Lincoln  Co.   (Wash.),  69  Pac.  1081.    While 
the  rule  is  that  questions  of  interpretation  of  written  instruments 
are  for  the  court,  yet  where  the  evidence  showed  that  there  were  dis- 
putes as  to  the  intentions  of  the  parties  to  a  written  agreement  and 
questions  of  rescission  by  disputed  oral  agreements,  it  was  held  not 
error  to  instruct  the  jury  that  all  contracts,  whether  written  or  oral, 
that  had  been  introduced  in  the  case  were  before  them  for  their 
consideration   and  ''interpretation":    Carstens  v.   Earles,  26  Wash. 
676,   67   Pac.    404. 

44  Estate  of  Kendrick,  130  Cal.  360,  62  Pac.  605. 

45  People  V.  Gleason,  122  Cal.  370,  55  Pac.  123.    In  this  case  the 
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this  rule  courts  are  prohibited  from  submitting  questions  of 
construction  to  the  jury.'** 

A  question  as  to  whether  there  was  probable  cause  in  an  ac- 
tion for  malicious  prosecution  is  one  to  be  decided  by  the  court 
and  not  submitted  to  the  jury.*^    Nor  should  the  construction 

fonrt  said:  "The  above  instruction  contains  a  correct  nile  of  law, 
but  it  is  a  rule  of  law  by  which  a  court  is  to  be  governed  in  deter- 
mining the  admissibility  of  evidence,  and  is  not  for  the  guidance  of 
a  jury  in  determining  the  effect  of  evidence  which  has  not  been  ad- 
mitted for  their  consideration.  As  there  was  no  evidence  before 
the  jury  relating  to  the  subject  matter  of  this  instruction,  the  court 
was  not  justified  in  giving  it  to  them,  even  if  there  could  be  any  oc- 
casion upon  which  the  instruction  could  be  properly  given  to  a 
jury.  A  jury  should  be  instructed  upon  the  evidence  which  has 
been  admitted  for  their  consideration,  and  not  with  reference  to 
what  would  be  their  duty  if  they  had  an  opportunity  to  consider 
evidence  which  has  not  been  admitted.  Instructions  upon  abstract 
rules  of  law  which  have  no  application  to  the  evidence  in  a  case 
tend  to  confuse  rather  than  enlighten  a  jury,  and  ought  not  to  be 
given":  See,  also,  Pecy^le  v.  Bevine,  95  Gal.  227,  30  Pac.  378;  Gomp- 
toir  D'Escompte  v.  Dresbach,  78  Gal.  15,  20  Pac.  28;  In  re  Galkins, 
112  Gal.  296,  44  Pac.  577. 

46  Lockhart  v.  Ogden,  30  Gal.  548,  557;  Van  Vactor  v.  Walkup, 
46  Gal.  132;  Moody  v.  Palmer,  50  Gal.  37;  Scales  v.  Universal  L.  Ins. 
Co.,  42  GaL  527. 

47  Potter  V.  Scale,  8  Gal.  220;  Grant  v.  Moore,  29  Gal.  649,  651; 
Hockrader  v.  Moore,  44  Gal.  152.  The  first  case  was  an  action  for 
malicious  prosecution  and  the  alleged  error  was  the  submission  of 
the  question  of  whether  or  not  there  was  probable  cause  to  the  jury, 
the  court  said:  "Probable  cause  is  a  mixed  question  of  law  and 
fact.  Whether  the  alleged  circumstances  existed  or  not,  is  simply 
a  question  of  fact,  and  conceding  their  existence,  whether  or  not 
they  constitute  probable  cause  is  a  question  of  law.  Where  the  cir- 
cumstances are  admitted,  or  clearly  proved  by  uncontradicted  testi- 
mony, it  is  the  province  of  the  court  to  determine  the  question  of 
probable  cause,  and  the  court  may  order  a  nonsuit.  But  if  there  be 
a  conflict  of  testimony,  or  the  credibility  of  witnesses  is  to  be  esti- 
mated, the  cause  must  go  to  a  jury.  As  the  question  of  probable 
cause  is  a  mixed  question  of  both  law  and  fact  it  is  error  to  sub- 
mit to  the  jury  to  say  whether  there  was  probable  cause.  The  jury 
have  solely  the  right  to  decide  in  cases  of  reasonable  doubt,  whether 
the  alleged  circumstances  really  existed.  Probable  cause  is  a  sus- 
picion founded  upon  circumstances  sufSlciently  strong  to  warrant  a 
reasonable  man  in  the  belief  that  the  charge  is  true."  To  same 
tffect,  Emerson  v.  Skaggs,  52  Gal.  247;  Eastin  v.  Bank  of  Stockton, 
66  Gal.  125,  56  Am.  Bep.  77,  4  Pac.  1106;  Ball  v.  Bawles,  93   Gal. 
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of  a  libel  be  submitted  to  the  jxiry,^®  or  the  question  whether 
an  action  is  barred  by  the  statute  of  limitations^  the  facts  being 
ascertained.*® 

§  310.    Code  provisioiLi. 

Section  608  of  the  Code  of  Civil  Procedure  of  California 
contains  the  following  provision  on  the  same  subject:  '^n 
charging  the  jury,  the  court  may  state  to  them  all  matters  of 
law  which  it  thinks  necessary  for  their  information  in  giving 
their  verdict;  and  if  it  state  the  testimony  of  the  case,  it  must 
inform  the  jury  that  they  are  the  exclusive  judges  of  all  ques- 
tions of  that  fact."  The  Penal  Code  of  California  contains  no 
limitation  supplementary  to  that  contained  in  the  constitution. 
The  foregoing  provision  of  the  Code  of  Civil  Procedure  is  how- 
ever, a  mere  embodiment  of  the  result  of  adjudications  from 
time  to  time  under  the  constitution,  in  both  civil  and  criminal 
cases;  so  that  it  may  be  truly  stated  that  the  powers  and  duties 
of  the  courts  herein,  are  the  same  in  civil  and  criminal  cases, 
and  are  subject  to  the  same  limitations.  The  only  change  ever 
made  in  this  provision  was  upon  the  adoption  of  the  codes,  when 
the  word  "may^^  was  substituted  for  "shall."  The  change  was 
immaterial,  however,  because  adjudications  prior  to  the  change 
construed  the  provision  not  to  mean  that  the  court  should  in 
all  cases  charge  the  jury,  but  to  direct  it,  as  to  the  method  and 
extent  in  case  it  did  so.  The  balance  of  section  608,  and  some 
other  sections  contain  provisions  concerning  matters  of  practice, 
considered  in  the  next  chapter.  The  Penal  Code  also  contains 
provisions  pertaining  to  matters  of  practice.*^ 

232,  28  Pac.  937;  S.  C,  27  Am.  St.  Eep.  182;  People  v.  Kilvington, 
104  Cal.  91;  S.  C,  43  Am.  St.  Bep.  76,  37  Pac.  799;  and  SandaU  ▼. 
Sherman,  107  Gal.  394^  40  Pac.  493,  Approved  in  Pennsylvania  Co. 
V.  Weddle,  100  Ind.  145;  Burton  v.  Eailway  Co.,  33  Minn.  192;  and 
Wright  V.  Ascheim,  5  Utah,  491,  17  Pac.  125.  In  26  Am.  St.  Bep. 
141,  there  is  an  extended  note  on  same  subject  where  the  authorities 
fiire  collected  and  the  question  discussed  at  length. 

48  Taylor  v.  Hearst,  107  Cal.  262,  40  Pac.  392. 

40  Beed  v.  Swift,  45  Cal.  256. 

60  Obviously,  the  provisions  of  practice  of  the  Penal  Code  and 
their  construction  by  the  courts  cannot  be  entered  upon  here. 
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§  311.    Preliminary  to  succeeding  sections. 

It  seems  proper  here  to  state  the  points  of  difference  between 
the  acts  of  the  court  severally  prohibited  by  the  rules  embodied 
in  the  next  four  sections.  These  are,  first,  the  general  pro- 
hibition not  to  charge  as  to  matters  of  fact  (hereinafter  shown 
to  apply  only  to  disputed  facts)  ;  secondly,  that  phase  or  method 
of  violating  this  general  prohibition  consisting  in  assuming,  as 
if  it  were  not  controverted  or  had  been  proven  by  uncontra- 
dicted and  satisfactory  evidence,  a  fact  to  establish  which  there 
is  really  no  evidence  or  as,  to  which  the  evidence  is  conflicting; 
thirdly,  that  phase  or  method  of  violating  the  general  prohibi- 
tion consisting  in  the  expression  of  an  opinion  as  to  what  the 
evidence,  which  it  is  the  province  of  the  jury  exclusively  to 
weigh,  proves;  fourthly,  that  phase  or  method  of  violating  the 
general  prohibition  which  consists,  not  in  any  direct  statement, 
assumption,  or  expression  of  the  court's  opinion,  but  in  indirect 
or  covert  intimations  or  insinuations,  which  indicate  a  bias 
or  partiality  of  the  court  upon  the  case  made  by  the  evidence 
favorable  or  adverse  to  either  eide.  It  sometimes  happens  that 
one  and  the  same  instruction  contains  all  these  vices ;  it  often 
happens  that  the  same  instruction  contains  two  or  more  of 
them.**  And  argumentative  instructions,  the  subject  of  a  sep- 
arate rule,*^  often  contain  all  or  some  of  the  above  objection- 
able features.  It  should  also  be  remarked  that  it  is  not  vital 
that  the  practitioner  should  be  able  to  point  out  these  distinc- 
tions upon  the  spur  of  the  moment,  a  general  exception  to  in- 
structions being  sufficient;*^  but  it  is  often  important  to  him 
to  thoroughly  understand  them,  in  order  to  be  able  to  determine 
whether  an  instruction  is  assailable  at  all  under  the  general  pro- 
hibition, to  do  which  is  sometimes  very  difficult,  unless  he  is  able 
to  "place  his  finger  upon  the  precise  point  of  objection.'^ 

The  general  prohibition  is  also  violated  by  instructions  touch- 
ing the  credibility  of  witnesses,  and  by  those  declaring  pre- 
sumptions of  fact;  but  these  violations  are  easily  distinguish- 
able and  require  no  preliminary  explanation.** 

61  See  People  ▼.  Matthai,  135  Cal.  442,  67  Pac.  694.    The  instrue- 
tions  in  this  ease  seem  to  have  contained  almost  every  vice. 

62  Post,  S   317. 

63  Post,  S  330. 

64  See  peat,  §§  318,  310, 
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The  rules  against  abstract,  erroneous,  and  conflicting  instruc- 
tions are  not  referable  to  the  constitutional  provision,  but  are 
common-law  rules.'* 

§  312.  The  court  must  noi  charge  the  jury  with  respect  to 
matters  of  fact  the  existence  or  XLonezistence  of  which 
are  questions  to  be  passed  upon  by  the  jury. 

This  rule  is  a  counterpart  of  that  which  forbids  the  court 
submitting  questions  of  law  to  the  jury;  and  likewise,  has  in 
view  the  purpose  of  the  framers  of  the  constitution,  namely, 
to  preserve  the  partition  of  duty  and  responsibility  between 
judge  and  jury.  Its  true  meaning  is  that  the  court  must  not 
decide  issues  which  it  is  the  province  of  the  jury  to  decide. 
The  court  may  under  some  circumstances,  and  often  does  di- 
rectly apply  the  law  to  the  facts,  and  direct  a  verdict  to  be 
returned  in  favor  of  one  or  the  other  party.  And  in  practice 
the  above  rule  is  of  no  force  or  effect  as  a  prohibition,  either 
where  no  issue  arises  on  the  pleadings,  or  the  evidence  is  sufficient 
and  makes  the  case  so  clear  for  one  of  the  parties  that  a  ver- 
dict for  the  other. would  be  set  aside  for  insufficiency  of,  or 
because  contrary  to,  the  evidence.*^* 

As  the  methods  by  which  the  general  provision  may  be  vio- 
lated are  the  subjects  of  succeeding  sections,  no  illustrations  are 
required  at  this  point 

§  313.    The  court  must  not  assume  the  truth  of  any  disputed 

issue  upon  which  the  jury  are  to  pass. 

This  rule  is   the   most   important   exemplification   of   the 

general  prohibition,  and  forbids  the  court  assuming  the  truth  ot 

any  question  of  fact,  the  passing  upon  which  is  the  proper  prov- 

•s  See  post,  SS   321,  322,  324. 

66  See  post,  S  329.  The  court  should  not  invade  the  province  of 
the  jury:  Haun  v.  Eio  Grande  W.  By.  Co.,  22  Utah,  346,  62  Pac 
908.  An  instruction  merely  stating  the  claim  of  the  plaintiff  as  to 
the  facts,  and  not  stating  such  facts  as  proved,  does  not  usurp  the 
province  of  the  jury  by  charging  it  as  to  matter  of  fact:  Jarman 
V.  Eea,  137  Cal.  339,  70  Pac.  216.  An  instruction  which  assumed 
to  be  as  claimed  by  one  party,  a  matter  in  dispute  and  to  which 
the  evidence  was  conflicting,  was  held  misleading  and  prejudicial: 
Wood  V.  Steinau,  9  S.  Dak.  110,  68  N.  W.  160. 
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inoe  of  the  jury.**'  In  Bean  v.  Boss,*®  an  instruction,  among 
other  matters,  contained  this  expression :  "So,  as  a  matter  of  law, 
I  charge  you  that  she  is  responsible  for  this  lumber  that  may  have 
gone  into  it,  consequently  there  is  no  dispute  on  that  propo- 
sition/' The  responsibility  of  the  defendant  referred  to  in  this 
instruction  was  one  of  the  controverted  questions  at  the  trial, 
and  the  evidence  was  such  in  the  opinion  of  the  supreme  court, 
that  said  defendant  was  entitled  to  have  it  submitted  to  the 
jury.  In  reversing  the  judgment  and  order  denying  a  new 
trial,  the  supreme  court  said :  "Appellant  excepted  to  this  fea- 
ture of  the  charge,  and  now  complains  that  it  is  obnoxious  to 
section  19  of  article  6  of  the  constitution  of  this  state,  which 
prohibits  judges  from  charging  juries  upon  questions  of  fact. 
We  think  it  a  very  plain  transgression  of  the  line  which  sep- 
arates the  functions  of  the  judge  from  those  of  the  jury,  and 
therein  falls  within  the  denunciation  of  the  provision  in  ques- 
tion. It  assumes  as  proven  the  essential  fact  upon  which,  under 
the  theory  upon  which  the  case  was  tried,  the  right  of  plaintiffs 
to  recover  against  appellant  depended.'*    Another  excellent  il- 

B7  Caldwell  v.  Center,  30  Cal.  539,  89  Am.  Dec.  131;  Bradley  v. 
Lee,  38  Cal.  362;  People  v.  Messersmith,  61  Cal.  246;  Wood  v.  Tomlin- 
8011,  53  Cal.  720;  Vulicevich  v.  Skinner,  77  Cal.  239,  19  Pac.  424; 
Llewellyn  Steam  etc.  Co.  v.  Malter,  76  Cal.  242,  18  Pac.  271;  People 
▼.  Buster,  53  CaL  612;  Bean  v.  Bobs,  105  Cal.  231,  38  Pac.  912.  The 
court  may  state  to  the  jnry  that  a  certain  fact  is  not  in  issue: 
Bichison  v.  Mead,  11  S.  Dak.  639,  80  N.  W.  131.  Where  both  the 
making  of  a  contract  and  the  acceptance  of  goods  under  it  were  in 
issue  and  controverted  by  the  evidence,  it  was  error  to  instruct 
the  jury  that  ''practically  the  only  issue  in  the  case  is  the  question 
as  to  whether  there  was  a  contract  entered  into  between  the  par- 
ties: Dinnie  v.  Johnson,  8  N.  Dak.  153. 

ss  105  Cal.  227,  230,  38  Pac.  912.  In  this  ease  the  court  said: 
''The  instruction  assumed,  against  the  evidence,  as  already  shown, 
that  defendant  had  repudiated  the  agreement— denied  liability  un- 
der it— and  held  that  unless  it  was  expressly  stipulated  in  the  agree- 
ment—which it  was  not— that  no  suit  should  be  brought  until  after 
the  amount  had  been  fixed,  then  it  was  no  defense,  and  the  plaintiff 
was  entitled  to  a  verdict.  It  appears,  therefore,  very  clearly  that 
this  erroneous  instruction  in  effect  disposed  of  the  case  in  favor  of 
the  plaintiff."  Assumption  that  defendant  had  denied  a  special 
agreement  held  prejudicially  erroneous:  Boche  v.  Baldwin,  135  Cal. 
522,  528,  65  Pac.  459,  67  Pac.  .903.  A  case  in  which  the  court  as- 
sumed that  an  agency  existed,  when  the  evidence  left  the  question  in 
douht:  Mobb  v.  Stewart,  133  Cal.  656,  563,  65  Pac.  1085. 
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lustration  of  an  unwarranted  assumption  by  the  court  of  a  con- 
troverted fact  in  a  civil  case  is  furnished  by  the  case  of  Phelan 
V.  Anderson.*®  There  was  evidence  for  the  plaintiff  tending  to 
show  that  the  amount  of  annual  rent  specified  in  an  original  parol 
lease  was  changed  and  increased  by  consent  of  the  parties  for 
the  ensuing  years,  and  that  the  defendant  was  in  partial  default 
of  rent  for  the  year  in  which  the  action  was  brought,  and  it 
was  a  question  of  fact,  essential  for  the  jury  to  determine  as  to 
the  number  and  character  of  the  leases  entered  into  between  the 
parties.  It  was  held  that  an  instruction,  that  the  only  lease 
established  was  the  original  parol  lease  for  years,  under  which 
the  defendant  entered  into  possession  at  a  specified  annual  ren- 
tal, was  prejudically  erroneous,  as  touching  upon  a  mat- 
ter of  fact,  and  taking  from  the  jury  the  evidence  for  the 
plaintiff  as  to  the  change  in  the  terms  of  rental.  And  where  the 
evidence  was  conflicting  as  to  whether  one  of  the  parties  ob- 
jected to  an  account  stated,  it  was  an  erroneous  assumption 
to  give  an  instruction  reading  in  part  thus:  "I  therefore 
charge  you  that  if  you  find  that  monthly  statements  were  ren- 
dered by  defendant  to  plaintiff,  which  were  by  him  retained 
without  objection,  that  this  is  but  a  circumstance  for  you  to  con- 
sider, and  which  may  be  explained  by  evidence  satisfactory  to 
yourselves,  and  that  said  retention  does  not  necessarily  bind  the 
plaintiff/'  Concerning  which  the  court  said :  ''In  this  case  there 
was,  as  above  stated,  evidence  upon  which  the  jury  might  have 
found  that  plaintiff  did  object  to  the  accounts  rendered,  but 
there  was  confiicting  evidence,  and  the  instructions  under  con- 
sideration were  based  upon  the  assumption  that  no  objection  was 
made."*^^  This  rule  is  strictlv  enforced  in  criminal  cases.  In 
People  V.  Ellenwood,**  the  court  gave  the  following  instruction, 
among  others :  "Xow,  the  prosecution  has  brought  here  the  di- 
rectory of  this  city  and  county;  has  also  brought  here  a  wit- 
ness who  tells  you  he  has  searched  in  vain  for  such  a  person  as 
F.  S.  Dalton ;  they  have  brought  here  a  witness  who  undertakes 

so  118  Cal.  504,  50.Pae.  685. 

60  Shade  v.  The  Sisson  M.  &  L.  Co.,  115  Cal.  357,  364,  366,  47 
Pac.  135,  holding  also  that  such  instmction  was  reversiblj  erroneous 
upon  exception  of  defendant  (appellant)  as  containing  an  erroneous 
declaration  of  law. 

61  119  Cal.  166,  51  Pac.  553. 
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to  tell  vou  that  the  defendant  admitted  to  him  that  Dalton  was 

mi 

a  mere  fiction/'    The  testimony  to  which  the  court  here  referred 
was  that  of  the  police  officer  who  made  the  arrest,  and  was  thai 
when  he  arrested  the  defendant  the  latter  "  told  me  that  there 
was  no. such  man  here  (in  San  Francisco),  as  F.  S.  Dalton/' 
The  court,  in  reversing  the  judgment  and  ordering  a  new  trial, 
said :  "It  might  he  true  that  Dalton's  name  was  not  in  the  di- 
rectory, that  the  officer  searched  the  city  for  him  in  vain,  and 
that  no  such  man  was  here  at  the  time  the  statement  was  made 
by  the  defendant  to  the  officer,  and  yet  Dalton  be  a  real  person, 
and  that  he  made  the  check  at  the  time  and  under  the  circum- 
stances detailed  hv  the  defendant;  but  if  Dalton  had  no  exist- 
ance,  was  'a  mere  fiction,'  it  could  not  be  true  that  Dalton  made 
the  check,  nor  that  defendant  cashed  it  for  him.     In  short,  the 
statement  made  by  the  defendant  was  consistent  with  his  in- 
nocence, while  the  statement  as  made  by  the  court  was  not  only 
inconsistent  with  his  innocence  but  construed  it  as  a  direct  ad- 
mission of  guilt.     There  can  be  no  question  that  the  court  re- 
ferred to  the  testimony  of  the  policeman,  since  no  other  witness 
testified  as  to  any  conversation  with  the  defendant  upon  the 
subject    The  statement  of  the  court  put  a  construction  upon 
the  language  of  the  witness,  and  in  eflfect  told  the  jury  what 
the  words  spoken  by  the  witness  meant;  that  when  the  defendant 
said,  'there  is  no  such  man  here  as  Dalton,'  it  meant  that  Dal- 
ton was  'a  mere  fiction.'    It  was  not  a  statement  of  the  evi- 
dence, but  of  a  conclusion  of  fact  drawn  by  the  court  from  the 
evidence  as  given  by  the  witness,  a  conclusion,  too,  that  neither 
the  court  nor  the  jury  could  properly  draw.    Besides,  it  had  a 
direct  tendency  to  discredit  the  defendant's  testimony,  given  in 
his  own  behalf,  that  he  met  Dalton  in  San  Francisco,  had  known 
him  in  Los  Angeles,  and  that  he  resided  in  New  York ;  for  if 
it  was  true  that  Dalton  was  a  mere  fiction,  it  could  not  be  true 
that  he  ever  knew  and  saw  him,  or  received  the  check  from  him, 
while  the  statement  made  to  the  officer  that  there  was  no  such 
person  ^ere'  was  entirely  consistent  with  the  facts  to  which  he 
testified." 

It  is  erroneous  for  the  court  to  assume,  in  its  instructions  to 
the  jury,  that  a  certain  fact  exists,  although  it  then  submits  to 
them  the  question  whether  or  not  it  does  exist.^**    And  an  as- 

62  Cahoon  y.  Marshall,  25  CaL  197. 
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sumption  of  a  fact  ie  equally  objectionable  when  founded  on 
a  mistake  of  the  court  as  to  an  admission  of  counsel,  as  when 
based  upon  testimony.**  The  error  is  aggravated  when  the  as- 
simiption  consists  in  a  supposed  confession  by  the  defendant  of 
the  crime  charged  when  no  such  confession  has  been  made.^ 
On  the  same  principle  it  is  error  to  submit  to  the  jury,  as  is- 
sues of  fact,  issues  which  have  been  settled  by  admissions;  for 
instance,  where  the  ouster  of  plaintiff  being  admitted,  by  the 
answer,  the  court  instructs  the  jury  that  the  question  of  ouster 
is  one  of  the  issues  to  be  tried  by  them.®**  The  vice  of  such  an 
instruction  consists  in  the  fact  that  the  entire  case  submitted  to 
the  jury  is  not  the  case  on  trial  before  the  court,  which  tends 
to  confuse  and  mislead  as  to  the  issues  which  the  parties  are 
entitled  to  have  submitted.  It  was  an  untrue  assumption  of 
a  fact,  namely,  the  fact  that  an  uncontroverted  fact  was  con- 
troverted. 

When  some  of  the  facts  are  admitted  by  the  pleading  and 
others  controverted,  care  should  be  taken  by  the  court  not  to 
make  its  instruction  as  to  such  admitted  facts  so  broad  as  to 
mislead  the  jury  into  a  belief  that  the  admission  extends  to  the 
whole  case,  or  to  some  of  the  controverted  issues;  and  an  in- 
struction so  framed  as  to  so  mislead  will  constitute  an  unwar- 
ranted assumption  and  prejudicial  error.®®  The  case  of  Blood 
V.  Light®'^  is  one   which  would  seem  to  violate  the  rule.    The 

68  People  v.  Gotta,  49  Gal.  166;  People  v.  Lee  Ghuck,  74  GaL  30, 
15  Pac.  322. 

64  People  y.  Strong,  30  Gal.  151. 

65  Taylor  v.  Middleton,  67  GaL  656,  S  Pac.  594.  See,  also,  Suke- 
forth  V.  Lord,  87  Gal.  399,  25  Pac.  497.  In  the  first  of  these  cases 
the  court  Raid:  ''The  court  erred  in  instructing  the  jury  as  it  did 
in  the  second  instruction,  that  if  they  should  find  'that  the  defend- 
ant in  his  answer,  denies  plaintiff's  title,  possession,  and  right  of 
possession,  and  claims  title,  possession,  and  right  of  possession  in 
himself,  then  as  to  the  question  of  ouster,  you  are  instructed  to  find 
for  the  plaintiff.'  The  construction  of  the  pleadings  was  a  ques- 
tion for  the  court  and  not  for  the  jury.  The  answer  admitted  the 
ouster,  and  the  court  therefore  further  erred  in  the  first  instruction 
in  telling  the  jury  that  the  question  of  the  ouster  of  the  plaintiff 
by  the  defendant  was  one  of  the  issues  to  be  tried  by  them." 

66  See  In  re  Harris,  81  Gal.  350,  22  Pac.  867. 

67  31  Gal.  115. 
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trial  court  had  instructed  the  jury  that  "the  defendant  having 
admitted  in  his  answer  the  facts  alleged  in  the  first  and  second 
paragraphs  of  the  complaint,  they  would  so  find  for  the  plain- 
tiff." There  were  other  instructions  covering  the  controverted 
facts.  It  was  held,  however,  that  the  court  did  not  thereby  in- 
struct the  jury  to  find  a  verdict  in  favor  of  the  plaintiff  but 
only  instructed  them  that  they  should  find  those  admitted  facts 
in  favor  of  the  plaintiff. 

§  314.    Same  role — ^Assumption  of  no  consequence  where  ap- 
parently not  prejudicial. 

But  an  assumption  in  instructions  to  the  jury  which  in  view 
of  admissions  and  the  condition  of  the  evidence  in  the  case, 
was  not  productive  of  any  injury  to  the  appellant,  furnishes  no 
ground  of  error .•^  And  for  the  same  reason  of  the  evident  ab- 
sence of  injury  instructions  containing  statements  of  fact  as- 
sumed to  exist,  are  erroneous  without  prejudice  where  such 
statements  are  mere  illustrations,  and  are  followed  by  a  proper 
and  specific  instruction  clearly  submitting  all  the  essential  facts 
in  the  case  to  the  jury,  so  that  they  could  not  have  been  mislead 
by  the  illustrative  instruction.®^ 

§  315.    The  court  must  not  express  an  opinion  as  to  what  the 
evidence  proves. 

The  court  should  not,  under  the  guise  of  instructing  the  jury, 
indirectly  participate  in  reaching  a  verdict  by  the  expression, 
in  any  form  of  an  opinion  as  to  the  effect  of  evidence  on  any 
issue. 

68  Bradley  v.  Lee,  38  Cal.  862.  See,  also,  People  v.  McFadden, 
65  Cal.  445,  4  Pac.  421.  Compare  People  v.  Hurtado,  63  Cal.  288. 
It  18  not  an  assumption  that  a  fact  was  shown  to  instruct  that  a 
party  "claimed"  that  the  fact  was  shown  by  the  evidence:  Carraher 
V.  San  Francisco  Bridge  Co.,  81  Cal.  98,  22  Pac.  480.  And  merely 
because  an  instruction  seems  to  assume  a  killing  the  question  whether 
the  deceased  was  killed  by  the  defendant  is  not  taken  away  from 
the  jury:  People  v.  Welch,  49  Cal.  174.  Assumptions  as  to  flight  of 
defendant  do  not  invade  province  of  jury  when:  See  People  v.  Bush- 
ton,  80  Cal.  160,  22  Pac.  127,  549;  People  v.  Bamirez,  56  CaL  633, 
38  Am.  Bep.  73;  Proper  v.  Forsythe,  65  Cal.  101,  3  Pac.  402. 

60  People  V.  Slater,  119  Cal.  620,  51  Pac.  9o7, 
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A  violation  of  the  constitutional  inhibition  under  this  head 
may  consist  in  an  express  direct  intimation  that  a  particular 
fact  is  proven,  as  to  which  the  evidence  is  conflicting,  or  the 
vice  may,  inhere  in  the  terms  of  an  instruction  which  is  too 
broad.  Thus  in  a  suit  for  damages  for  an  entry  upon  mining 
claims,  and  for  perpetual  injunction,  etc.,  it  was  held  that  it 
was  error  for  the  court  to  charge  the  jury  that  if  they  believed 
no  injury  or  damage  was  done  by  defendants  to  plaintiffs,  they 
would  find  for  defendants;  that  such  charge  was  calculated  to 
mislead,  inasmuch  as  the  law  presumes  damages  from  a  tres* 
pass,  and  under  the  charge  the  jury  might  have  decided  the 
case  upon  this  want  of  proof  of  plaintiffs'  damages^  instead  of 
absence  of  proof  of  their  title.''® 

In  criminal  cases  especially  it  is  of  the  utmost  importance  to 
the  defendant  that  the  instructions  should  not  directly,  or  in- 
directly, assume  or  suggest  his  guilt.    In  People  v.  Langan,'^^  the 
court,  at  the  request  of  the  prosecution,  gave  an  instruction  in 
these  words :  "If  the  death  of  the  deceased  was  accelerated  by  the 
violence  of  the  prisoner,  his  guilt  is  not  extenuated  because  death 
might,  and  probably  would,  have  been  the  result  of  any  disease 
w^th  which  the  deceased  was  afflicted  at  the  time  of  the  vio- 
lence."   The  supreme  court  reversing  the  judgment  and  order 
denying  a  new  trial  said:  "The  charge  is  quoted  from  an  ap- 
proved text-writer,  and  in  a  proper  case  may  be  accepted  as 
sound  law.     But  in  this  case  it  was  insisted,  and  there  was 
evidence  tending  to  show,  that  the  only  blows  given  to  deceased 
by  the  prisoner  were  given  with  the  fists  only,  and  were  given 
in  self-defense;  also,  that  the  deceased  died  of  disease  produced 
by  injuries  received  otherwise  than  at  the  hands  of  defendant. 
It  might,  therefore,  be  that  the  *violence  of  the  prisoner'  was 
not  unlawful.     If  it  was  not,  then  no  guilt  would  flow  from  it, 
even  if  death  had  resulted  from  such  violence.     It  follows,  un- 
der these  circumstances,  that  this  charge  may  have  been  mis- 
leading to  the  jury,  and  from  it  they  may  have  assumed  the 
guilt  of  the  defendant,  when  with  a  proper  modification  they 
would  not  have  done  so.'' 

A  judge's  charge  to  the  jury  should  be  a  plain  statement  of 
the  law  bearing  upon  the  facts  of  the  case.    It  should  be  so 

70  Atwood  v.  Fricot,  17  Cal.  37,  76  Am.  Dec.  567, 

71  bl   Cal.   142,   22   Pac.   482. 
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fair,  impersonal,  and  well-balanced,  that  the  jurors  who  are  to 
be  guided  by  it  in  their  deliberations  in  the  juryroom  will  be 
unable  to  deduce  therefrom  the  opinion  of  the  judge  as  to  the 
merits  of  the  case.''* 

Within  the  prohibition  are  instructions  as  to  the  weight  and 
value  of  evidence,  stating  what  the  jury  are  at  liberty  to  con- 
clude from  certain  facts,  if  found.  Such  instructions  involve 
conclusions,  not  of  law,  but  of  the  judging  mind  from  the  evi- 
dence. They  are  in  violation  of  the  constitutional  inhibition 
as  to  instructions  upon  matters  of  fact.  The  court  has  no  right 
to  dictate  or  even  suggest  the  process  of  reasoning  by  which  the 
evidence  shall  be  judged.''*  In  People  v.  Williams,''*  the  court 
gave  the  following  instruction :  ''The  fact  that  the  deceased  was 
a  Chinaman  gave  the  defendant  no  more  right  to  take  his  life 
than  if  he  had  been  a  white  person;  nor  did  the  fact,  if  you  so 
find,  that  the  defendant  was  seeking  to  enforce  the  collection 
of  taxes  against  another  Chinaman,  or  even  against  his  victim, 
give  the  defendant  any  right  to  take  his  life.  Our  laws  do 
not  sanction  the  sacrifice  of  human  life  in  order  to  enforce  the 
collection  of  taxes.''  The  supreme  court  held  that  the  use  of 
the  word  "victim''  in  the  connection  in  which  it  was  used  was 
calculated  to  convey  the  impression  that  in  the  opinion  of  the 
court  the  killing  was  unlawful,  and  for  this  reason  reversed 
the  judgment,  saying:  "The  word  'victim,'  in  the  connection 
in  which  it  appears,  is  an  unguarded  expression,  calculated, 
though  doubtless  unintentionally,  to  create  prejudice  against 
the  accused.  It  seems  to  assume  that  the  deceased  was  wrong- 
fully killed,  when  the  very  issue  was  to  the  character  of  the  kill- 
ing. We  are  not  disposed  to  criticise  language  very  closely  in 
order  to  reverse  a  judgment  of  this  sort,  but  it  is  apparent  that 

72  See  People  v.  Stanton,  106  CaL  139,  39  Pac.  625;  People  v. 
Hertz,  105  Cal.  660,  39  Pac.  32,  is  also  a  case  in  which  an  instruction 
was  criticised  as  reversing  the  opinion  of  the  court  and  for  the 
error  in  giving  it  the  judgment  was  reversed  and  a  new  trial  ordered. 

73  Estate  of  Carpenter,  94  Cal.  406,  29  Pac.  1101.  It  is  the  prov- 
ince of  the  jury  to  weigh  the  evidence  and  find  the  facts  in  the  case, 
and  an  instruction  by  the  court  that  any  particular  evidence  which 
has  been  laid  before  them  is  not  entitled  to  weight  or  consideration, 
from  them  is  an  invasion  of  such  province:  Kauffman  v.  Maier,  94 
Cal.  269,  29  Pac.  481. 

74  17   CaL   146,   147. 
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in  a  case  of  conflicting  proofs,  even  an  equivocal  expression  com- 
ing from  the  judge,  may  be  fatal  to  the  prisoner.  When  the 
deceased  is  referred  to  as  a  'victim/  the  impression  is  naturally 
created  that  some  unlawful  power  or  dominion  had  been  exerted 
over  his  person.  And  it  was  nearly  equivalent,  in  effect,  to  an 
expression  characterizing  the  defendant  as  a  criminal.  The 
court  should  not,  directly  or  indirectly,  assume  the  guilt  of  the 
accused,  nor  employ  equivocal  phrases  which  may  leave  such  an 
impression.  The  experience  of  many  lawyers  shows  the  readi- 
ness with  which  a  jury  frequently  catch  at  intimations  of  the 
court,  and  the  great  deference  which  they  pay  to  the  opinions 
and  suggestions  of  the  presiding  judge,  especially  in  a  closely 
balanced  case,  when  they  can  thus  shift  the  responsibility  of 
a  decision  of  the  issue  from  themselves  to  the  court.  A  word, 
a  look,  or  a  tone  may  sometimes,  in  such  cases,  be  of  great 
or  even  controlling  influence.'^  In  People  v.  Dick,"^*  the  lan- 
guage objected  to  was  as  follows:  ''The  defendant  is  charged 
with  having  murdered,  in  this  county,  on  or  about  the  twelfth 
day  of  May,  1866,  one  S.  M.  Simpson.  Now,  the  first  question 
for  your  decision  is  this :  Was  S.  M.  Simpson,  on  or  about  the 
14th  of  May,  1866,  in  this  county,  murdered?  In  determining 
that  question,  the  court  thinks,  you  can  have  no  hesitation  what- 
ever.^' Although  the  evidence  was  not  before  the  supreme  court, 
yet,  for  this  instruction  the  judgment  was  reversed  and  a  new 
trial  ordered,  the  court  saying:  "We  are  of  the  opinion,  how- 
ever, that  the  other  portion  of  the  charge  noted  is  within  the 
clause  of  the  constitution  which  prohibits  judges  from  charging 
juries  upon  matters  of  fact,  and  are  unable  to  conceive  of  any 
state  of  facts  under  which,  in.  view  of  that  restriction,  a  judge 
can  be  allowed  to  address  such  language  to  a  jury.  It  is  mani- 
fest from  the  passage  referred  to,  taken  in  connection  with  the 
rest  of  the  charge,  that  the  jury  must  have  understood  the  judge 
to  intimate  that,  in  his  opinion,  the  evidence  was  sufficient  to 
justify  them  in  finding  the  crime  of  murder  to  have  been  com- 
mitted by  somebody,  and  that  the  only  question  for  serious  con- 
sideration was,  whether  the  defendant  was  the  guilty  party. 
This,  we  think,  was  error,  and  one  or  two  other  passages  of  a 
somewhat  similar  character  are  also  objectionable.'*    In  People 

T&  34  Cal.  663. 
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T.  Strong,''®  the  trial  court  had  instructed  the  jury  thus :  "You 
may  give  to  the  defendant's  admissions  and  confessions  such 
weight  as  you  may  deem  them  entitled  to,  judging  from  the 
circumstances  under  which  they  were  given,  and  the  motives 
which  would  naturally  actuate  the  party  giving  them,  and  that 
you  may,  in  your  discretion,  heUeve  a  part  and  disbelieve  a  part 
of  such  admissions  and  confessions/'  Of  this  the  court  said : 
''To  this  the  defendant's  counsel  excepted,  and  we  think  the 
exception  well  taken.  From  an  examination  of  the  evidence 
we  have  been  unable  to  discover  anything  therein  which  by  any 
fair  construction  can  be  called  a  confession.  The  attorney  gea- 
eral,  who  represents  the  people  in  this  court,  has  not,  though  his 
attention  has  been  called  to  it,  undertaken  to  point  out  any- 
thing in  the  testimony  of  the  witnesses  even  tending  to  prove 
a  confession  on  the  part  of  the  defendant  of  any  participation 
in  the  commission  of  the  alleged  homicide/'  The  supreme 
court,  held  that  even  if  the  evidence  had  tended  to  prove  that 
the  defendant  had  in  any  degree  admitted  or  confessed  partici- 
pation in  the  crime  with  which  he  stood  charged,  it  was  for  the 
jury  to  determine  whether  such  evidence  amounted  to  proof 
of  the  fact,  reversed  the  judgment  and  ordered  a  new  trial. 

The  instruction  objected  to  in  People  v.  Buster,''''  was  not 
only  an  intimation,  but  a  strong  assertion  by  the  court  of  the 
truth  of  the  vital  assertion  of  the  prosecution,  and  a  new  trial 
was  for  that  reason  ordered. 

§  316.    The  court  mutt  not,  in  its  charge,  exhibit  partiality 
for  either  tide,  or  intimate  how  the  jury  should  decide. 

This  rule  is  inserted  among  the  others  simply  because  it  has 
been  heretofore  generally  treated  as  one  of  the  fundamental  rules 
on  this  subject,  and  its  total  omission  might  not  be  understood. 
Beally,  no  case  of  violation  of  the  constitutional  provision  could 
be  specified  or  cited  under  it  which  could  not  be  with  greater 
propriety  classed  as  coming  within  other  rules  of  negation 
herein.  Most  instructions  which  exhibit  partiality  or  bias  are 
argumentative,''®  and  those  not  so  either  express  an  opinion  as 

79  30  CaL  151,  167. 

77  53   Cal.   612. 

78  See  next  section. 

Now  Trial,  Vol.  1—36 
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to  what  the  evidence  proves  or  comment  on  the  relative  credibil- 
ity of  witnesses.^ 

Where  partiality  or  bias  is  found  in  language  of  the  judge, 
not  contained  in  his  charge^  or  in  acts  calculated  to  influence 
the  jury  against  a  party  it  constitutes  irregularity^  elsewhere 
discussed.®^ 

§  317.  The  court  must  not  give  argumentative  instructions. 
A  chief  objection  to  an  argumentative  instruction  is  that,  in 
giving  it,  the  court  usurps  a  function  of  the  jury  by  an  as- 
sumption as  to  the  weight  of  evidence;  another  is  that  it  indi- 
cates bias,  partiality,  impression  or  opinion  on  the  part  of  the 
court  favorable  to  one  party  and  against  the  other.®*  An 
oral  charge  by  the  court  often  becomes  argumentative,  oonf using 

79  See  S  819. 

80  See  chapter  4. 

81  See  KaufTman  v.  Maier,  94  Oal.  269,  29  Pae.  481.  In  this  case 
it  was  held  that  a  closing  paragraph  in  the  same  instruction  to  the 
effect  that  it  was  for  the  jury  to  give  to  the  evidence  the  considera- 
tion to  which  it  was  entitled  did  not  obviate  the  error,  committed 
by  the  court  in  giving  the  argumentative  instructions.  An  instruc- 
tion in  an  action  against  a  city  for  personal  injuriea  caused  by  an 
obstructed  sidewalk,  that  if  plaintiff  knew  its  condition,  but  forgot 
such  fact;  and  that  it  was  by  reason  of  his  forgetting  such  defec- 
tive condition  that  he  was  injured— that  is  because  of  such  forget- 
fulness  he  failed  to  exercise  due  care— and  such  failure  to  so  re- 
member was  the  approximate  cause  of  the  injury,  then  he  could 
not  recover,  was  held  to  be  argumentative  and  confusing:  Cowie  v. 
Seattle  (City  of),  22  Wash.  659,  62  Pac.  121.  It  was  held  to  be  the 
expression  of  an  opinion  as  to  the  weight  of  evidence  and  to  require 
the  ordering  of  a  new  trial,  where,  after  the  jury  had  informed  the 
court  that  there  was  no  prospect  of  an  agreement  on  a  verdict, 
the  judge  remarked:  ''Peeling  as  I  do  about  thcT  matter,  I  do  not 
see  any  reason  why  a  jury  should  disagree  .  •  •  .  although  I  do  not 
care  to  force  any  man  against  his  conscience,  to  agree  to  a  verdict 

-which  he  does  not  believe  in Feeling. aa  I  do  about  the  case. 

....  I  do  not  feel  that  I  should  discharge  you."  The  supreme 
court,  in  ordering  a  reversal  and  new  trial,  reasoned  that,  since,  if 
the  evidence  was  insufficient  to  support  a  verdict  of  guilty,  it  is  the 
duty  of  the  court  to  direct  a  verdict  of  acquittal,  having  submitted 
the  case  to  the  jury  on  the  evidence,  such  remarks  could  only  be 
interpreted  to  mean  that  the  court  believed  the  evidence  warranted 
a  verdict  of  guilty:  Stat«  v.  Fisher,  23  Mont.  540,  59  Pac  919, 
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and  misleading  from  inadvertence,  and  lack  of  time  for  pre- 
vious consideration  and  choice  of  language  in  the  hurry  and 
pffplexities  of  the  trial.®*  The  opposite  of  an  argumentative 
instruction  is  one  containing  a  principle  of  law  applicable  to 
the  case,  expressed  in  plain  language,  indicating  no  opinion 
of  the  court,  as  to  any  fact  in  the  case.®*  An  instruction  in 
a  will  contest,  which  purported  to  enumerate  circumstances 
proYing  undue  influence,  which  might  merely  tend  to  show 
undue  influence,  but  which  were  in  no  wise  conclusive  thereof, 
and  which  declared  it  not  possible  with  exactness  to  de- 
fine or  describe  undue  influence  except  in  general  and  approxi- 
mate terms,  and  seemed  to  leave  to  the  jury  the  determina- 
tion as  to  what  may  constitute  undue  influence,  was  held  to 
he  argumentative  and  therefore  cause  for  reversal.®*  And  an 
instruction  *^that  the  people  are  not  permitted  to  assail  the  char- 
acter of  the  defendant  on  trial  in  a  criminal  case,  until  the  de- 
fendant has  himself  put  his  character  in  issue  by  calling  wit- 
nesses and  offering  evidence  in  its  support,^'  is  erroneous  be- 
cause argumentative,  confusing  and  misleading  in  that  it  sug- 
gests to  the  jury  the  possibility  that  his  character  was  not  good, 
and  that  the  presumption  in  his  favor  might  have  been  over- 
come but  for  his  failure  to  support  it  by  evidence.®* 

An  argumentative  extract  read  from  a  law  book  as  part  of 
the  court's  charge  to  the  jury  is  as  much  a  violation  of  the  rule 
as  if  it  were  in  the  ordinary  form.  In  People  v.  Purcell,®* 
the  court,  in  its  charge  to  the  jury  upon  the  subject  of  circum- 
stantial evidence,  read  quite  a  long  extract  from  the  opinion 
of  the  court  in  another  case,  which  contained  really  quite  an 
argument  in  favor  of  the  conclusiveness  of  circumstantial  evi- 
dence, and  a  statement  that  such  evidence  was  sufficient  if  it 
warranted  a  belief,  "as  strong  and  certain  as  that  on  which 
discreet  men  are  accustomed  to  act  in  relation  to  their  most 

82  People  v.  Panlsell,  115  Cal.  6,  13,  46  Pac.  734. 
82  People  y.  McNamara,  94  Cal.  509,  29  Pac.  953. 

84  Estate  of  K^ndrick,  130  Cal.  360,  62  Pac.  605.  The  instruction 
described  in  this  case  is  amenable  to  the  further  objection  that  it  sub- 
mitted a  question  of  law  to  the  jury.    See  ante,  |  000. 

85  People  y.  Gleason,  122  Cal.  370,  55  Pac.  123. 

86  115  CaL  6,  13,  46  Pac  734. 
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important  concerns";  and  then  told  the  jury  that  the  part  of 
8aid  opinion  just  quoted  was  not  the  law  of  the  state.  The  su- 
preme court  held  such  course  to  be  improper,  but  as  there  was 
another  ground  for  reversal  did  not  decide  whether  or  not 
it  would  be  sufficient  reason  for  reversal. 

Under  the  head  of  argumentative  instructions  are  those  which 
draw  comparison  between  direct  and  circumstantial  evidence  to 
the  detriment  of  one  of  the  parties.  In  the  Hoff  case  (People 
V.  Vereneseneckockockhoff )  ®^  it  was  held,  overruling  a  line  of 
decisions  beginning  with  People  v.  Cronin,®®  that  an  instruc- 
tion that  *'it  may  be  impossible  to  show  or  establish  a  motive, 
for  the  reason  that  we  cannot  fathom  the  mind  of  the  accused 
on  trial,  and  ascertain  if  there  is  not  a  hidden  desire  of  ven- 
geance or  some  passion  to  be  gratified,"  was  argum^tative 
against  the  defendant  on  the  facts,  and  was  an  improper  charge 
as  to  a  matter  of  fact. 

An  instruction  differing  somewhat  in  phraseology  but  contain- 
ing the  same  vice  pointed  out  in  the  Hoff  case  came  again  be- 
fore the  court  in  People  v.  O'Brien,®®  and  resulted  in  a  reversal. 
The  instruction  was  less  objectionable  than  that  complained  of 
in  either  the  Cronin  case  or  the  Hoff  ease;  neverthele^  tiie 
court  said  of  it  (per  Smith,  C.)  :  "On  the  whole,  therefore,  the 
instruction  was  not  only  erroneous,  but  prejudicial  to  the  ac- 
cused." The  decision  was  signed  by  Justices  Harrison,  Van 
Dyke,  and  Oaroutte,  the  latter  two  having  dissented  in  the  Hoff 
case,  and  on  authority  of  the  last-mentioned  caae.  People  v.  Bot- 
kin,®^  was  reversed,  the  instructions  being  almost  identical: 
But  an  instruction  is  not  objectionable  as  argumentative,  where 
its  form  to  which  objection  is  taken  finds  support  in  the  evidence. 
And,  although  in  giving  an  instruction  on  the  subject  of  feign- 
ing insanity,  the  court  should  be  careful  to  follow  approved 
language,  yet  when  essential,  and  the  defense  of  insanity  was 
lacking  in  material  substance,  it  was  held  that  such  an  instruc- 

87  129  Cal.  497,  58  Pac.  156,  62  Pae.  111. 

88  34  Cal.  191.  Overruled  eases  on  this  x>oiiit  inclndis  People  t. 
Morrow,  60  Gal.  142;  People  ▼.  Urquidas,  96  CaL  241,  31  Pae.  52; 
People  V.  Durrant,  116  CaL  179,  48  Pae.  75. 

89  130  Cal.  1,  10,  62  Pae.  297. 

00  132  Cal.  231,  84  Am.  St.  Rep.  39,  64  Pae.  286. 
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lion  might  be  properly  given.®*  In  People  v.  Wilder,**  ex- 
ception was  taken  to  the  following  instruction :  "There  is  noth- 
ing in  the  nature  of  circumstantial  evidence  that  renders  it  any 
less  reliable  than  other  classes  of  evidence.  A  man  may  as  well 
swear  falsely  to  an  absolute  knowledge  of  the  facts  as  to 
a  nnmber  of  facts,  from  which,  if  true,  the  facts  on  which 
the  guilt  or  innocence  depends,  must  inevitably  follow." 
Upon  this  the  court,  in  aflSrming  the  judgment,  said:  ^TEt 
may  be  said  that  as  to  this  instruction  containing  a  dec- 
laration of  law  there  may  be  grave  doubt,  but  as  to  the 
statements  there  contained  not  being  prejudicially  erroneous, 
there  is  no  doubt  The  Hofl  case  does  not  go  to  the  length  of 
holding  such  an  Instruction  reversible  error." 

§  318.  The  court  must  not  charge  as  to  any  presumptions  of 
fact. 
Nor  should  the  judge  state  to  the  jury  any  presumptions  of 
fact,  as  arising  from  any  other  facts  or  evidence  in  the  case. 
To  instruct  the  jury  that  they  are  authorized  to  find  one  fact 
from  the  existence  of  other  facts  is  different  from  telling  them 
that  the  existence  of  a  fact  tends  to  prove  another  fact,  the 
iirst  form  of  instruction  being  erroneous  and  the  latter  permis- 
sible. A  case  clearly  illustrative  of  this  distinction  was  Stone 
V.  Geyser  G.  Min.  Co.®* 

Where  the  objectionable  features  appeared  in  several  inter- 
dependent instructions,  too  lengthy  for  insertion  here,  the  court 
said :  "The  charge  was  also  erroneous  in  that  the  court  informed 
the  jury  that  a  presumption  of  fact  was  created  by  the  proof 
of  other  facts.     Such  was,  in  effect,  the  instruction  that,  if  cer- 

•1  PeopJe  ▼.  McCarthy,  115  Cal.  255,  46  Pac.  1073.  To  same  effect, 
People  V.  Kettick,  126  CaL  425,  58  Pac.  918.  See,  also,  People  v. 
Kloss,  115  CaL  158,  47  Pac.  459;  People  v,  AUender,  117  Cal.  81, 
48  Pac  1014. 

»2  134  Cal.  182,  184,  66  Pac.  228.  To  same  effect,  People  v. 
Howard,  135  Cal.  266,  67  Pac.  148. 

M  S2  CaL  315:  Citing  People  y.  Walden,  51  Cal.  588.  It  was  held 
that  an  instruction  in  a  case  of  disputed  boundaries  that  **the  line 
M  fixed  by  the  surveyor  at  this  time  is  presumptively  correct" 
could  not  be  upheld:  Badford  v.  Johnson,  8  N.  Dak.  182,  77  N.  W. 
60L 
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tain  facts  were  established,  the  jury  would  be  authorized  to  find 
an  abandonment.     It  is  erroneous  for  the  court  to  charge  that 
the  existence  of  facts  developed  in  the  evidence  ^raises  a  reason- 
able presumption^  of  the  existence  of  another  fact    To  say  to 
the  jury  that  they  would  be  authorized  to  find  a  fact  because  of 
the  existence  of  another,  is  but  saying  that  the  existence  of  the 
latter  raises  the  reasonable  presumption  of  the  existence  of  the 
former,  since  the  jury  can  find  the  former  only  as  a  presump- 
tion from  the  existence  of  the  latter.    It  is  a  very  different  thing 
from  saying  that  one  fact  tends  to  prove  another.     It  is  the 
duty  of  the  court  to  pass  upon  questions  as  to  the  admissibil- 
ity of  evidence,  but  it  is  solely  the  province  of  the  jury  to  de- 
termine questions  of  fact,  and  this  includes  the  duty  of  ascer- 
taining the  existence  of  a  fact  from  the  existence  of  other  facts, 
without  the  aid  of  any  rule  of  law."®*    And   in   a   criminal 
prosecution  for  rape  there    is  no    presumption  of    chasity  as 
against  the  presumption  of  innocence  in  favor  of  the  defendant, 
though  there  may  be  an  inference  of  previous  chasity,  which  the 
jury  may  infer  without  evidence.     The  jury,  however,  are  the 
exclusive  judges  of  the  weight  and  validity  of  the  inference,  and 
it  is  error  to  instruct  the  jury,  in  such  a  case  that  "the  law 
presumes  a  woman  to  be  chaste  until  the  contrary  is  shown."  ®* 

The  proper  form,  therefore,  of  calling  the  attention  of  the 
jury  to  evidence,  which  has  been  introduced,  in  order  that  its 
important  bearing  on  the  issue  may  not  be  overlooked,  is  for 
the  court  to  instruct  the  jury  that  evidence  has  been  introduced 
tending  to  prove  a  given  matter  or  fact.  Such  instruction  is  not 
an  expression  of  the  opinion  of  the  court  as  to  the  weight  or  effect 
of  the  evidence,  nor  as  to  what  fact  has  been  proven.®**  And 
it  has  been  held  that  an  instruction,  singling  out  and  giving 
prominence  to  certain  portions  of  the  evidence  is  not  error.®^ 


04  See,  also,  People  v.  Oarillo,  54  Cal.  63 ;  1  Greenleaf  on  Eridenoe, 
48;  Rco  V.  Stevens,  18  Cal.  376.  A  mere  statement  to  the  jury  that 
there  is  a  conflict  in  the  evidence  in  certain  respects  is  not  an  expres- 
sion of  an  opinion  upon  the  weight  of  the  evidence:  People  v.  Flynn,  73 
Cal.  511,  15  Pac.  102. 

95  People  v.  O'Brien,  130  Cal.  1,  62  Pac.  297. 

96  People  V.  Vasquez,  49  Cal.  560;  People  v.  Welch,  49  CaL  174. 

97  People  V.  Hawes,  93  Cal.  648,  33  Pac.  791.  i 
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§  319.  The  court  mTist  not  charge  as  to  the  credibility  of  wit- 
nesses, or  draw  invidious  comparisons  between  direct  and 
circumstantial  evidence. 

The  rule,  with  reference  to  the  credibility  of  witnesses,  may 
be  stated,  in  somewhat  amplified  form,  as  follows :  The  court 
in  charging  the  jury  with  respect  to  the  credibility  of  witnesses 
should  be  careful  not  to  disclose  belief  or  disbelief  as  to  the 
testimony  of  particular  witnesses,  and  if  it  does,  such  charge 
is  an  invasion  of  the  province  of  the  jury,  who  are  the  sole 
judges  of  the  credibility  of  witnesses,  and  of  the  weight  to  be 
attached  to  their  testimony.^ 

To  weigh  the  evidence,  and  find  the  facts  in  any  case  is  the 
province  of  the  jury,  and  that  province  is  invaded  by  the  court, 
whenever  it  instructs  them  that  any  particular  evidence,  which 
has  been  laid  before  them,  is  or  is  not  entitled  to  receive  weight 
or  consideration  from  them.®® 

•8  People  v.  Compton,  123  Cal.  403,  56  Pac.  44;  Haun  v.  Bio 
Grande  etc.  By.  Co.,  22  Utah,  346,  62  Pac.  908;  Utah  Bev.  Stats., 
1898,  H  3478,  3479;  Firet  Nat.  Bank  v.  Minneapolis  &  N.  El.  Co.  (N. 
Dak.),  91  N.  W.  436;  McPherrin  v.  Jones  ,  65  N.  W.  685,  5  N.  Dak. 
261;  Cameron  v.  Wentworth,  23  Mont.  70,  57  Pac.  648;  Crossen  v. 
Oliver,  41  Or.  505,  69  Pac.  308;  Gilmore  v.  Seattle  etc.  By.  Co. 
(Wash.),  69  Pac.  743.    Held,  error:  an  illustration  which  authorizes 

the  jury  to  disregard  the  entire  uncorroborated  testimony  of  a  wit- 
ness in  instances  where  it  is  "probable"  that  he  has  deliberately 
and  intentionally  testified  falsely  as  to  some  material  matter.  It  au- 
thorizes tHe  jury  to  judge  of  the  effect  of  evidence  arbitrarily: 
Cameron  y.  Wentworth,  23  Mont.  70,  57  Pac.  648;  to  instruct  that  in 
considering  the  weight  of  testimony  the  jury  must  consider  not  so 
much  the  number  of  witnesses  to  any  given  fact,  but  the  quality  of 
the  testimony:  Gilmore  v.  Seattle  etc.  By.  Co.  (Wash.),  69  Pac.  743. 
It  is  error  to  instruct  that  the  testimony  of  an  expert  should  be 
viewed  with  caution,  since  eizpert  testimony  is  entitled  to  be  weighed 
by  the  same  tests  as  other  testimony.  And  where  the  term  ''cau- 
tion" is  reiterated  in  .an  instruction  concerning  such  testimony,  it 
is  erroneous  on  the  further  ground,  that  it  tends  to  single  out  and 
impair  its  weight:  Gustafson  v.  Seattle  Traction  Co.,  28  Wash.  227, 
68  Pac.  721. 

99  Kauffman  ▼.  Maier,  94  Cal.  269,  283,  29  Pac.  481;  People  v, 
Walden,  51  Cal.  588;  People  v.  Fong  Ching,  78  Cal.  173,  20  Pac.  396; 
Mauro  y.  Piatt,  62  HI.  450;  Corn;  v.  Galligan,  113  Mass.  202;  People 
V.  Dick,  34  Cal.  666.  Affirmative  testimony,  unless  of  greater  weight 
than  negative  testimony,  cannot  be  of  higher  character;  and  an  in- 
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But  while  the  court  should  not  suggest  that  more  credence  be 
given  to  one  witness  than  to  another,  or  express  belief  or  disbe- 
lief in  part  of  the  testimony,  yet  it  may  certainly  state  the 
legal  tests  ^ith  respect  to  the  credibiliy  of  all  witnesses  in  the 
case.  In  People  v.  Hitchcock,*®^  it  was  urged  by  counsel  for 
appellant  that  the  charge  in  a  statute,  since  the  case  of  People 
V.  Cronin,  had  destroyed  the  authority  of  that  case,  in  this  re- 
spect. But  the  court  held  that  the  power  of  the  court  herein 
did  not  vest  upon  the  statute  then  in  f orce,*®^  but  was  inherent 
in  the  courts,  and,  further,  that  neither  the  constitution  nor  any 
statute  prohibits  an  instruction  as  to  the  credibility  of  witnesses^ 

Some  difficulty,  appears  to  have  been  encountered  in  distin* 
guishing  between  cases  where  courts  have  properly  instructed 
with  references  to  the  credibility  of  witnesses,  and  cases  where 
the  court,  in  an  attempt  to  so  instruct  have  gone  too  far  and  vio* 
lated  the  constitutional  inhibition  in  other  respects.  The  cases 
of  People  v.  Williams,*^  People  v.  Eckert,**^  McMinn  >. 
Whdan,*^^  People  v.  Barry,^^  and  perhaps  some  other 
cases,^®*  have  been  sometimes  cited  as  supporting  the  proposi- 

Btraetion  which  directs  the  jury  in  their  deliberations  to  give  greater 
weight  to  the  affirmative  testimony  of  the  defendant's  credible  wit- 
neflses  than  to  the  negative  testimony  of  plaintiff's  credible  wit- 
nesses is  erroneous:  Haun  v.  Bio  Grande  etc.  By.  Co.,  22  Utah,  346, 
62  Pac.  908. 

100  104  Cal.  482,  38  Pac.  198.  Not  error  to  instruct  Jury  that 
''the  jury  is  not  bound  to  believe  the  testimony  of  any  witness*'  it 
followed  by  instruction  that  they  are  the  sole  judges  of  the  weight 
of  evidence,  and  correctly  lays  down  to  them  the  rulee  for  deter- 
mining its  weight:  United  States  v.  Baesett,  5  Utah,  131,  13  Pae. 
237.  The  court  may  properly  instruct  the  jury,  in  a  proper  case  that 
they  should  regard  the  testimony  as  to  admissions  made  by  a  party 
with  caution  when  it  comes  from  witnesses  antagonistic  to  such 
party,  since  the  court  may  infer  that  the  witnesses  are  antagonistic: 
Fieishner  v.  Beaver,  21  Wash.  6,  56  Pao.  840. 

101  Stats.  1865-66,  p.  865. 

102  67  Cal.  110. 
108  16  Cal.  113. 

104  27  CaL  319. 

105  31  Cal.  358. 

100  See  People  v.  Lang,  104  Cal.  363,  866,  87  Pae.  1031,  wber% 
the  true  criticism  upon  the  instruction  was  that  it  was  argumentative 
and  disclosed  the  opinion  of  the  court  to  the  effect  that  the  defend- 
ant was  not  to  be  believed. 
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tion  that  trial  courts  may  not  instruct  juries  upon  the  credi- 
bility of  witnesses,  except  generally,  or  abstractly.  But  a  care- 
ful examination  of  these  cases  will  disclose  that  each  instruction 
there  excepted  to  was  objectionable  for  some  additional  reason, 
either  that  it  contained  an  assumption  of  fact,  which  should 
have  been  submited  to  the  jury,  or  was  argumentative,  or  erron- 
eous, in  other  respects,  as  legal  propositions.  Nevertheless,  it 
18  error  for  the  judge,  in  his  instruction  to  the  jury,  to  single 
out  a  particular  witness  and  direct  cautionary  instructions 
against  his  testimony,  as  such  a  cause  would  tend  to  convey 
to  the  jury,  the  impression  that  the  particular  witness  is  dis- 
believed by  the  judge.  The  Code  of  Civil  Procedure  of  Cali- 
fornia,^^*'' lays  down  a  well-known  rule  of  evidence.  "That  a 
witness  false  in  one  part  of  his  testimony  is  to  be  distrusted  in 
others,"  and  this  rule  applies  to  all  witnesses,  whether  for  one 
party  or  the  other.  In  Thomas  v.  Gates,^®®  it  was  assigned 
for  error  that  the  trial  court  refused  an  instruction  that  if  the 
jury  believed  from  the  evidence  that  the  plaintiff,  in  her  dep- 
osition, willfully  swore  falsely  in  regard  to  any  material  fact, 

107  f  2061,  tnibd.  3.  The  important  point  in  People  v.  Paulsell, 
115  Gal.  6,  46  Pac  734,  is  that  the  courts,  in  giving  instruction  upon 
the  subject  of  the  distrust  of  a  witness  who  is  false  in  one  part  of 
his  testimony  should  carefully  use  the  exact  language  of  section 
2061  of  the  Code  of  Civil  Procedure,  which  provides  **that  a  witness 
false  in  one  part  of  his  testimony  is  to  be  'distrusted'  in  othera" 

108  126  Cal.  1,  4,  5,  58  Pac.  315.  Followed  in  People  v.  Arling- 
ton, 131  Cal.  231,  63  Pac.  347.  The  instructions  in  People  v.  Hertz, 
105  Cal.  663,  39  Pac.  32;  People  v.  Shattuck,  109  Cal.  681,  42  Pac. 
•^15;  People  ▼.  Van  Ewan,  111  Cal.  149,  43  Pac.  520,  contained  the 
same  vice  as  in  other  cases  reflecting  on  particular  witnesses.  An 
instruction  that  what  a  defendant  said  in  a  conversation  with  a 
witness  in  favor  of  himself  must  be  taken  as  true  if  what  he  said 
against  himself  is  taken  as  true  is  erroneous:  People  v.  Graham,  21 
CaL  261.  It  is  erroneous  both  because  incorrect  as  a  legal  proposi- 
tion and  .the  expression  of  an  opinion  upon  the  effect  of  evidence. 
It  was  held  that  it  was  not  error  to  instruct  the  jury  that  a  case 
might  arise  wherein  a  jury  might  be  justified  in  finding  a  verdict 
for  a  party  upon  the  testimony  of  any  greater  number  of  witnesses. 
Being  true  as  a  legal  proposition  could  not  prejudice  the  defendant: 
People  V.  Chun  Heong,  86  Cal.  329,  24  Pac.  1021.  But  notwithstand- 
ing this  decision,  if  applicable  to  the  case  before  the  court  it  would 
seem  to  be  a  direct  comment  on  both  the  weight  of  evidence  and 
the  credibility  of  witnesses,  therefore  erroneous. 
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then  the  whole  of  her  testimony  should  be  distrusted.  A  second 
instruction  also  refused  was  that,  if  any  witness  for  the  piain- 
tiif  willfully  swore  falsely  in  regard  to  any  material  fact  the 
whole  of  the  testimony  of  such  witness  should  be  looked  upon 
with  distrust  and  suspicion.  It  was  held,  that  both  instructions 
were  properly  refused.  In  the  opinion  the  court  said :  "If  the 
rule  had  been  asked  for  as  given  in  the  code,  and  as  applying 
to  all  witnesses,  whether  for  plaintiff  or  defendant,  no  doubt  it 
would  have  been  given,  and,  if  the  court  had  refused  the  in- 
struction when  so  requested,  we  would  certainly  hold  such  re- 
fusal to  be  error.  But  we  do  not  think  that  the  attention  of 
the  jury  should  be  called  to  the  rule  as  applying  to  one  of  the 
parties  and  not  to  the  other,  or  as  applying  to  the  witnesses 
for  the  plaintiff  and  not  to  the  witnesses  for  the  defendant.  If 
the  instructions  had  been  given,  the  jury  might  well  infer  that 
the  rule  applied  only  to  the  plaintiffs  and  their  witnesses,  and 
not  to  the  defendant  or  his  witnesses.  Coimsel  for  defendant 
evidently  desired  to  create  this  impression  upon  the  jury,  or  else 
they  would  have  asked  for  the  general  rule.  If  one  of  the  par- 
ties to  litigation,  either  plaintiff  or  defendant,  can  be  singled 
out,  and  an  abstract  rule  of  evidence  aplied  to  him,  or  if  the 
witnesses  for  plaintiff  or  defendant  can  be  singled  out  as  a  class 
and  the  rule  applied  to  them,  it  could,  upon  the  same  principle, 
be  applied  to  any  one  witness  to  the  exclusion  of  others,''  In 
this  case  it  was  said  that  the  case  of  O'Rourke  v.  Vennekohl,*^^ 
contains  a  dicta  in  apparent  conflict  with  what  was  decided,  in 
the  above  case. 

The  rule  being  based  upon  the  purpose  to  preserve  to  the 
jury  and  the  court,  respectively  their  proper  functions,  it  ia 
equally  erroneous  for  the  judge  to  call  the  attention  of  the  jury 
to  the  fact,  that  the  testimony  of  a  witness  is  corroborated.*^^ 

An  equally  objectionable  invasion  of  the  constitutional  pro- 
vision as  that  which  consists  in  unwarranted  comments  upon 
the  credibility  of  witnesses,  are  instructions  which  by  compari- 
son or  otherwise  disparage,  or  seek  to  enchance  the  value,  of  a 
particular  character  of  evidence ;  for  instance,  by  making  an  in- 
vidious comparison  between  direct  and  circumstantial  evidence, 

109  104  Cal*254,  37  Pac.  930. 

110  People  V.  Gordon,  88  Cal.  422,  26  Pac.  502. 


571  ERRORS  PERTAINING  TO  INSTRUCTIONS.  i  319 

to  the  obvious  or  presumptive  prejudice  of  a  party.     These  may, 
and  often  fall  under  that  head  of  invasion  known  as  argumenta- 
tive instructions;  but  the  invasion  may  sometimes  be  so  direct 
and  palpable  as  to  properly  come  under  this  head.     In  the  Hoff 
case,  (People  v.  Vereneseneckockockhoff)/**  both  methods  or 
forms  of  violation  are  found.    The  court's  charge  in  that  case 
contained  many  phrases  and  expressions  which  were  subjects 
of  criticism  by  the  appellate  court,  but  one  of  those  to  which 
special  attention  was  directed  was  the  words,  ^^circumstantial  evi- 
dence has  this  great  advantage,  that  various  circumstances  from 
various  sources  are  not  likely  to  be  fabricated.'^    Upon  this 
Temple,  J.,  delivering  the  opinion  remarked:  "This  is  a  pos- 
sible case;  was  it  so  in  this  case?    And,  as  instructions  should 
be  pertinent  to  the  evidence,  was  it  telling  the  jury  that  in  this 
case  there  were  various  circumstances  against  the  defendant,  de- 
rived from  various  sources  which  were  not  likely  to  be  fabri- 
cated? ....  The  court  told  the  jury  that  this  species  of  evi- 
dence was  not  entitled  to  an  inferior  degree  of  credit,  and  to  so 
convince  the  jury  was  evidently  the  purpose  of  this  long  charge. 
Whether  it  is  entitled  to  such  credit  or  not  is  a  question  in 
each  .case  to  be  determined  by  the  jury  from  the  evidence.^' 
The  above  case  overrules  People  v.  Cronin,*^  and  several  sub- 
sequent cases  which  adopted  its  doctrine  on  this  point,  some  of 
the  overruled  cases  are  cited  in  the  above-mentioned  opinion 
of  Temple,  J.,  and  in  that  of  Beatty,  C.  J.,  delivering  the 
majority  opinion  after  rehearing,  in  which  the  decision  was  up- 
held.    In  People  v.  Rushing,***  the  instructions  in  the  Cronin 
case  again  came  up  for  review.     The  instruction  therein  on  cir- 
cumstantial evidence  had  been  copied  and  followed  by  the  trial 

111  129  Cal.  497,  58  Pac.  156,  62  Pac.  111. 

112  34  Cal.  191. 

113  130  Cal.  449,  454,  62  Pac.  742.  In  the  opinion  the  following 
appears:  ''The  instruction  is  copied  from  the  opinion  of  Judge  San- 
derson in  People  v.  Cronin,  34  Cal.  202,  and  while  criticised  was  not 
held  to  be  error  in  People  v.  Dole,  122  Cal.  495,  68  Am.  St.  Bep.  50, 
55  Pac.  581.  In  the  latter  case,  in  an  opinion  written  by  the  chief 
justice,  the  instruction  is  criticised  as  being  "inexact  and  illogical," 
but  it  was  held  that  the  vice  was  corrected  hy  the  special  instruction 
(as  in  this  case)  ''that  every  essential  to  sustain  the  hypothesis  of 
guilt  and  to  exclude  the  hypothesis  of  innocence  must  be  fully 
proved. ' ' 
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court,  Mr.  Commissioner  Cooper,  writing  the  opinion  over- 
looked thfi  Hoflf  ease  and  that  of  People  v.  O'Brien,***  and 
adopted  the  doctrine  of  the  repudiated  Cronin  case.  But  sub- 
sequently to  the  decision  in  People  v.  Bushing,  the  Hoff  case 
was  followed  in  People  v.  Botkin,***  and  in  People  v.  En- 
right.**« 

§  320.  The  court  must  not  give  ambiguoui  or  uncertain  in* 
itmctions. 
Closely  akin  to  argumentative  instructions  and  to  those  which 
unduly  comment  upon  evidence  and  credibiliiy  of  witnesses  are 
those  which  because  of  their  uncertainty  or  ambiguity  tend  to 
confuse  or  mislead  the  jury. 

If  the  court  charge  the  jury,  its  charge  must  be  reasonably 
clear,  and  free  from  confusing  and  misleading  ambiguity  and 
uncertainty.  An  instruction  which  is  so  ambiguous  that  con- 
clusions clearly  prejudicial  to  a  party  may  be  drawn  therefrom 
by  the  jury  is  erroneous.**'' 

This  rule  would  not  justify  a  reversal  or  new  trial  if  the  in- 
struction in  question  be  merely  subject  to  criticism  as  to  its 
grammatical  construction  or  contain  literary  defects,  or  clerical 
errors.  An  instruction,  though  defective  in  some  or  all  of  these 
respects  should  be  considered  in  the  light  of  a  common  under- 
standing, and  also  in  connection  with  its  context.  In  People 
V.  Alsemi,**®  the  objection  was  to  an  ungrammatical  and 
somewhat  ambiguous  instruction.  The  court  said:  'It  must 
be  conceded  that  this  particular  paragraph  of  the  instructions 
is  not  artistically  drawn;  but  the  question  is,  Was  the  jury 
misled  by  it?  To  determine  this,  we  must  consider  it  by  the 
light  of  common  understanding,  rather  than  the  strict  rules  of 
grammar,  and  also  in  connection  with  its  context.  So  con- 
sidered, and  read  in  connection  with  all  that  the  judge  said 

114  130  Oal.  1,  62  Pae.  297. 

115  132  Cal  231,  84  Am.  St.  Bep.  39,  64  Pae.  286. 

116  134  Cal.  527,  66  Pae.  726. 

iiT  People  V.  Maxwell,  24  GaL  14.  See,  also,  Estate  of  Hulbert^ 
57  Cal.  257. 

lis  85  Cal.  434,  24  Pae.  810.  See,  also,  Doty  y.  O'Neal,  95  CaL 
244,  30  Pae.  526. 
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upon  the  subject  to  which  it  related^  it  seems  impossible  that 
the  jury  could  have  been  misled  by  this  single  sentence  of  the 
charge  on  that  subject.  As  printed  in  the  record^  each  sentence 
of  the  instruction  is  given  as  a  separate  paragraph ;  but  upon 
examination  it  will  be  found  that  the  one  here  quoted  and  the 
seven  paragraphs  next  preceding  it  constitute  the  instruction 
of  the  court  on  the  subject  referred  to,  and  in  the  said  seven 
paragraphs  the  court  has  most  clearly  aud  correctly  laid  down 
the  law  on  that  subject.  All  the  balance  of  the  charge  on  the 
subject  is  free  from  ambiguity,  and  we  cannot  conceive  that  the 
jury,  after  so  clear  an  exposition  of  the  law,  were  misled  by 
a  single  sentence  of  this  kind.^' 

Uncertain  and  vague  instructions  tending  to  doud  the  minds 
of  the  jury  are  as  objectionable  as  ambiguous  and  inconsistent 
inatructions,**^  so  an  instruction  may  be  too  broad,  and  there- 
fore uncertain,  and  warrant  a  refusal  to  give  it  on  account  of 
its  tendency  to  mislead  the  jury.*** 

§  321.    The  court  should  not  declare  abstract  principles  of 
law  to  the  jury. 
The  purpose  of  the  rule  against  abstract  instructions,  is  to 
prevent  the  jury  being  misled  and  confused  by  a  diversion  of 
their  minds  to  subjects  not  properly  before  them.     Such  is  the 
natural  tendency  of  declarations  of  law  inapplicable  to  the  evi- 
dence.***   And  an  abstract  instruction  on  the  subject  of  undue 
influence  in  a  will  contest  was  held  to  have  been  misleading  be- 
no  People  v.  Elliott,  90  Cal.  586,  27  Pae.  433;  People  T.  Lee  Gam, 
69  Cal.  552,  11  Pac.  183;  People  v.  Best,  39  Cal.  690. 
liO  People  ▼.  Walters,  98  Cal.  138,  32  Pac.  864. 

121  See  People  v.  Sanchees,  24  Cal.  17;  People  Lapique^  136  Cal. 
503,  506,  69  Pae.  226.  See,  also,  Bazzo  v.  Yarni,  81  Cal.  289,  22  Pac. 
848;  Stevens  v.  San  Francisco  etc.  B.  B.  Co.,  100  Cal.  554,  35  Pac. 
165;  Mendelsohn  v.  Anaheim  Lighter  Co.,  40  Col.  657;  Hanks  v. 
Naglee,  54  Cal.  51, 35  Am.  Rep.  67,  note;  Perkins  v.  Eckert,  55  Cal.  400; 
Whitman  v.  Steiger,  46  Cal.  256;  People  v.  Fine,  77  Cal.  147,  19  CaL 
269;  People  v.  Daniels,  70  Cal.  521,  11  Pac.  655;  People  v.  Davis, 
47  Cal.  93;  Aguire  v.  Alexander,  58  Cal.  21,  30;  Conlin  v.  San  Fran- 
cisco etc.  B.  B.  Co.,  36  CaL  404;Shepherd  v.  Jones,  71  Cal.  223,  16 
Pae.  711;  Mecham  v.  McKay,  37  Cal.  154;  Welter  v.  Leistikow,  9  N. 
Dak.  283,  83  N.  W.  9;  Erricson  v.  Owyhee  Ditch  Co.,  37  Or.  577,  62 
Pac.  13;  Carson  y.  Lauer,  40  Or.  269,  65  Pac.  1060;   Einseidler  v. 
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cause  there  was  evidence  in  the  record  to  which,  though  inap- 
plicable, yet  the  jury  might  have  applied  it.*** 

An  inapplicable  or  abstract  instruction  is  also  an  erroneous 
instruction  when  it  contains  a  false  assumption  with  reference 
to  a  fact,  or  the  condition  of  the  record  as  made  by  the  evi- 
dence. Thus,  an  instruction  was  held  to  have  been  properly  re- 
fused where  the  testimony  of  the  prosecuting  witness  in  a  prose- 
cution for  rape,  was  corroborated  by  other  evidence  and  the  in- 
struction so  refused  cautioned  the  jury  as  to  the  danger  of 
convicting  the  accused  upon  the  sole  testimony  of  the  prose- 
cutrix.*** 

Keeping  in  view  the  purpose  of  the  rule,  it  is  obvious  that 
not  every  abstract  instruction  which  may  be  given  will  justify  a 
reversal,  or  new  trial.  In  George  v.  Los  Angeles  Ry.  Co.,*** 
the  court,  speaking  with  reference  to  an  inapplicable  instruc- 
tion, remarked:  "It  was  apparently  outside  the  issues,  still, 
we  cannot  see  how  it  could  have  misled  the  jury,  especially  as 
they  were  fully  instructed  as  to  the  facte  in  the  case.  The  rule 
invoked  by  plaintiff  does  not  go  so  far  as  to  make  all  irrelevant 
instructions  error.  It  must  appear  that  they  at  least  tended  to 
mislead.^*  And  where  the  court  instructed  the  jury  in  a  crim- 
inal case  that  a  certain  defense,  there  self-defense,  was  not  in 

"Whitman  County,  22  Wash.  388,  60  Pac.  1122.  An  instruction  based 
upon  evidence  that  has  been  stricken  out  is  erroneous:  Nye  v.  Kelly, 
19  Wash.  73,  52  Pac.  S28.  Same  rule  where  the  only  evidence  to 
which  the  instruction  could  apply  has  been  excluded:  Stevenson  ▼. 
West  Seattle  L.  &  I.  Co.,  22  Wash.  84,  60  Pac.  51.  Where  there 
was  no  evidence  that  the  construction  of  an  elevator  was  complicated 
and  dangerous,  it  was  error  for  the  court  to  charge  the  jury  as  to 
the  duty  of  the  defendant,  the  action  being  for  personal  injuries^ 
to  give  plaintiff  notice  of  its  complicated  and  dangerous  character: 
Kirby  v.  Eainier-Grand  Hotel  Co.,  28  Wash.  705,  69  Pac.  378. 

122  In  re  Calkins,  112  Cal.  296^  303,  44  Pac.  577.  For  another  in- 
stance of  abstract  instruction,  see  Tompkins  v.  Montgomery,  123 
Cal.  219,  55  Pac.  997.  Where  no  evidence  that  if  defendant  guilty 
at  all  he  was  guilty  of  less  degree  of  homicide  than  murder,  not  error 
to  refuse  an  instruction  relating  to  crime  of  manslaughter:  People 
v.  Chaves,  122  Cal.  134,  54  Pac.  596;  People  v.  Fellows^  122  CaL  233, 
54  Pac.  830. 

123  People  v.  Bangod,  112  Cal.  669,  44  Pac.  1071. 

124  126  Cal.  357,  361,  77  Am.  St.  Eep.  184,  58  Pac.  819, 
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the  case,  there  being  no  evidence  tending  to  establish  such  de- 
fense, it  was  held  that,  while  it  was  strictly  speaking,  an  abstract 
or  inapplicable  instruction,  and  might,  under  some  circumstances 
]ye  argumentative  and  confusing,  yet  it  was  not  prejudicial  to 
the  defendant,  the  sole  defense  made  in  the  case  being  in- 
sanity.^^^ 

In  ^People  v.  Cochran,***  it  was  first  held  with  respect  to 
abstract  instructions,  that  the  rule  is  reversed  as  regards  their 
presumptive  effect,  and  that  presumptively,  an  erroneous  in- 
struction, inapplicable  to  any  evidence  submitted  to  the  jury, 
has  not  prejudiced  the  objecting  party;  that  it  was  only  where 
it  is  manifest  that  the  jury  have  been  misled  that  such  an  in- 
struction constitutes  error  warranting  a  reversal  or  a  new  trial. 
Prior  to  the  foregoing  decision  it  was  generally  held  that  the 
error  of  giving  an  inaplicable  instruction  was  per  se  cause  for 
reversal,  unless  the  record  showed  there  was  no  resulting  in- 
jury.**'' And  the  former  view  has  been  subsequently  taken  by 
the  supreme  court,  in  several  cases  citing  the  decision  prior  to 
People  V.  Cochran,**®  nor  has  the  case  of  People  v.  Cochran, 
been  followed  in  any  California  case.  And  in  People  v. 
Smith,***  The  court  expressly  declared  the  rule  to  be  that 
an  inapplicable  instruction  is  presumably  injurious,  but  that 
the  presumption  of  injury  might  be  rebuttal  and  overcome  by 
an  afiinnative  showing  or  appearance  upon  the  record  that  the 
error  was  harmless. 

And  yet  notwithstanding  some  laxity  of  expressions  found 
in  various  opinions,  the  proposition  heretofore  stated,  namely, 
that  the  inapplicable  instruction  must,  in  order  to  justify  a 
reversal  or  new  trial,  at  least  be  calculated  to  mislead  the  jury 
to  the  prejudice  of  a  party  may  be  considered  sound  upon  au- 
thority.   And  in  most  of  the  decisions  the  court  dwells  upon 

126  People  ▼.  Worthington,  116  Cal.  242,  46  Pae.  1061. 

126  61  Cal.  548.  See,  also,  Wheaton  v.  North  British  etc.  Ins. 
Co.,  76  Cal.  415,  9  Am.  St.  Eep.  216,  18  Pac.  758, 

127  See  People  v.  Bird,  60  Cal.  7;  Mendelsohn  v.  Anaheim  Lighter 
Co.,  40  CaL  657,  662;  Perkins  v.  Eckert,  55  Cal.  400,  405. 

128  In  re  Calkins,  112  Cal.  296,  306,  44  Pac.  577;  People  v.  Thomp- 
son, 115  Cal.  160,  166,  46  Pac.  912;  People  v.  Smith,  105  CaL  676, 
39  Pac.  38;  Garthe  v.  Hart,  73  Cal.  541,  15  Pac  93. 

129  105  Cal.  676,  679,  39  Pac.  38. 
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the  misleading  quality  of  the  instruction  as  the  true  groundc 
for  reversal.  Thus,  in  People  v.  Devine/^®  the  instruction 
complained  of  read  thus:  *^One  who  finds  lost  property,  under 
circumstances  which  gives  him  knowledge  of  or  means  of  in- 
quiry as  to  the  true  owner,  and  who  appropriates  such  property 
to  his  own  use,  or  the  use  of  another  person  not  entitled  thereto, 
without  making  a  reasonable  and  just  effort  to  find  the  owner 
and  restore  the  property  to  him,  is  guilty  of  larceny/'  Of  this 
instruction  the  court  said:  ^^There  is  no  evidence  in  this  case 
of  the  finding  of  any  lost  property.  The  property  was  in  the 
apparent  possession  of  the  appellant,  who  could  not  have  in- 
tended to  steal  it,  unless  he  knew  it  was  not  his  own  property. 
The  objection  to  that  instruction  in  this  case  is,  that  the  jury 
may  have  construed  the  instruction  to  mean  that  if  appellant  had 
the  property  of  another  in  his  possession,  and  appropriated  it  to 
liis  own  use,  without  making  any  effort  to  find  the  owner,  and 
restore  the  property  to  him,  he  was  guilty  of  larceny,  although 
he  may  not  have  known  or  suspected  it  to  be  the  property  of 
another.  In  other  words,  if,  by  the  exercise  of  due  circumspec- 
tion, he  might  have  ascertained  that  some  of  the  hogs  in  his 
possession  belonged  to  some  one  else,  he  was  as  guilty  as  if  he 
had  known  that  they  were  the  property  of  some  one  else."  In 
such  cases  it  is  the,  duty  of  the  court,  if  application  therefor 
be  made,  to  grant  a  new  trial.*®* 

But  if  the  record  disclose  that  the  giving  of  an  erroneous 
instruction,  not  applicable  to  the  case,  could  not  have  affected 
the  result,  the  error  is  immaterial.*"*  And  in  Chisholm  v. 
Keynauer,***  which  was  an  action  of  slander  for  accusing  the 
plaintiff  of  theft,  there  being  no  evidence  that  the  plaintiff  con- 
fessed to  the  theft,  to  the  defendant,  it  was  held  that  an  in- 
struction to  the  jury,  that  if  they  believed  from  the  evidence 
that  the  plaintiff  stated  to  the  defendant  that  he  had  stolen 
the  articles  mentioned  in  plaintiff's  complaint  and  that  defend- 

180  95  OaL  227,  230,  30  Pac.  378.  See,  also,  Comptoir  D'Eaeompte 
y.  Dresbach,  78  CaL  15,  26,  20  Pac.  28. 

131  Slaughter  v.  Fowler,  44  Cal.  195. 

182  Satterlee  v.  Bless,  36  GaL  489.  See,  also,  Crouen  ▼.  Orandy 
(Or.),  70  Pac.  906,  holding  that  an  instruction  on  subject  of  aominal 
damages  held  harmless  where  jury  found  actual  damages. 

188  110  Cal.  102,  42  Pac.  424. 
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ant  without  malice  made  the  statements  charged  in  pursuance 
of  such  belief  9  if  he  did  make  ihem^  the  plaintiff  cannot  be  heard 
to  complain^  is  improper  as  being  inapplicable  to  the  evidence^ 
and,  if  given,  must  be  deemed  prejudicial  to  the  plaintiff  where 
the  verdict  of  the  jury  and  the  judgment  of  the  court  were  in 
favor  of  the  defendant;  and  a  new  trial  may  properly  be  granted 
for  error  in  the  giving  of  such  instruction. 

The  view  taken  in  these  cases,  as  to  the  effect  of  an  inappli- 
cable instruction  may  now  be  considered  the  established  law  in 
Califomia. 

§  822.    The  court  muit  not  give  exroneoua  instmctloni. 

If  the  court  assume  the  instruction  of  the  jury,  it  must  de- 
clare the  law  correctly.  This  is  the  most  general  of  all  rules, 
and  includes  all  those  dedudble  from  the  constitutional  pro- 
vision; and  yet  has  sanction  outside  the  constitution,  and  would 
be  an  important  rule  if  there  had  been  neither  a  constitutional 
or  statutory  provision  on  the  subject.*** 

But  the  giving  of  an  instruction  which  incorrectly  declares  the 
law  does  not  necessarily  require  a  reversal  or  new  trial.  Where 
some  portions  of  the  instructions  taken  by  themselves  are  ob- 
jectionable, and  yet  these  are  subsequently  qualified  so  that  al- 
together they  embrace  a  correct  exposition  of  the  law  upon  the 
points  presented,  there  is  no  prejudicial  error.***  Nor  is  it 
leversible  error  to  omit  some  of  the  proper  couditions  and  lim- 
itations in  some  of  the  instructions,  if  these  be  contained  in 
others,  so  that  the  instructions  taken  together  properly  present 
the  law  to  the  jury.*** 

184  Inaccuracy  distinguishable  from  error:  Hill  y.  Flnigan,  77  CaL 
267,  11  Am.  St.  Bep.  279  and  note,  19  Pac.  494. 

136  People  V.  Dennis,  39  Cal.  625.  See,  also,  Grijalva  v.  Southern. 
Pac.  Co.,  137  CaL  560,  70  Pac.  622.  An  erroneous  instruction  held 
cared  by  another  and  correct  and  favorable  instruction:  People  v. 
Bushing,  130  Cal.  449,  80  Am.  St.  Bep.  141,  62  Pac.  742;  People  ▼. 
Warren,  130  Cal.  683,  63  Pac.  86. 

13S  People  V.  Armstrong,  114  Cal.  570,  46  Pac.  611;  People  v. 
Brittan,  118  CaL  409,  50  Pac.  664;  Turner  v.  Hearst,  137  CaL  232, 
70  Pac.  18;  Lathrop  v.  Flood,  135  CaL  458,  67  683;  Mitchell  y.  La 
FoUett,  38  Or.  178,  63  Pac.  54;  Elrod  v.  Ashton,  14  S.  Dak.  350, 
85  N.  W.  599;  Bockoven  v.  Board  Supervisors,  13  a  Dak.  317,  83  N. 

New  Trial,  VoL  1-37 
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It  is  not  every  instance,  however,  that  error  in  instruction  can 
be  cured  by  matter  in  other  instructions  given  at  the  same  time. 
Where,  for  instance,  in  a  criminal  case,  the  evidence  is  such  as 
specially  calls  for  correct  instructions  upon  the  subject  of  con- 
trolling cause,  of  the  crime  alleged,  the  error  in  giving  in*- 
correct  instructions  is  so  prejudicial  as  not  to  be  cured  or  neu- 
tralized by  other  instructions  which  are  correct  as  to  the  ele- 
ments of  such  crime.  ^''^  Nevertheless,  as  a  general  rule,  on  in- 
struction assuming  to  state  a  legal  proposition  must  state  its 
every  element,  having  in  view  the  nature  of  the  case  before  the 
court  And  it  was  held  not  error  to  refuse  an  instruction 
asked  by  a  defendant  '^that  any  fact  in  favor  of  a  defend- 
ant is  sufficiently  established  when  proven  by  a  preponder- 
ance of  evidence,  and  even  though  as  to  such  fact  the  jury 
have  some  doubt,  if  it  has  been  proven  by  a  preponderance  of 
evidence  they  must  acquit,^^  because  it  does  not  properly  state 
the  rule  as  to  reasonable  doubt  upon  the  whole  case.^^^  Kor 
does  the  doctrine  that  an  erroneous  instruction  is  cured  by  one 
which  is  correct^  ^PPV  where  an  instruction  plainly  states  an 
incorrect  principle  of  law.*^* 

Whether  it  be  error  for  the  court  to  read  statutes  and  opin- 
ions of  courts  to  the  jury  depends  upon  whether  or  not^  tiie 
matter  so  read  be  applicable  to  the  facts  of  the  case.  Certainly 
there  can  be  no  better  objection  to  a  correct  charge  when  read 
from  a  printed  page,  than  when  read  from  manuscript^  or  deliv- 
ered orally.  The  practice  of  reading  decisions  in  other  cases 
has  been  criticised,  however,  by  the  supreme  court  of  Cal- 
ifornia,*^ because  perhaps  of  the  difficulty  of  selecting  lan- 
guage exactly  adaptable  to  the  particular  case.  But  the  same 
court  has  expressly  decided  that  it  is  not  error  for  the  trial  court, 

W.  335;  Nelson  v.  Spears,  16  Mont.  351,  40  Pae.  786;  Wilson  v. 
West  &  Slade  MiU  Co.,  28  Wash.  312,  68  Pac.  716. 

187  People  v.  Williams,  127  Cal.  212,  59  Pae.  581. 

188  People  v.  Carroll,  92  CaL  568,  28  Pac  600. 

189  People  V.  Westlake,  124  Cal.  462,  57  Pac.  465;  Green  v.  Sonth- 
em  Pac.  Co.,  122  Cal.  563,  55  Pac.  577. 

140  See  People  v.  McNabb,  19  CaL  919,  21  Pac  843;  Couaiiis  v. 
Partridge,  79  Cal.  224,  21  Pac  745. 
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in  charging  the  jury,  to  quote  from  the  decisions  of  courts  in 
other  cases,  if  the  quotations  correctly  state  the  law.*** 

The  instruction  read  in  the  case  of  Etchepare  v.  Aguirre,*** 
from  a  prior  decision  of  the  supreme  court  was  criticised  because 
of  an  omission  of  the  context,  but  the  case  was  not  reversed,  the 
court  considering  that,  although  it  was  not  so  clearly  correct 
as' could  be  desired,  yet  taken  with  the  other  instructions  it  was 
substantially  so. 

No  good  objection  can  be  urged  against  the  reading  by  courts, 
in  charging  juries,  of  applicable  sections,  or  parts  of  sections 
from  the  codes  and  statutes  of  the  state;  and  the  practice  of 
doing  so  has  been  permitted  by  the  supreme  court  of  California 
to  pass  without  criticism.*** 

An  instruction  whereby  an  attempt  is  made  to  state  the  law 
on  a  hypothesis  favorable  to  a  party,  but  which  states  it  less 
favorably  than  he  is  entitled  to  have  it  stated  is  erroneous,  and 
is  as  objectionable  as  one  which  states  it  positively  and  errone- 
ously, and  against  him ;  because  in  addition  to  being  erroneous, 
it  is  misleading.  The  case  of  People  v.  Paulsell  ***  is  a  good  il- 
lustration of  such  an  error.  In  its  charge,  to  the  jury  upon  the 
subject  of  circumstantial  evidence  the  court  instructed  the  jury 
that,  "The  doctrine  of  circumstantial  evidence,  in  brief,  is  this, 
that  all  the  circumstances  must  tend  to  establish  the  guilt  of  the 
defendant,  and  be  inconsistent  with  any  other  rational  hypoth- 
esis." The  supreme  court  held  this  to  be  erroneous  and  mis- 
leading, and  said :  "All  the  circumstances  taken  together  should 
establish  the  guilt  of  the  defendant.  They  should  do  something 
more  than  tend  to  establish  such  guilt."  And  in  People  v. 
Streuber,***^  an  instruction  that  "it  is  not  incumbent  upon  the 
defendant  to  prove  his  innocence,  nor  is  it  incumbent  on  him  to 
explain  suspicious  circumstances,  unless  they  shall  tend  in  some 
degree  to  explain  his  gmlt"  was  held  erroneous  as  a  legal  prop- 
osition, the  supreme  court  saying:  *'This  instruction  does  not 

141  Estate  of  Spencer,  96  CaL  448,  31  Pae.  453;  Cousins  v.  Part- 
ridge, 79  Cal.  224,  21  Pac.  743. 

142  91  Cal.  288,  25  Am.  St.  Bep.  180,  27  Pac.  668. 

143  See  People  v.  Henderson,  128  CaL  465;  People  v.  Burns,  63  CaL 
614. 

144  115  Cal.  6,  13,  46  Pac.  734. 
146  121  Cal.  431,  432,  53  Pac.  918. 
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contain  a  satisfactory  statement  of  the  law.  We  beKeve  it  may 
be  said  that  in  no  case^  except  in  those  cases  where  the  burden 
of  proof  shifts  to  the  defendant^  is  it  necessary  or  even  incum- 
bent on  him  to  explain  anything.  He  has  the  right  to  stand 
mute  and  demand  that  the  people  make  the  case  against  him 
beyond  a  reasonable  doubt.  However  strongly  incriminating 
circumstances  of  his  guilt  may  come  from  the  mouths  of  wit- 
nesses when  testifying  on  the  witness  stand,  it  is  a  mere  matter 
of  choice  upon  his  part,  either  to  attempt  an  explanation  of 
those  circumstances  or  remain  silent,  ^o  presumption  against 
him  is  raised  by  the  law,  if  he  does  not  make  the  attempt  to 
explain,  and  remains  silent.^' 

§  323.    Same  test  applied  to  modiied  as  to  other  inatractiona. 

The  subject  of  the  modification  of  instructions  requires  very 
little  separate  consideration.  Formerly  it  was  held  in  Cali- 
fornia that  trial  courts  were  limited  in  their  right  to  modify 
or  change  instructions  requested  by  the  parties,  to  the  cor- 
rection of  clerical  errors  and  pruning  the  phraseology;  that  it 
was  error  if  the  sense  were  altered  and  the  instruction  then 
given,  regardless  of  the  question  of  the  correctness  of  the  in- 
struction as  given.***  Naturally,  so  unsound  a  view  was 
repudiated  as  soon  as  soimd  reasoning  was  applied  to  the  sub- 
ject matter.  The  contrary  and  more  advanced  view  was  first 
directly  declared  in  Boyce  v.  California  Stage  Co.,**''  where 
Sanderson,  J.,  citing  and  dissenting  from  previous  decisionsi, 
said :  "It  is  the  duty  and  province  of  the  judge  to  expound  the 
law,  and  it  is  his  right  and  privilege,  in  doing  so,  to  select  and 
make  use  of  such  language  and  illustration  as,  in  his  judgment, 
is  best  calculated  to  explain  the  same,  and  render  it  clear  to  the 
comprehension  of  the  jury.  Upon  him  the  law  imposes  the 
duty,  and  he  may  determine  the  manner  of  its  performance. 
Counsel  may  propose  such  instructions  as  their  wisdom  may 
suggest,  and  submit  them  to  the  judge;  but  beyond  this,  they 
have  no  legal  right  to  dictate  to  the  judge  either  the  form  or 
substance.     If,  in  the  opinion  of  the  judge,  such  instructions 

146  BusseU  v.  Amador,  3  CaL  400;  Conrad  v.  Lindley,  2  CaL  173; 
Jameson  v.  Quivey,  5  Cal.  490, 

147  25  Cal.  460,  47L 
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are  defective  in  form  or  expression^  or  erroneous  in  law,  he  may, 
at  his  election,  modify  them  in  either  particular,  and  give 
them  to  the  jury  in  their  modified  form,  or  he  may  refuse  to 
give  them  altogether.  If  error  be  assigned  upon  such  instruc- 
tion, the  test  question  is  not.  Did  the  judge  modify  the  in- 
struction? On  the  contrary,  the  test  is  the  same  as  in  other 
cases,  and  is  to  be  applied  to  the  instruction  in  its  modified 
form;  and  if  it  appear  that  the  instruction  as  modified  cor- 
rectly states  the  law,  no  error  has  intervened.  This  court 
passes  upon  instructions,  so  far  as  they  are  given,  in  the  form 
in  which  they  were  received  by  the  jury;  and  the  fact  that  they 
were  prepared  by  counsel,  and,  before  given,  modified  by  the 
court,  cannot  be  regarded  as  error  per  se,  or  as  having  any  bear- 
ing whatever  upon  the  question  of  error.**  This  exposition  has 
been  ever  since  recognized  as  the  law  governing  modifications 
of  instructions;  and  while  the  court  is  not  bound  to  modify  and 
correct  an  erroneous  instruction  and  may  without  error  re- 
ject it,  yet  where  the  question  arises  on  appeal  or  on  motion  for 
new  trial  whether  error  intervened  at  the  trial,  with  reference 
to  a  modified  instruction,  the  starting  point  is  at  the  giving 
and  not  at  the  modifying  of  the  instruction,  and  **if  it  ap- 
pear that  the  instruction  as  modified  correctly  states  the  law,  no 
error  has  intervened.*'  The  doctrine  of  the  above  case  has 
been  expressly  approved  in  subsequent  cases.**® 

§  SZi.    The  court  must  not  give  contradictory  or  inconsistent 
instraotions. 

This  rule  has  in  view  the  prevention  of  the  jury  being  con- 
fused or  misled.  And  where  contradictory  or  inconsistent  in- 
structions are  found,  at  least  one  of  them  must  necessarily  be 
erroneous,  as  well  as  confusing.  If  the  instructions  on  a  ma- 
terial point  are  contradictory,  it  is  impossible  for  the  jury  to 
decide  which  should  prevail,  and  it  is  equally  impossible,  after 
the  verdict,  to  know  that  the  jury  was  not  influenced  by  that 
instruction  which  was  erroneous,  because  the  one  or  the  other 
must  necessarily  be  erroneous,  where  the  two  are  repugnant. 
That  such  conflict  is  suflScient  ground  for  reversal,  has  been 

148  Bee  People  ▼.  Dodge,  30  Cal.  450;  People  t.  Williams,  32  CaL 
288;  People  v.  Hall,  94  Cal.  695,  600,  30  Pae.  7. 
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frequently  held.*'*^  In  Dunlap  v.  New  Zealand  etc.  Co.,*^ 
the  action  was  for  a  malicious  prosecution.  One  instruction 
was  to  the  effect  that,  in  order  to  render  the  advice  of  counsel 
a  defense  to  such  action,  the  person  relying  upon  the  advice 
must  show  that  after  a  full  and  careful  statement  of  all  such 
facts  as  were  with  due  diligence  obtainable,  he  was  advised  by 
counsel  that  a  criminal  offense  had  been  committed.  This  in- 
struction was  erroneous  because  it  was  only  the  duty  of  the 
defendant  to  have  stated  the  facts  as  he  understood  them  with- 
out reference  to  diligence.  There  was  another  instruction  bear- 
ing upon  the  advice  of  counsel  as  a  defense  which  stated  the 
law  correctly.  Nevertheless,  because  of  the  conflict  the  su- 
preme court  reversed  the  judgment,  saying:  "In  this  latter  in- 
struction the  jury  are  told  that  it  was  a  suiSicient  defense,  if 
Borchers  fully  and  fairly  stated  to  the  deputy  district  attorney 
the  facts  of  the  case  as  he  understood  them,  while  in  the  other 
instructions  they  were  told  that,  in  addition  to  such  statements, 
it  must  be  shown  that  he  stated  all  the  facts  which  could  have 
been  ascertained  by  due  diligence.  The  jury  must  have  been  mis- 

149  Brown  v.  McAllister,  39  CaL  573,  cited  and  approved  in  Haight 
V.  Vallet,  89  Cal.  245,  249,  23  Am.  St.  Bep.  465,  26  Pac.  897;  People 
V.  Wrenden,  59  Cal.  392;  McCreery  v.  EVerding,  44  Cal.  246;  People 
V.  Valencia,  43  Cal.  552;  Chideater  v.  Con.  P.  D.  Co.,  53  CaL  68;  Bank 
of  Stockton  v.  Bliven,  53  Cal.  708;  People  v.  "Wong,  54  CaL  134; 
Aguirre  v.  Alexander,  58  Cal.  26;  People  v.  Pearne,  118  CaL  154, 
60  Pac.  376;  Giffen  v.  Lewiston  (City  of)  (Idaho),  55  Pac  545; 
KenDon  v.  Gilmer,  5  Mont.  257;  51  Am.  Bep.  45,  5  Pac.  847;  Kelly  ▼. 
Cable  Co.,  7  Mont.  440,  14  Pac.  633,  13  Mont.  412,  34  Pac.  611;  Bobin* 
son  y.  Mills,  25  Mont.  391,65  Pac.  114;  Morrison  v.  McAtee,  23  Or. 
£130,  32  Pac.  400;  Konold  v.  Bio  Grande  etc.  By.  Co.,  21  Uteh,  379, 
60  Pac.  1021.  For  case  of  conflicting  instructions  which  left  the 
subject  of  insanity  confused  and  confusing,  see  People  y.  Fellows, 
122  Cal.  233,  54  Pac.  830.  For  case  of  contradictory  instruction  on 
subject  of  negligence,  see  Lemasters  y.  Southern  Pac  Co.,  131  CaL 
105y  63  Pac.  128.  It  is  not  only  the  confusion  in  the  minds  of  the 
jury  which  may  result  from  inconsistent  instructions  which  warrants 
s  reversal,  but  the  fact  that  it  is  impossible  to  determine  which  was 
adopted  by  them  in  reaching  a  yerdict:  Sappenfield  y.  Main  St. 
A.  P.  B.  B.  Co.,  91  Cal.  48,  27  Pac.  590.  The  rule  applies  where 
conflicting  rules  are  announced  for  fixing  the  amount  of  damages^ 
and  the  judgment  will  be  reyersed  in  such  case:  Harrison  y.  Spring 
Valley  etc.  Co.,  65  Cal.  376,  4  Pac  38L 

160  109  Cal.  365,  42  Pac.  29. 
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kd  by  these  diflfering  instructions  and  nncertain  impres- 
sions which  follow/'  In  another  case/**  where  the  court 
first  took  the  question  of  undue  influence  in  the  execution 
of  a  will,  from  the  jury  by  instructing  them  that  they 
should  find  that  the  will  was  not  obtained  by  undue  in- 
fluence, and  then  instructed  them  that  the  question  of  ^'un- 
due influence,  menace,  duress,  and  fraud''  in  its  execution 
was  one  submitted  to  them  for  their  verdict,  it  was  held  that 
the  fact  that  the  two  instructions  taken  together  fairly  sub- 
mitted the  case  to  the  jury  was  no  answer  to  the  objection  that 
the  instructions  were  contradictory,  because  the  contradiction 
had  a  tendency  to  confuse  them  in  their  deliberations. 

But  unless  it  be  seen  that  the  contradiction  or  inconsistency 
was  such  that  confusion  of  the  minds  of  the  jury  was  a  probable 
result,  the  foregoing  rule  does  not  hold  good,  because  in  con- 
sidering this,  as  in  considering  other  objections,  the  instruc- 
tions must  be  considered  in  their  entirety.  The  sentences  or 
separate  parts  of  a  charge  should  be  read  in  connection  with 
the  context,  and  the  instructions  as  a  whole,  and,  if  when  so 
read,  it  appears  that  the  jury  was  correctly  instructed,  the  judg- 
ment will  not  be  reversed,  because  there  is  an  apparent  conflict 
between  certain  isolated  sentences.*^  And  there  is  an  im- 
portant distinction  between  a  mere  literal  inconsistency  which 
a  reasonable  construction  of  the  whole  charge  explains  and  a 
palpable  contradiction  which  remains  after  all  efforts  to  explain 
by  construction  have  failed.  In  Harrison  v.  Spring  Valley 
etc.  Co.,**"^  the  court  said:  "The  portion  of  the  instruction  ex- 
cepted to  was  stated  by  the  court  to  be  an  equivalent  of  the 
first  sentence.    But  an  instruction  that  the  verdict  should  bo 

161  Estate  of  Cunningham,  52  GaL  465. 

152  People  V.  Tnrcott,  65  Cal.  126,  3  Pac.  461.  See,  also,  With- 
erby  v.  Thomas,  55  Cal.  9.  Where  conflicting  instructions  are  upon 
an  immaterial  point,  and  it  is  not  reasonably  apparent  that  the  jury 
have  been  misled,  a  new  trial  will  not  be  granted:  Bobinson  y.  Mills, 
25  Mont.  391,  65  Pac.  114. 

108  65  CaL  376,  4  Pac.  381.  See  People  v.  Leonard,  106  Cal.  302, 
39  Pac.  617,  where  it  was  held  that  certain  instructions  one  with 
reference  to  what  facts  would  constitute  corporate  existence,  and  an- 
other as  to  sufficiency  of  proof  of  a  corporation  de  facto  were  not 
contradictory. 
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for  the  value  of  the  crop  at  the  time  it  was  injured,  with  in- 
terest^ is  not  substantially  the  same  thing  as  an  instruction  that 
the  verdict  should  be  for  the  difference  between  the  values  im- 
mediately before  and  after  the  injury,  with  interest  on  that 
difference.  The  distinction  between  the  first  and  last  sentence 
of  the  instruction  is  radical — they  are  contradictory.  It  is 
urged  the  charge  is  to  be  read  as  a  whole,  and  it  is  not  neces- 
sary that  a  distinct  instruction,  much  less  a  separate  sentence, 
shall  include  all  the  qualifications  or  limitations  upon  the  gen- 
eral rule  laid  down  in  it  which  the  law  requires,  provided  it  ap- 
pears the  jury  were  given  such  qualifications  or  limitations  else- 
where. But  the  cases  cited  in  support  of  this  proposition  do 
not  apply  to  the  present  case.  Here  two  separate  and  irrecon- 
cilable rules  for  the  conduct  of  the  jury  in  fixing  an  amount 
of  damages  were  given  by  the  court.  The  contradictory  rules 
were  not  harmonized  by  the  declaration  of  the  court  that  the 
one  meant  the  same  thing  as  the  other/' 

§  32S.    Constraotion  of  instmctions. 

As  the  rules  of  construction  are,  to  a  limited  extent,  and  more 
appropriately,  discussed  elsewhere,  the  subject  is  here  de- 
ferred.^'^  The  same  task  of  construction  is  imposed  on  the 
court  upon  review  whether  on  appeal  or  motion  for  new  trial. 
The  most  important  rule  is  that  a  reasonable  construction  of  in- 
structions should  be  adopted.^^^  And  when  all  the  issues  are 
fully  stated  in  some  part  of  the  charge,  it  is  immaterial  that 
they  are  not  fully  presented  in  the  opening  portion  thereof.^*^ 

164  See  post,  S  325. 

165  Bingham  v.  Lipman,  40  Or.  363,  67  Pae.  98.  See,  also.  Wad- 
hams  V.  Inman,  38  Or.  143,  63  Pac  11;  McOormick  v.  Queen  of  Sheba 
G.  M.  &  M.  Co.,  23  Utah,  71,  63  Pac.  820;  Panger  v.  Old  Nat.  Bank, 
20  Wash.  618,  56  Pac.  391.  Erroneous  assumption  held  not  cured  by 
correct  general  charge:  Marti  v.  American  S.  &  B.  Co.,  23  Utah,  52, 
63  Pac.  184. 

166  Hedlun  v.  Holy  Terror  Min.  Co.  (S.  Dak.),  92  N.  W.  31;  Gus- 
tafson  T.  Seattle  Traction  Co.,  28  Wash.  227,  68  Pac  721.  Though 
an  instruction  that  plaintiff's  claim  was  subject  to  all  offsets  and  de- 
fenses existing  against  his  assignor,  is  objectionable,  in  not  specify- 
ing that  they  must  have  existed  before  notice  of  the  assignment,  yet 
the  charge  as  a  whole  not  being  misleading,  it  was  held  that  the 
amission  was  not  ground  for  reversal:  Farmers'  &  T.  Nat.  Bank  ▼• 
Woodell,  38  Or.  294,  61  Pac.  837,  65  Pac  521. 
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§  326.    Exemptions  and  liannleM  invasions. 

The  present  effort  has  been  thus  far  directed  to  a  discussion 
of  the  limitations  upon  the  power  of  courts  in  charging  juries. 
Since  violations  of  such  limitations  are  the  only  occasions  for 
error,  a  consideration  of  the  proper  province  of  courts,  except 
as  has  been  incidentally  necessary  is  obviously  foreign  to  the 
present  purpose.  Some  explanation,  however,  is  proper  of  cer- 
tain powers  exercised  by  trial  courts,  some  of  which  are  ex- 
emptions from  the  constitutional  inhibition  and  others  remedi- 
less invasions  of  it.  These  will  be  discussed  in  the  next  three 
succeeding  sections. 

§  327.  The  court  may  state  the  evidence,  and  state  that  there 
is  evidence  tending  to  prove  certain  facts. 
Although  the  constitution  forbids  the  judge,  in  his  charge 
to  the  jury  expressing  an  opinion  upon  the  weight  of  the 
evidence,  yet  he  may  state  the  evidence  to  the  jury,  in  addi- 
tion to  declaring  the  law  applicable  to  the  facts  of  the 
case,  and  where  there  is  no  evidence  as  to  a  particular  fact 
or  issue,  he  may  so  state  to  the  jury.  In  People  v.  King,*"^'' 
the  court  said:  '^The  constitutional  provision  referred  to  was 
intended  to  change  the  rule  so  as  to  leave  the  weight  of  the 
evidence  entirely  to  the  jury;  but  judges  may  still,  as  formerly, 
state  what  facts  are  in  evidence  and  what  are  not;  or  in  other 
words,  they  may  state  the  evidence  pro  and  con,  in  view  of 
which  the  existence  of  certain  facts  is  affirmed  or  denied,  which 
includes  the  right  to  state  to  the  jury  that  there  is  no  evidence 
as  to  particular  facts  or  issues,  when  such  is  the  case.'*  The 
court  need  not  in  all  instances  recite  the  evidence  verbatim. 
Where  it  is  referred  to  preliminarily  as  the  basis  for  a  dis- 
tinct proposition  the  court  may  tell  the  jury  that  "evidence  has 
been  offered  tending  to  show'*  so  and  so,**®  or  state  to  the 
jury  what  the  evidence  tends  to  prove. ^'^^ 

157  27  Cal.  507,  515,  87  Am.  Dec  95;  Morris  v.  Lachman,  68  CaL 
109,  8  Pac.  799. 

168  People  V.  Neary,  104  Cal.  373,  37  Pac.  493;  Smithson  v.  South- 
em  Pac.  Co.,  37  Or,  74;  60  Pac.  907.  A  correct  Btatement  by  the 
eonrt  to  the  jury  of  tffe  theory  of  the  prosecution  and  of  the  defense 
of  the  defendant  is  not  objectionable  as  a  statement  of  facts:  People 
V.  Worden,  113  Cal.  569,  45  Pac.  844.  As  to  how  far  the  court  may 
instruct  with  reference  to  facts  claimed  to  constitute  an  agency, 
see  Belle  City  Mfg.  Co.  v.  Kemp,  27  Wash.  Ill,  67  Pac.  580. 

169  People  T.  Cummings,  113  Cal.  88,  45  Pac.  184. 
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But  the  court  may  not  in  the  exercise  of  the  function  of  stat- 
ing the  evidence,  authorized  by  the  constitution,  state  his  im- 
pression of  the  substance  and  effect  of  it.^®^  In  People  v. 
Choynski,*®*  the  court  explained  how  the  instruction  un- 
fairly and  erroneously  assuming  the  effect  of  evidence,  should 
have  been  framed.  The  trial  court  had  given  the  following  in« 
struction :  ^^But  if  this  man  is  shown  guilty  of  sending  this  let- 
ter with  the  motive  imputed,  he  is  guilty  of  this  offense,  and 
should  be  found  guilty,  no  matter  as  to  the  consequences,  what- 
ever they  may  be/*  In  reversing  the  judgment  and  ordering  a 
new  trial,  the  supreme  court  said:  ''This  instruction  is  clearly 
erroneous,  for,  as  we  have  seen,  the  letter  which  forms  the 
foundation  of  the  prosecution  does  not  upon  its  face  either 
convey  a  threat  or  imply  a  threat;  and  in  addition  to  the  ele- 
ments of  the  offense  included  in  this  charge  to  the  jury,  as 
sufficient  to  justify  a  conviction,  the  court  should  have  added, 
that  it  was  not  only  necessary  for  the  accused  to  have  sent  the 
letter,  and  have  had  the  intent  to  extort,  but  the  letter  must 
have  been  such  a  writing  as  was  adapted  to  imply  a  threat. 
That  was  a  question  of  fact  to  be  found  in  the  affirmative  by  the 
jury  before  a  verdict  of  guilty  could  be  rendered  under  the 
law/' 

iN'otwithstanding  this  concession  to  the  trial  court,  the  re- 
cital of  the  evidence  to  the  jury  is  a  hazardous  undertakings 
which  usually  results  in  a  reversal  or  a  new  trial.  That  the 
supreme  court  considers  it  a  reprehensible  practice,  unnecessary 
and  evil  in  its  results  is  seen  from  what  was  said  in  People 
V.  Matthai,*^  as  follows:  ''The  court  in  instructing  the  jury 
should  limit  itself  to  a  declaration  of  the  principles  of  law 
necessary  for  their  guidance  in  considering  the  evidence.  It 
is  as  dangerous  as  it  is  unnecessary  for  the  court  to  attempt 
to  state  the  evidence.  To  state  the  evidence  means  to  state  it 
with  fairness  and  exactness,  and  this  is  impracticable,  unless 
all  of  the  evidence  in  the  case  should  be  repeated.  The  at- 
tempt usually  results,  as  it  has  in  this  case,  in  an  instruction 
upon  the  facts,  or  upon  the  supposed  facts,  which  is  both  argu- 

ieo  People  v.  Gordon,  88  CaL  426,  26  Pae«  502. 

161  95  Cal.  640,  643,  30  Pae.  791. 

162  135  Cal.  442,  447,  67  Pac.  694. 
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iDentative  and  unjust — argumentative,  because  the  apparent 
opinion  of  the  court  as  to  the  defendant's  guilt  can  be  seen 
thinly  veiled;  unjust,  because  of  its  assumption  of  matters 
either  not  proved,  or  at  least  in  dispute — an  assumption  which 
eliminates  any  consideration  of  the  evidence  favorable  to  the 
defendant,  and  which,  coming  from  the  court,  bears  most 
heavily  against  him/'  The  charge  which  was  the  subject  of 
this  comment  could  scarcely  have  contained  more  vices. 

§  328.    The  court  may  state  that  a  fact  is  proven  or  admitted 
as  to  which  there  is  an  admission  or  evidence  without  con- 
flict, may  state  that  a  fact  is  not  proven,  in  the  absence 
of  evidence,  and  may  inform  the  jury  that  there  is  a  con- 
flict when  such  is  the  case. 
The  power  to  direct  a  verdict  where  there  is  no  conflict,^^ 
includes  the  power  to  state  to  the  jury  that  certain  facts  are 
proven  if  admitted   or   established  by  the  contradicted   evi- 
dence.***    Nor  will  an  instruction  which  assumes  a  fact  as 
proved  warrant  a  reversal,  if  the  fact  is  admitted.*®* 

But  the  practice  of  stating  facts  proven  by  uncontradicted 
evidence  is  one  not  favored  by  the  higher  court.  In  People  v. 
Phillips***  the  trial  court  had  detailed  to  the  jury  certain  facts 
of  the  case  as  having  been  proven,  and  of  this  the  supreme 
court  said :  ^^Of  course,  this  mode  of  charging  the  jury  should 
be  carefully  avoided,  but  it  has  been  held  here  that  an  instruc- 
tion assuming  a  fact  does  not  demand  a  reversal,  if  the  fact 

163  See  next  sectioiu 

164  Bee  as  to  facts  admitted  by  pleadings,  Tevis  v.  Hicks,  41  Cal. 
127;  as  to  stating  to  jury  what  facts  established  hj  nncontradictetl 
evidence:  Liverpool  etc  Ins.  Co.  v.  Southern  Psc.  Co.*,  125  Cal.  434, 
441,  58  Pac  55;  People  v.  Phillips,  70  Cal.  68,  11  Pac.  493.  An  in- 
struction assuming  a  fact  cannot  be  prejudicial  where  the  witnesses 
were  unanimous  in  support  of  the  same  point:  Be  Baker  v.  Southern 
CaL  By.  Co.,  106  Cal.  257,  286,  46  Am.  St.  Bep.  237,  39  Pac.  610. 

165  People  V.  PhiUips,  70  Cal.  61,  11  Pac.  493;  People  v.  Messer- 
smith,  61  Cal.  246;  Watson  v.  Damon,  54  Cal.  278.  It  is  not  error 
for  the  court,  in  its  instructions  to  the  jurj,  to  speak  of  a  witness  as 
leading  a  dissolute  life,  where  the  evidence  establishes,  without  con- 
flict, that  he  does,  and  the  fact  is  admitted  by  counsel  in  argument: 
People  V.  Boss,  115  Cal.  233,  46  Pac.  1059. 

166  70  CaL  68, 11  Pac.  493. 
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is  admitted,  or  there  is  no  shadow  of  conflict  of  evidence  with 
respect  to  it"  And  in  People  v.  Worthington/^''  while  hold- 
ing the  statement  in  an  instruction  that  a  certain  defense,  in 
support  of  which  there  was  no  evidence,  was  not  in  the  case, 
was  not  reversible  error,  or  necessarily  ground  for  a  new  trial, 
the  court  remarked,  concerning  such  instruction:  "It  is  un- 
fortunate that  the  statements  of  the  judge  found  in  this  in- 
struction as  to  the  facts  of  the  case  should  have  gone  to  the 
jury/'  Strictly  speaking,  such  instances  are  invasions  of  the 
constitutional  inhibition  and  therefore  constitute  error;  but  the 
error  is  disregarded  as  being  immaterial,  or  without  prejudice. 
So  that  practically  the  operation  of  the  provision  in  the  constitu- 
tion is  limited  to  matters  of  fact  which  are  contested,  or  in  some 
degree  sought  to  be  controverted  by  evidence.*^® 

The  court  may,  also,  in  a  proper  case,  state  to  the  jury  that 
there  is  no  evidence  in  support  of  a  given  fact  in  controversy. 
Accordingly,  it  was  held,  in  an  action  of  trespass  that  the 
court  could,  without  error,  instruct  the  jury  that  no  malice  was 
proven,  basing  the  same  on  the  court's  own  opinion  of  the  in- 
suJBBciency  of  the  evidence.*^*  Nor  is  it  error,  when  such  is 
the  fact,  for  the  court  to  state  to  the  jury  that  a  conflict  of  evi- 
dence exists.*'® 

§  329.    The  court  may  direct  a  yerdict  in  certaiii  oases. 

It  is  well  established,  in  civil  cases,  that  where  there 
is  no  conflict  in  the  evidence  the  constitutional  inhibition 
does  not  apply,  and  the  court  may  direct  that  a  verdict 
be  returned  for  the  party  entitled  to  it,  as  a  matter  of  law.*"^ 
And  it  is  held  that  a  party  is  entitled  to  have  the  jury  in- 

167  115  Cal.  242,  46  Pac.  1061. 

168  People  V.  Welch,  49  Cal.  181. 

169  Selden  y.  Cashman,  20  Cal.  66,  81  Am.  Bee  93;  People  v.  Stein- 
berg.  111  Cal.  3,  43  Pac.  198;  People  v.  Dick,  34  CaL  663;  People  T, 
King,  27  Cal.  507,  515,  87  Am.  Dec  95. 

170  People  v.  XJn  Dong  106  Cal.  83,  39  Pac.  12. 

171  O'Connor  v.  Witherby,  111  Cal.  523,  44  Pac.  227;  Laeey  ▼. 
Potter,  103  Cal.  597,  37  Pac.  635;  Watkins  v.  Damon,  54  Cal.  279; 
Tompkins  v.  Mahoney,  32  Cal.  231;  Bobinson  v.  W.  P.  B.  B,  Co.,  48 
Cal.  424;  Bradley  v.  Lee,  38  Cal.  366;  Miller  v.  Stewart,  24  CaL  505; 
Pico  V.  Stevens,  18  Cal.  378,  79  Am.  Dec.  184;  Page  v.  Tucker,  54 
Cal.  121;  Martin  v.  Ward,  69  Cal.  129,  132,  10  Pac.  276;  Chenery  T. 
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fitructed  upon  the  law  of  the  case  made  by  his  testimony,  if  it 
is  not  contradicted.*''*  But  in  O'Connor  v.  Witherby*''*  the 
supreme  court,  while  adhering  to  the  rule  that  the  court  may 
in  a  proper  case  direct  a  verdict,  remarked  that  such  practice 
was  hazardous  and  could  only  be  sanctioned  in  the  clearest  cases. 
If  the  circumstances  of  the  case  indicate  that  upon  another  trial 
the  evidence  may  be  materially  different  the  facts  should  be  sub- 
mitted to  the  jury  in  order  that  a  new  trial  may  be  had.*''* 
And  when  the  complaint  is  sufficient  and  the  answers  sets  up 
a  defense,  by  way  of  confession  and  avoidance,  and  there  is 
evidence  tending  to  support  it,  an  instruction  which  directs 
the  jury  to  find  for  the  plaintiff  without  considering  such  de- 
fense is  erroneous.*'''^  And  although,  where  the  evidence  is  all 
one  way,  and  tmcontradicted,  the  court  may  state  to  the  jury 
that  a  defendant  in  a  criminal  case  has  shown  no  justification 
for  the  commission  of  the  crime  charged  against  him,  yet 
such  an  instruction  is  not  looked  upon  with  favor ;  and  the  su- 
preme court  has  in  several  cases  criticised  the  practice  of  so 
instructing  juries.  The  court  in  a  late  case  remarked  of  an 
instruction  that  ''there  has  been  no  evidence  introduced  in  this 
case  which  tends,  in  the  slightest  degree,  to  show  any  justifica- 
tion of  the  crime  alleged  in  the  information,'*  that  it  bordered 
dangerously  upon  matter  of  fact,  and  should  not  be  given.*^** 
In  either  case,  however,  the  decision  of  the  trial  court  will 
be  sustained,  unless  it  clearly  appears  that  its  conclusion  is 
wrong  upon  the  facts.*''"'' 

Palmer,  6  Gal.  122,  65  Am.  Dee.  493;  Watson  v.  Damon,  54  Gal.  278. 
That  direeting  verdiet  of  acquittal  on  evidence  is  erroneous,  but  not 
reversible  error:  People  v.  Boberts,  114  Cal.  67,  45  Pac.  1016;  Peo- 
ple Y.  Lewis,  124  Cal.  551,  57  Pac.  470.  As  to  directing  verdict  in 
favor  of  people  in  criminal  case,  where  plea  of  autre  fois  acquit 
vas  interposed:  See  People  v.  Ammerman,  118  OaL  23,  50  Pac.  15. 

172  Sperry  v.  Spaulding,  45  Cal.  544. 

ITS  111  Cal.  523,  44  Pac.  227. 

174  Lacey  v.  Porter,  103  CaL  597,  37  Pac.  635. 

176  Heilbron  v.  Heinlin,  72  CaL  376,  14  Pac  24.    See,  also,  Mat- 
tingly  V.  Boach,  84  Cal.  207,  23  Pac.  1117. 

17«  People  V.  Shoedde  126  CaL  373,  58  Pac.  859;  People  v.  Plyler, 
126  CaL  379,  58  Pac.  904. 

177  Lacey  v.  Porter,  103  Cal.  597,  37  Pac.  635;  O'Connor  v.  Weth- 
eri>7,  111  CaL  523,  44  Pac.  227. 
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The  nonenforcement  of  the  constitutional  inhibition  in  snch 
cases  is  not  because  of  its  inapplicability^  but  because  the  in- 
fringement of  it  is  immateriaL*^® 

§  330.    Vo  review  without  exception  taken. 

A  party  has  no  opportunity  to  object  to  an  instruction 
given  to  the  jury  until  it  is  given,  or  to  the  denial  of  a 
request  for  an  instruction  lintil  the  refusal  of  the  court 
to  give  it.  All  that  he  can  do,  and  all  that  the  law  re- 
quires of  him  is  to  except.  He  is  not  expected  to  know 
what  instructions  the  court  will  give  until  they  are  given, 
and  therefore  is  not  bound  to  previously  except.  But  he  must 
except  before  the  jury  retires,  so  as  to  call  the  attention  of  the 
court  to  the  portions  of  the  charge,  or  to  the  particular  instruc- 
tions excepted  to  and  thus  enable  the  court  if  it  sees  fit  to 
withdraw  the  same  or  instruct  the  jury  not  to  be  governed  by 
it,  such  being,  theoretically  at  least,  the  main  object  and  pur- 
pose of  an  exception. 

What  follows  on  this  subject  relates  exclusively  to  civil  cases. 
None  of  the  law  in  Cahfomia  as  to  taking  exceptions  applies 
to  criminal  cases^  and  the  same  is  true  in  a  majority  of  the 
states. 

No  exceptions  in  a  criminal  case  need  be  incorporated  in  a 
bill  of  exceptions.  The  law  preserves  exceptions  to  instruc- 
tions as  fully  as  though  stated  in  terms  in  the  record,  and  the 
defendant  has  the  same  advantage  of  every  objection  to  an  er- 
roneous instruction,  when  properly  authenticated  in  the  judg- 
ment-roll, as  when  set  out  in  a  bill  of  exceptions,  and  formal  ob- 
jection made.^''^ 

It  is  well  settled  that  errors  in  giving  or  refusing  instruc- 
tions are  ^'errors  in  law  occurring  at  the  trial,^^  which  must 
be  excepted  to  or  they  cannot  be  reviewed,  and  ''the  exception 
must  be  taken  at  the  time  the  decision  is  made.*'*®® 

178  Jj&vitzky  V.  Canning,  33  Cal.  299. 

170  People  V.  Gibson,  106  Cal.  458,  39  Pac  864.  Subject  very  fully 
explained  in  People  v.  Thompson,  115  CaL  160,  46  Pac.  912. 

180  Cal.  Code  Civ.  Proc,  §  646;  Laver  y.  Hotaling,  115  Cal.  613, 
47  Pac.  593.  See  Crossen  v.  Grandy  (Or.),  70  Pac.  906.  As  to  proper 
form  of  exception  to  instruction  see  Palmquist  v.  Mine  &  Smelter 
S.  Co.  (Utah),  70  Pac.  994. 
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The  requirement  as  to  a  timely  exception  rests  apon  the 
same  reason  as  the  requirement  that  there  shall  be  an  excep- 
tion at  all,  and  a  party  cannot  avail  himself  of  an  error  in  giv- 
ing  an  instruction  to  which  he  has  not  excepted  in  due  time. 
After  retirement  of  the  jury  it  is  too  late  to  except.^*  The 
codes  and  statutes  seldom,  if  ever,  fix  the  exact  stage  at  which 
instructions  shall  be  excepted  to,  but  the  necessities  of  the  case, 
in  view  of  what  was  stated  above,  require  that  they  be  taken 
between  the  delivery  of  the  charge  or  reading  of  the  instruc- 
tions and  the  retirement  of  the  jury. 

The  record  must  clearly  show  that  exceptions  were  taken,  and 
to  what  instructions,  or  portions  of  the  charge,  and  if  it  does 
80  show  that  is  all  that  is  required. 

It  is  as  essential  that  exceptions  be  preserved  where  errors 
in  giving  or  refusing  instructions  are  to  be  urged  on  motion  for 
new  trial  as  when  on  appeal.  A  party  cannot  take  his  chances 
for  a  verdict  on  instructions,  given  or  refused  without  excep- 
tion taken,  and  then,  after  verdict,  except  to  the  action  of  the 
court  upon  motion  for  a  new  triaL  The  rule,  as  well  as  the 
reasoning,  is  the  same  as  where  error  in  the  admission  of  evi- 
dence is  assigned. 

In  Letter  v.  Pultney^®*  there  is  a  distinction  in  the  matter 
of  excepting  between  an  oral  charge  of  the  court  and  a  charge 
consisting  of  formal  written  instructions.  While  it  has  been 
held  that  it  is  sufficient  to  except  "to  each  and  all"  of  written 
instructions,  exceptions  to  an  oral  charge  must  specify  the  por- 
tions objected  to.*®*    Where  the  court  charged  the  jury  orally 

181  Garoutte  v.  WiUiamBon,  108  CaL  135,  141,  41  Pac.  35,  413; 
MaUett  v.  Swain,  58  Cal.  171;  Collier  v.  Corbett,  15  Cal.  183;  Lan- 
dauer  v.  Sioux  Falls  Imp.  Co.,  10  S.  Dak.  205,  72  N.  W.  467;  Boss  v. 
Bailway,  2  N.  Dak.  128,  33  Am.  St.  Eop.  756,  49  N.  W.  635;  Frye  v. 
Fergason,  6  S.  Dak.  392,  61  N.  W.  161.  Under  etatutes  requiring  ex- 
ceptions to  be  taken  at  the  time  the  decision  excepted  to  is  made, 
it  is  held  that  exceptions  to  a  charge  of  the  court  noted  by  the  re- 
porter  out  of  court  and  in  the  absence  of  the  opposing  counsel,  can- 
not be  considered,  though  sanctioned  by  the  court:  Ober  v.  Schenk, 
28  rtah  614,  65  Pac.  1073.  See,  also,  Sterrett  v.  Northport  M.  & 
B.  Co.  (Wash.),  70  Pac.  266,  where  exceptions  were  filed  three  days 
after  charge  to  jury. 

182  7  Cal.  423. 

183  Shea  y.  Potrero  etc.  B.  B.  Co.,  44  Cal.  414;  Bider  v.  Edgar,  54 
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the  exception  was:  "To  each  and  every  part  and  to  the  whole 
of  said  instructions  the  plaintiff  duly  excepted/'  The  supreme 
court  held  the  exception  insufficient,  and  in  discussing  the  ex- 
ception said :  "This  was  nothing  more  than  an  exception  taken 
to  the  whole  charge  of  the  court  without  bringing  to  its  atten- 
tion any  special  point  where  error  was  claimed  to  have  been 
committed."^®* 

Cal.  127;  Hicks  v.  Coleman,  25  Cal.  122,  83  Am.  Dec.  103,  note;  Sid 
V.  Beese,  47  Cal.  818,  348;  St  John  v.  Kidd,  26  Cal.  263;  Bobinaon  ▼. 
\V.  P.  B.  B.  Co.,  48  Cal.  425;  Brown  v.  Kentfield,  50  Cal.  132.  Excep- 
tions taken  simpdy  by  reference  to  the  number  of  each  paragraph  of 
instructions  held  insu£Eicient  in  Palmquist  v.  Mine  etc.  Co.  (Utah), 
70  Pac.  994.  Exceptions  held  too  general  in  Wilson  v.  Sioux  ConsoL 
Min.  Co.,  16  Utah,  392,  52  Pac.  626;  McAlister  v.  Long,  33  Or.  368, 
54  Pac.  194;  Bobins  v.  Paulson  (Wash.),  70  Pac.  1113;  Bush  ▼.  Spo- 
kane FaUs  &  N.  By.  Co.,  23  Wash.  501,  63  Pac.  500. 

184  Cockrill  V.  Hill,  76  Cal.  195,  18  Pac  318.  Original  exception 
to  each  and  all  the  instructions  given  by  the  court  of  its  own 
iiiotion  is  not  sufficient  to  authorize  a  review  of  the  instructions  so 
given:  Cavallaro  v.  Texas  etc  By.  Co.,  110  Cal.  348,  52  Am.  St.  Bep. 
94,  42  Pac.  918,  and  cases  cited.  It  seems  to  have  been  held  in  one 
case  that  it  is  not  necessary  to  except  specifically,  by  number  or 
otherwise,  to  instruction  given,  and  that  it  was  sufficient  if  the 
exception  be  "to  all"  the  instructions  given,  etc.:  iSukeforth  y.  ix>r<l, 

87  Cal.  407,  25  Pac.  497.    But  that  case  turned  on  the  point  whether, 
upon  the  record,  it  appeared  that  the  party  had  excepted  to  all;  and 
it  would  not  be  sufficient,  under  later  decisions  to  follow  it.    At  any 
rnte.  if  one  instruction  given  for  the  opposite  perty,  or  by  the  court 
of  its  own  motion  were  correct,  or  if  the  refusal  of  one  of  those  re- 
quested by  the  complaining  party  was  proper,  such  a  general  form 
of  exception  would  be  of  no  value.    In  Frost  v.  Grizzly  Bluff  C.  Co^ 
102  Cal.  525,  527,  36  Pac  629,  the  exception  was  in  these  words: 
"We  except  to  the  instructions  the  court  gave  for  the  plaintiif,  to 
such  as  he  refused  to  give  for  defendant,  to  such  as  he  modified, 
and  such  as  the  court  gave  of  its  own  motion."    The  supreme  courx 
in  affirming  the  judgment  said:  "It  would  not  be  contended  that 
all  of  the  instructions  given  by  the  court  of  its  own  motion  are 
erroneous;  and  the  parts  thereof  considered  erroneous  should  have 
been   specifically  pointed   out,  in  the  absence   of  a  stipulation   by 
respective  counsel   waiving  all  but  a  general   exception."    tiee,  also, 
Bogers  v.  Mahoney,  62  Cal.  613;  Hicks  v.  Coleman,  25  Cal.  122,  85  Am. 
Dec.  103,  note;  Sill  v.  Beese,  47  Cal.  294;  Bider  v.  Edgar,  54  Cal.  127; 
Shea  v.  Potrero  etc  B.  B.  Co.,  44  Cal.  414;  Brown  v.  Kentfield,  50  CaU 
329;   Bobinson  v.  Western  Pac.  B.  R.   Co.,  48  Cal.  409.    In  Caval- 
laro V.  Texas  etc.  By.  Co.,  110  Cal.  343,  358,  52  Am.  St.  Kep.  94,  42 
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Where  defendant's  counsel  excepted  "to  that  part  of  the 
charge  about  probable  cauBe^'  reciting  the  first  sentence  em- 
ployed by  the  court  in  treating  of  the  subject,  it  was  held  that 
the  portion  of  the  charge  objected  to  was  sufficiently  speci- 
fied.i» 

An  exception  was  in  the  words^  '^e  it  also  remembered  that 
defendant  duly  excepted^  and  now  excepts  to  the  following  por- 
tions of  the  charge  given  to  the  jury  by  the  court  on  its  own 
motion^  and  insists  that  the  action  of  the  court  in  giving  said 
portions  of  said  charge  was  contrary  to  law/'  Then  followed 
that  portion  of  the  charge  which  included  the  part  excepted  to 
by  the  appellant.    The  exception  was  held  sufficient.^"^^ 

Pac  918,  the  trial  court  had^  upon  its  own  motion,  instructed  the 
jwrj  at  considerable  length.  The  only  exception  to  the  instructions 
thus  given  waa  as  follows:  Counsel  for  defendant  said:  ^We  desire, 

if  your  honor  please,  to  save  an  exception  to  each,  every,  and  all 
the  instructions  given  by  the  court  of  its  own  motion."    It  was  ob- 
jected on  appeal,  on  the  part  of  respondent,  that  this  exception  was 
not  sufficiently  specific  to  warrant  the  court  in  scrutinizing  the  in- 
structions given  by  the  court  upon  its  own  motion.     The  court,  af- 
firming the  judgment,  said:  ''It  is  objected,  on  the  part  of  respond- 
ent, that  this  objection  is  not  sufficiently  specific  to  warrant  this 
court  in  scrutinizing  the  instructions  given  by  the  court  upon  its 
own  motion.    The  current  of  authority  seems  to  render  it  imperative 
that  we  sus^n  the  objection  of  respondent,  and  decline  to  examine 
and  pass  upon  the  legality  of  the  court's  instructions.    The  theory 
of  the  ruling  is,  that  exceptions  to  the  charge  of  a  court  to  the  jury 
ought  to  point  out  specifioaUy  the  portions  excepted  to,  and  be  made 
at  the  time  of  trial,  in  order  that  the  judge  may  have  an  opportunity, 
before  the  jury  retiree^  to  correct  any  error  he  may  have  inadvertently 
fallen  into  in  drawing  up  the  charge  in  the  hurry  and  perplexities 
of  the  trial:  Hicks  v.  Ck^leman,  25  OaL  122,  85  Am.  Dec.  103,  and 
note;  Sill  v.  Beese,  47  Cal.  294;  Bider  v.  Edgar  54  Cal.  127;  Shea  v. 
Potrero  etc.  B.  B.  Co.,  44  Cal.  414;  Brown  v.  Eentileld,  50  Cal.  129; 
Bobinson  v.  Western  Pae.  B.  B.  Co.,  48  Cal.  409;  Sukeforth  v.  Lord, 
87  Cal.  399,  25  Pac.  497.    The  doctrine  of  these  cases  and  of  others 
of  like  import,  have  established  a  rule  of  practice  in  this  state  from 
which  we  do  not  feel  at  liberty  to  depart    This  rule,  of  course,  has 
no  application  to  the  special  instructions  asked  by  the  parties  and 
given  or  refused  by  the  court,  concerning  which  a  general  exception 
has  al?rays  been  held  sufficient.'' 

18S  Bogers  v.  Mahoney,  62  Cal.  611. 

iw  Wales  V.  Pacific  Elec.  Motor  Co.,  130  Cal.  521,  524,  62  Pac. 
932,  1120.    Where  an  instruction  which  is  xiveu,  is  correct  for  the 
New  Trial,  Vol.  1-38 
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In  the  case  of  Bernstein  v.  Downs^®''  it  was  expressly  held 
that  a  general  exception  '*to  the  instructions  asked  for  and  al- 
lowed by  the  court  on  the  part  of  the  plaintiff'  was  insuflScient, 
and  that  it  was  necessary  that  there  should  be  at  least  a  par- 
ticular exception  to  each  of  the  instructions,  by  number,  or 
other  designation.  McFarland,  J.,  delivering  the  opinion, 
covered  the  whole  subject  fully  and  declared  the  law  as  subse- 
quently followed  and  as  it  now  stands,  in  the  following  lan- 
guage: '^ Appellant  contends  that  some  of  the  instructions  given 
to  the  jury  were  erroneous.  They  mostly  involve  those  gen- 
eral features  of  the  case  which  are  noticed  in  other  parts  of 
this  opinion;  but  the  preliminary  objection  of  respondent,  that 
there  are  no  sufScient  specifications  of  the  particulars  in  which 
they  are  alleged  to  be  erroneous,  must  be  sustained.  The  only 
exception  shown  in  the  record  on  the  subject  is  the  following 
statement  by  counsel  for  the  defendant :  TVe  except  to  the  in- 
structions asked  for  and  allowed  by  the  court  on  the  part  of 
the  plaintiff.'  This,  upon  its  face,  certainly  does  not  'specify 
the  particular  upon  which  the  party  will  rely*  within  the  mean- 
ing of  the  code.  It  does  not  specify  any  particular  error. 
There  are  some  decisions  of  this  court  founded  on  an  expres- 
sion in  the  opinion  rendered  in  Bobinson  v.  Western  Pac.  B.  B 
Co.,*®®  in  which  more  liberality  is  shown  to  exceptions  to  in- 
structions given  at  the  request  of  a  party  than  to  instructions 
given  by  the  court  on  its  own  motion;  but  taken  altogether  they 
do  not  condone  the  extreme  generality  of  the  exceptions  in  the 
case  at  bar.  There  certainly  should  be  at  least  an  exception  to 
each  of  the  instructions  by  number  or  other  designation ;  other- 
wise the  attention  of  the  court  is  not  called  to  any  one  par- 
ticular alleged  error  (citing  authority).  The  latest  notice  of 
the  subject  by  this  court  to  which  our  attention  has  been  called 
was  in  Joyce  v.  White,*®®  in  which  it  seems  to  have  been  held 
that  an  exception  in  these  words,  'The  court  erred  in  giving  to 

most  part,  but  contains  a  vice  which  cannot  be  separated  from  the 
balance  without  materially  affecting  its  meaning,  a  general  excep- 
tion to  it  is  sufficient:  Haun  v.  Bio  Grande  k  W,  By.  Co.,  22  Utah, 
346,   62   Pac.   908. 

187  112  Cal.  197,  205,  44  Pac.  557. 

188  48  Cal.  425. 

189  95  Cal.  236,  239,  30  Pac.  524. 
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the  jury  instructions  asked  by  plaintiflf/  was  not  snflScient.  Cer- 
tainly, such  an  exception  as  the  one  at  bar  would  be  insufficient 
if  any  part  of  the  instructions  excepted  to  en  masse  is  free  from 
error/'  In  the  still  later  case  of  Gray  v.  Eschen*®^  the  whole 
snbject  of  what  is  and  what  is  not  sufficient  exception,  both  to 
instructions  or  charge  of  the  court  and  to  instructions  given 
upon  request  of  parties,  was  discussed,  and  prior  decision  re- 
quiring portions  of  the  court's  instructions  to  which  it  is  de- 
sired to  except  to  be  identified  so  as  to  specifically  direct  at- 
tention to  them  were  approved ;  and  the.  latest  preceding  de- 
cision (Bernstein  v.  Downs)  with  reference  to  what  consti- 
tutes sufficient  exception  to  instructions  given  at  request  of  par- 
ties was  considered,  quoted  from  and  approved.  The  subject 
was  discussed  at  such  length,  though  entirely  to  the  points  in- 
volved, as  to  forbid  insertion  here  of  even  the  most  pertinent 
portions,  but  its  perusal  is  recommended  to  those  having  doubts 
as  to  the  proper  practice  herein,  and  reference  is  here  made  to 
that  case,  and  to  the  declarations  of  the  true  rules  of  practice 
therein  recommended.  Such  reference  is  made,  notwithstanding 
the  later  decision  of  Williams  v.  Casebeer,*®^  where,  in  an  opin- 
ion written  by  Commissioner  Chipman,  the  following  is  found : 
"The  exception  taken  to  the  instruction  given  at  the  request 
of  the  plaintiffs  was  as  follows :  ^To  all  of  which  instructions  de- 
fendant duly  excepted.'  Eespondents  make  the  point  that*  the 
exception  was  insufficient  because  it  was  general.  The  rule  re- 
lied upon  applies  only  to  the  charge  of  the  judge,  and  does  not 
apply  to  the  special  instructions  asked  by  the  parties  and  given 
or  refused  by  the  court,  concerning  which  a  general  exception  is 
sufficient.''  This  is  done  for  the  following  reasons:  1.  In  the 
last  case,  the  conclusion  above  quoted  was  merely  preliminary 
to  part  of  the  reasons  for  affirmance  of  the  judgment;  2.  No 
authority  was  cited  except  Cavallaro  v.  Texas  etc.  Ey.  Co.,  which 
does  not  sustain  said  conclusion;  3.  Though  the  supreme  court 
should  hereafter  stand  by  the  decision  in  Williams  v.  Casebeer, 
still  exceptions  taken  as  suggested  in  Gray  v.  Eschen  are  well 
taken  and  will  insure  a  review  of  the  instructions  thus  ex- 
cepted  to. 

i»o  125  Cal.  1,  5,  57  Pac.  664. 
i»i  126  CaL  77,  86,  58  Pac  380. 
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One  exception  is  certainly  suflScient  to  cover  any  number  o{ 
legal  propositions  contained  in  the  same  instruction^  to  wHich 
a  party  desires  to  object.  In  Shea  v.  Potrero  etc.  R.  E.  Co.*** 
the  court  said:  ^^The  plaintiff  makes  the  point  that  as  the  ex- 
ception went  to  the  whole  instruction,  and  as  the  instruction 
contains  several  propositions,  some  of  which  are  law,  the  ex- 
ception is  of  no  avail.  The  plaintiff's  objection  cannot  be  sus* 
tained.  It  has  been  the  constant  practice  of  this  court  to  en- 
tertain an  exception  to  an  instruction  given  at  the  request  of  one 
of  the  parties^  though  it  be  composed  of  several  legal  proposi- 
tions.^' 

§  381.    Cure  and  waiyer  of  errors  and  quettion  of  whether 
hannless  or  prejudicial. 

Following  the  plan  heretofore  adopted,  the  discussions 
of  all  important  questions  touching  the  waiver  and  cure  of 
error  in  giving  instructions,  and  involving  questions  as  to 
whether  erroneous  given  instructions  are  harmless  or  prejudicial 
are  here  postponed  and  are  elsewhere  considered,  except  aa  their 
consideration  was  incidentally  necessary  in  this  subdivision.*^ 

l»2  44  CaL  414,  429. 
198  See  ante,  9  815. 
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CHAPTEE  17. 

ERRORS   IN  RULING   ON   MOTION   FOR   NONSUIT. 

t  332.  Ruling  on  motion,  a  decision  on  a  question  of  law. 

I  333.  Two  methods  of  review. 

f  334.  When  and  how  plaintiff's  choice  between  new  trial  and  direct 

appeal  governed  by  circumstances. 

I  335.  Question  of  how  motion  should  be  decided,  not  here  involved. 

I  336.  Dismissal  and  voluntary  nonsuit. 

(  337.  Ckxnpulsoiy  or  involuntary  nonsuit — Gteneral  rule 

I  338.  How  right  affected  by  defendant's  pleading. 

I  339.  Variance  as  a  ground. 

i  340.  Test  of  materiality  of  variance— Statutory  provisions. 

i  341.  Variance  by  proof  showing  absence  of  interest  in  plaintiff. 

9  342.  Variance  in  actions  ex  contractu. 

I  343.  Variance  by  proof  contradicting  negative  allegations. 

i  344.  Variance  resulting  from  nonjoinder. 

S  345.  Fatal  variance  not  aided  by  findings.         i 

I  346.  Grounds  for,  must  be  specified. 

I  347.  Specifications  required  where  nonsuit  on  opening  statement. 

t  348.  D^ree  of  particularity  required  in  specifying. 

I  349.  Where  rule  as  to  specification  of  grounds  does  not  apply. 

i  350.  How  plaintiff's  evidence  considered  on  motion. 

I  351.  Same  rules  apply  whether  trial  by  court  or  jury. 

§  352.  Of  the  judgment  to  which  defendant  entitled. 

I  353.  How  error  in  ruling  cured  or  waived. 

I  354.  Exception  to  ruling  on  motion. 

§  882.    Bnling  on  motion  a  decision  on  a  question  of  law. 

In  all  jurisdictions  it  is  recognized  that  cases  may  sometimes 
be  in  some  form  withdrawn  from  the  jury  and  reserved  for  the 
sole  consideration  and  determination  of  the  court.  The  only 
difference  which  exists  is  one  of  method  by  which  the  conceded 
end  shall  be  reached.    In  California  and  in  many  other  states 
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it  is  by  nonsuit,  while  in  others  the  object  is  attained  by  means 
of  the  cumbersome  and  somewhat  complicated  machinery  of 
a  demurrer  to  evidence.  In  both  cases,  the  same  end  is  at- 
tained; and  the  one  remedy  as  well  as  the  other  can  be  ap- 
plied only  where  the  plaintiff  shall  have  failed  to  make  out  a 
case  which  the  law  says  is  proper  to  be  submitted  to  a  jury. 

In  several  states  the  practice  is  to  move  for  a  directed  ver- 
dict, in  cases  tried  by  jury.*  Not  in  any  state  is  the  remedy 
by  motion  for  nonsuit  exclusive.  But  if  the  plaintiff  sees  fit 
to  go  to  the  jury,  or  to  submit  the  case  to  the  court  on  insuffi- 
cient evidence,  he  will  be  precluded  from  bringing  another  ac- 
tion for  the  same  cause,  and  where  both  parties  move  for  the 
direction  of  a  verdict,  and  there  is  evidence  to  sustain  the  ver- 
dict as  directed,  the  decision  of  the  court  will  not  be  reviewed, 
though  the  evidence  is  conflicting*  Formerly,  it  seems  to  have 
been  an  unsettled*  question  whether  the  decision  on  motion  for 
nonsuit  was  a  decision  on  matter  of  law  or  of  fact.  But  it  was 
finally  settled  in  Cravens  v.  Dewey*  that  a  decision  on  the 
question  raised  by  motion  for  nonsuit  was  of  a  legal  question 

1  An  involuntary  nonsuit  is  unknown  to  the  Arizona  practice,  the 
proper  practice  beiog  to  instruct  the  jury  to  find  for  the  defendant: 
Boberts  v.  Smith  (Ariz.),  52  Pac.  1120.  The  practice  of  directing  a 
verdict  for  the  defendant  in  lieu  of  nonsuit  is  common  in  North 
Dakota  and  South  Dakota.  The  motion  for  a  directed  verdict,  like 
that  for  nonsuit  must  state  the  grounds:  See  Sanford  v.  Elevator  Co., 
2  N.  Dak.  6,  48  N.  W.  434;  Bowman  v.  Eppinger,  1  N.  Dak.  21,  44 
:N.  W.  1000;  Tanderup  v.  Hansen,  8  S.  Dak.  375,  66  N.  W.  1073 j 
Knight  V.  Towels,  6  S.  Dak.  575,  62  N.  W.  964;  Alt  v.  Railway  Co., 
5  S.  Dak.  20,  57  N.  W.  1126.  Refusal  to  direct  a  verdict  in  a  proper 
case  is  an  error  of  law.  Sanford  v.  Elevator  Co.,  2  N.  Dak.  6,  48 
^'.  W.  434,  Bowman  v.  Eppinger,  1  N.  Dak,  21,  44  N.  W.  1000;  Pine 
V.  Gillitt,  2  N.  Dak.  255,  50  N.  W.  710.  See,  also,  First  Nat.  Bank 
v.  North  holding  that  section  4659  of  the  compiled  laws  of  South 
Dakota  does  not  interfere  with  the  right  of  the  court  to  direct  a 
verdict. 

a  See  Church  v.  Foley  10  S.  Dak.  74,  71  N.  W.  759;  New  England 
etc.  Co.  V.  Great  Western  etc  Co.,  6  N.  Dak.  407,  71  N.  W.  130; 
Stanford  v.  McGUl,  6  N.  Dak.  536,  72  N.  W.  938;  Huber  v.  MiUer, 
41  Or.  103,  68  Pac.  400;  Stayer  v.  Troy  Laundry  Co.,  41  Or.  141, 
68  Pac.  405. 

8  13  Cal.  41,  43.  Where  there  is  substantial  conflict  in  the  evi- 
dence, it  is  error  to  withdraw  an  issue  of  fact  from  the  jury:  Me- 
Bea  V.  HUlsboro  Nat.  Bank,  6  N.  Dak.  353,  70  N.  W.  813. 
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purely,  the  court,  per  Baldwin,  J.,  saying:  ''The  second  error 
assigned  is  in  granting  a  nonsuit.  A  preliminary  objection  is 
taken  that  no  motion  for  a  new  trial  was  made.  Nor  is  any 
necessary,  the  panting  of  the  nonsuit  on  the  facts  being  a 
pure  question  of  law,  which  is  properly  raised  on  the  record  for 
reyiew  by  exception  taken.*'  Being  an  error  of  law  occurring 
at  the  trial,  an  erroneous  ruling  on  the  motion  is  ground  for  a 
new  triaL* 

§  333.    Two  methods  of  review. 

In  order  to  obtain  a  review  of  error  committed  in  granting 
or  denying  a  motion  for  nonsuit  no  motion  for  new  trial  is 
necessary.  Such  review  may  be  had  on  appeal  from  the  judg- 
ment with  a  bill  of  exceptions.  But  where  a  party  thinks  he  has 
any  grounds  for  new  trial  the  decision  upon  which  cannot 
be  so  reviewed,  the?  more  convenient  course  is  to  include 
the  specification  of  error  in  the  ruling  and  urge  it  on  motion 
for  nonsuit.  In  Donohue  v.  Galavan*^  the  question  was  raised 
by  plaintiffs  (appellants),  that  inasmuch  as  the  defendants  had 
moved  for  a  new  trial  below  and  had  simply  specified  among 
errors  in  law  that,  "The  court  erred  in  granting  defendants' 
motion  for  nonsuit,  and  in  granting  a  nonsuit,'*  this  was  not 
snflBcient  specification  of  the  grounds  of  the  motion  within  the 
Practice  Act,  section  195,  the  same  in  this  respect  as  the  exist* 
ing  code  provision  on  the  subject.  But  the  supreme  court  held 
the  objection  not  well  taken,  and  in  disposing  of  the  point  rea- 
soned thus :  "The  question  presented  on  a  motion  for  a  nonsuit 
is  a  question  of  law,  and  in  the  statement  on  new  trial  the  de- 
cision of  the  motion  should  be  specified  as  an  error  of  law. 
Were  this  not  the  correct  practice,  the  party  complaining  of 
the  granting  of  a  nonsuit  would  be  compelled,  after  stating  the 
evidence,  to  restate  it  in  his  specifications,  in  order  to  show 
that  it  was  insufficient  to  justify  the  decision— or  in  other  words, 
that  it  was  sufficient  to  make  a  prima  facie  case  to  go  to  the 
jury." 

4  Ernst  Y.  Fox,  26  Wasb.  626,  67  Pao.  258;  Yenable  v.  Bandall,  113 
Ga.  1042,  39  8.  E.  470. 

0  43  Cal.  673,  676. 
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I  334.  When  and  how  plaintiff's  choice  between  new  trial 
and  direct  appeal  g^ovemed  by  circnmitances. 
From  a  plaintiff^s  standpoint  there  may  be  errors  of 
which  a  correction  is  desired  in  addition  to,  or  resulting  in,  that 
which  he  thinks  were  errors  committed  in  granting  a  nonsuit 
In  the  latter  case  the  plaintiff  need  not  await  a  motion  by  de- 
fendant. If,  however,  the  evidence  offered  by  him  on  a  vital 
point  has  been  ruled  out  so  that  he  can  see  that  a  nonsuit 
against  him  is  inevitable,  he  must,  in  order  to  enjoy  the  benefit 
of  exceptions  to  rulings  on  evidence,  either  await  defendant's 
motion  or  obtain  leave  of  court  to  take  a  voluntary  nonsuit 
with  the  privilege  of  subsequently  moving  to  set  it  aside.  Upon 
a  denial  of  the  latter  motion  he  may  move  for  a  new  trial,  or 
take  a  direct  appeal  upon  a  bill  of  exceptions.  In  Natoma 
Water  Co.  v.  Clarkin*  tiie  court  said:  "The  point  that  the  non- 
sidt,  being  taken  by  consent,  excludes  the  consideration  of  the 
exceptions,  is  untenable.  The  liberty  reserved  to  move  to  set 
the  same  aside  conserved  to  the  plaintiffs  all  their  rights.  The 
course  pursued  in  this  case  is  often  adopted,  when  it  is  evident 
from  the  rulings  of  the  court  that  the  plaintiff  cannot  recover, 
and  a  motion  for  nonsuit  is  not  made  by  the  adverse  party." 
The  circumstances  in  Whipley  v.  Dewey''  were  such  that  the 
only  course  left  to  the  plaintiff,  after  having  taken  a  voluntary 
nonsuit  with  leave  to  move  to  set  it  aside,  was  to  move  for  a 
new  trial.  But  the  supreme  court  in  deciding  the  point  pre- 
sented to  it  did  not  advert  to  the  circumstances  as  distinguish- 
ing it  from  the  prior  case  of  Natoma  Water  etc.  Co.  v.  Clarkin.® 
The  neglect  of  the  court  so  to  do  left  these  cases  in  apparent 
conflict,  the  former  case  reviewing  the  ruling  specified  as  er- 
ror in  law  made  during  the  trial  on  appeal,  and  the  latter  case 
using  language  so  general  as  to  imply  that  no  ruling  during  the 
trial  in  case  of  voluntary  nonsTiit  can  be  reviewed  unless  plain- 
tiff proceeds  for  a  new  triaL  And  this  has  led  to  some  con- 
fusion in  subsequent  decisions.  There  is,  however,  no  difficulty 
if  the  nature  of  the  rulings  relied  upon  as  error  be  properly 
distinguished.    Where  the  plaintiff  relies  upon  a  ruling  which 

6  14  Cal.  544,  549. 

7  17  Cal.  314. 

8  14  CaL  544. 
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may  be  reviewed  on  appeal  from  the  judgment  with  a  bill  of 
exceptions^  he  may  take  a  direct  appeal  from  the  order  refus- 
ing to  set  aside  the  nonsnit;  but  where  the  supposed  grievance 
can  only  be  shown  by  affidavits^  and  cannot  for  that  reason  be 
considered  on  appeal  from  the  judgment  (as  in  Whipley  v. 
Dewey),  he  should^  of  course,  proceed  for  a  new  trial  and  ap- 
peal from  an  adverse  order  on  his  motion  for  a  new  trial.  It  is 
well  to  read  the  general  language  of  some  of  the  subsequent 
opinions  of  supreme  court  justices  in  the  light  of  this  qualifica- 
tion. In  such  case  the  case  is  taken  out  of  the  rule  that  a 
voluntary  nonsuit,  being  a  consent  order,  is  not  appealable. 
The  liberty  reserved  to  move  to  set  the  nonsuit  aside  preserves 
to  the  plaintiff  all  his  rights.* 

S  335.  Question  of  how  motion  should  be  decided  not  here 
invclved. 
It  is  beyond  the  scope  of  this  work  to  discuss  what  will 
justify  granting,  and  what  will  warrant  denial,  of  nonsuit. 
The  determination  of  the  principal  legal  proposition  involved 
in  considering  the  question  often  involves  other  propositions 
of  law,  and  gives  rise  to  a  wide  field  of  argument  and 
investigation.  Here  we  have  to  do  only  with  the  pro- 
cedure or  practice  for  correction  of  any  error  which  may  be 
committed  in  passing  on  the  motion.  Nevertheless,  %^me  of 
the  general  principles  governing  herein  require  to  be  stated 
incidentally  for  a  full  understanding  of  the  practice.^^ 

§  336.    Dismissal  and  voluntary  nonsuit. 

Dismissal  of  actions  and  nonsuits,  both  voluntary  and  involun- 
tary, are  provided  for  in  the  California  Code  of  Civil  Procedure, 
reading  as  follows:  ^^An  action  may  be  dismissed,  or  a  judg- 
ment of  nonsuit  entered,  in  the  following  cases :  1.  By  the  plain- 
tiff himself,  by  written  request  to  the  clerk,  filed  among  the 
papers  in  the  case,  at  any  time  before  trials  upon  payment  of 
costs;  provided,  a  counterclaim  has  not  been  made,  or  affirma- 
tive relief  sought  by  the  cross-complaint  or  answer  of  the  de- 
fendant.   If  a  provisional  remedy  has  been  allowed,  the  un- 

S  Natoma  Water  etc.  Co.  v.  Clarkin,  14  CaL  544^  549. 
10  See  Bucceeding  sections  of  this  chapter. 
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dertaking  must  thereupon  be  delivered  by  the  clerk  to  the  de- 
fendant, who  may  have  his  action  thereon;  2.  By  either  party 
upon  the  written  consent  of  the  other;  3.  By  the  court,  when 
the  plaintiff  fails  to  appear  on  the  trial,  and  the  defendant  ap- 
pears and  asks  for  the  dismissal;  4.  By  the  court,  when,  upon 
the  trial  and  before  the  final  submission  of  the  case,  the  plain- 
tiff abandons  it;  5.  By  the  court,  upon  motion  of  the  defend- 
ant, when  upon  the  trial  the  plaintiff  fails  to  prove  a  sufficient 
case  for  the  jury;  6.  By  the  court,  whenj  after  verdict  or  final 
submission,  the  party  entitled  to  judgment  neglects  to  demand 
and  have  the  same  entered  for  more  than  six  months/'^^  So 
reads  the  section  in  its  present  form.  It  has  been  amended  from 
time  to  time,  but  as  the  applicability  of  no  decision  is  af- 
fected by  any  amendment,  it  is  deemed  unnecessary  to  trace  the 
changes  effected  by  amendment.  Prior  to  the  Practice  Act  of 
1851,  there  was  no  statutory  provision  in  California  on  the  sub- 
ject of  nonsuit. 

Practically,  there  is  no  difference  in  legal  effect  between 
a  dismissal  of  an  action  before  trial  and  a  voluntary  nonsuit 
at  the  trial.  The  cases  in  which  and  the  terms  upon  which  an 
action  may  be  dismissed  without  action  of  the  court  as  well 
where  there  may  be  a  dismissal,  on  motion  of  plaintiff,  before 
the  court,  that  is,  a  nonsuit,  are  provided  for  in  the  foregoinij 
section  of  the  Code  of  Civil  Procedure.  The  effect  of  an  ap- 
plication of  plaintiff  for  nonsuit  at  the  trial  after  introducing 
his  evidence,  and  the  duty  of  the  court  upon  such  application 
being  made,  were  explained  in  Hancock  Ditch  Co.  v.  Brad- 
ford,^* where  the  error  assigned  was  that  the  trial  court  had 
refused  to  permit  the  plaintiff  to  take  a  nonsuit  after  the  tes- 
timony for  plaintiff  and  defendant  was  closed.  The  decision 
turned  upon  a  question  as  to  the  point  in  the  proceedings  at 
which  the  trial  should  be  considered  as  closed,  and  the  court 
held  that  by  the  term  "trial,^'  as  used  in  the  Practice  Act,  waa 
meant  the  determination  or  finding  in  the  case.  In  rendering 
this  decision,  the  court  stated  that  it  was  in  consonance  with 
the  common-law  rule  on  the  subject  of  nonsuit,  which  the  court 

U  Cal.  Code  Civ.  Proc,  |  681, 
12  13  Cal.  637. 
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held  the  statute  not  to  have  altered.**  But  by  reference  to  later 
cases  it  will  be  seen  that  the  court  either  did  not  correctly  in- 
terpret the  statute,  or  did  not  correctly  understand  the  com- 
mon-law rule.  In  subsequent  decisions  by  the  same  court  it 
has  been  held  that  the  plaintiff  cannot  take  a  voluntary  non- 
suit after  submission  of  the  case  to  the  jury.  In  Brown  v. 
Barter**  the  court  criticised  the  prior  decision,  and  held  that 
the  Practice  Act  did  not  give  an  arbitrary  right  to  become 
nonsuit  after  the  case  had  been  submitted  to  the  jury,  but  that 
it  existed  at  any  time  before  such  final  submission  and  the 
retirement  of  the  jury.  The  rule  thus  stated  has  been  subse- 
quently recognized  as  correct. 

§  337.    Compnlsoiy  or  involnntary  nonsuit — General  role. 

Plaintiff  must  prove  each  and  every  essential  fact  neces- 
sary to  support  the  allegations  of  the  complaint.  He  may 
be  nonsuited  for  failure  to  prove  a  negative  allegation. 
Thus  in  an  action  to  recover  money  paid  on  a  false  ac- 
count presented  to  plaintiff  under  threat  of  publishing  mat- 
ter calculated  to  injure  plaintiff's  credit,  it  was  held  that  plain- 
tiff, in  order  to  obviate  a  nonsuit,  was  bound  to  show  a  want  of 
consideration  for  the  money  so  paid.**^  But  where,  in  an  ac- 
tion on  a  verbal  contract,  the  complaint  alleged  several  dis- 
tinct promises  on  the  part  of  the  defendants,  which  were  denied 
by  the  answer,  and  on  the  trial  the  plaintiff  introduced  no  proof 
except  as  to  one  of  the  promises,  it  was  held  that  this  was  not 
ground  for  a  nonsuit,  that  the  provision  of  the  statute  required 
a  relaxation  of  the  common-law  rule  respecting  variances,  and 
that  it  being  apparent  that  the  defendants  were  not  surprised 
or  prejudiced  by  the  failure  of  proof,  the  error  in  stating  the 
agreement  should  have  been  disregarded.*^ 

18  Citing  Chitty's  General  Practice,  910. 

14  18  Cal.  76. 

16  Kohler  v.  Wells,  26  Gal.  606. 

16  Peters  v.  Fobs,  20  Cal.  667,  6^1.  See,  also,  Mclntyre  v.  Troutner, 
63  Cal.  429,  where  the  variance  claimed  was  that  the  complaint  al- 
leged plaintiff  to  bo  a  subcontractor,  whereas  the  proof  showed  him 
to  be  an  original  contractor.  The  variance  held  immaterial.  In  the 
first  case  above,  the  court  said:  ''The  conditions  on  behalf  of  the 
plaintiff  are  admitted,  except  in  one  particular;  and  the  difference 
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§  338.    How  right  affected  by  defendant's  pleading. 

Some  important  changes  were  made  by  amendment  to  the 
Code  of  Civil  Procedure,  with  reference  to  the  extent  to 
which  plaintiff^B  right  to  a  voluntary  nonsuit  might  be 
affected  by  the  character  of  the  pleading  filed  by  the  defend- 
ant, subsequent  to  its  adoption.  The  simple  limitation  of 
the  Practice  Act  upon  the  right  of  plaintiff,  by  which  plain- 
tiff was  denied  the  right  to  take  a  voluntary  nonsuit  only 
where  the  defendant  had  set  up  a  counterclaim,  was  em- 
bodied without  change  in  the  code  as  first  adopted.  The 
limitation  was  interpreted  strictly.  It  was  held  in  Mayle 
V.  Porter,*''  where  the  cause  of  action  set  forth  in  the 
complaint  was  that  the  defendants  claimed  an  estate  or  inter- 
est in  the  premises  of  which  the  plaintiff  averred  himself  to  be 
in  the  possession,  and  the  '^subject  of  the  action  was  the  adverse 
claim,  estate  or  interest,''  set  up  by  the  defendants,  and  where 
the  answer  merely  stated  the  facts  essential  to  a  complaint  in 
ejectment  against  the  plaintiff,  and  demanded  that  the  posses- 
sion of  the  premises  be  awarded  to  the  defendants,  that  this 
was  neither  the  statement  of  a  cause  of  action  arising  out  of 
the  transaction  set  forth  in  the  complaint,  nor  one  connected 
with  the  subject  of  the  action,  within  the  sense  of  section  438 
of  the  Code  of  Civil  Procedure  as  it  then  stood,  and  that  the  an- 
swer did  not  therefore  amount  to  a  counterclaim;  and  finally 
that  the  motion  of  the  plaintiff  to  dismiss  the  action  should 
have  been  granted.  And  soon  afterward,  in  James  v.  Centers*® 
a  dismissal  had  been  entered  by  the  clerk  at  the  instance  of 
plaintiff,  and  judgment  of  dismissal  entered  thereon  which  was 
afterward  set  aside  on  motion  of  defendants.    From  the  order 

between  the  agreement  aUeged  and  that  admitted,  so  far  as  these 
conditions  are  concerned,  would  seem  to  be  immaterial:  There  is  no 
pretense  of  any  failure  to  perform,  nor  of  any  variance  between  the 
pleadings  and  the  proof,  and  the  most  that  can  be  said  is^  that 
the  agreement  as  admitted  in  the  answer  differs  to  some  eortent  from 
the  agreement  as  stated  in  the  complaint.  As  there  is  no  question 
of  performance,  however,  we  think  the  diJfferenee  ia  not  such  as  en- 
titled the  defendants  to  a  nonsuit  for  it  is  evident  that  they  eoold 
not  have  been  taken  by  surprise^  and  the  rule  in  ease  of  variance  does 
not  apply.'* 

17  51  Cal.  639,  640. 

18  53  CaL  31,  32. 
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vacating  the  judgment  plaintiff  appealed.  It  was  urged  in 
support  of  the  order  that  the  pleading  filed  by  the  defendants 
constituted  cross-bills.  But  the  supreme  court  held  "(1)  that 
the  judgment  of  dismissal  in  the  form  entered  by  the  clerk  was 
properly  entered^  inasmuch  as  no  counterclaim  had  been  made; 
(2)  that  the  matters  set  forth  in  the  cross-bills^  so  called^  did 
not  constitute  a  counterclaim^  because  not  arising  out  of  the 
transaction  set  forth  in  the  complaint^  and  not  connected  with 
the  subject  of  the  action;  •  •  •  •  (4)  that  the  order  setting  aside 
the  judgment  was  erroneous^  because  the  plaintiff  had  the  right 
to  dismiss  the  action  in  the  absence  of  a  coimterclaim.^'  Subse- 
quently to  these  decisions,  the  limitation  on  the  right  of  dis- 
missal was  enlarged  by  amendment  so  as  to  read  as  now  foimd 
in  section  58L 

§  S39.    Variance  as  a  f^und. 

One  of  the  established  grounds  for  nonsuit  is  variance 
between  the  allegations  of  the  complaint  and  the  proofs. 
Where  the  plaintiff^  though  failing  to  make  proof  in  strict 
accordance  with  his  allegations^  yet  proves  a  case  belong- 
ing to  the  same  class  or  character  of  actions,  the  variance  is  not 
fatal.  He  may  amend  the  complaint  to  make  it  correspond 
with  the  proofs,  and  if  there  be  no  objection  on  the  part  of  the 
defendant  by  motion  for  nonsuit  or  to  evidence,  a  decision  in 
plaintiff's  favor  cures  the  variance,  or  rather  renders  it  im- 
material. The  California  Code  of  Civil  Procedure,  as  shown 
above,  mitigates  the  strictness  of  the  common  law  as  to  vari- 
ance; but  still  a  variance  may  be  such  as  to  be  incapable  of  be- 
ing cured  by  amendment  or  waived. 

The  consequences  of  a  variance  between  the  averments  in  a 
pleading  and  the  proof  are  the  same  under  the  code  system  of 
practice  as  at  common  law,  except  that  they  may  be,  to  a  great 
extent,  obviated  by  amendments  to  the  pleadings,  which  are  al* 
lowed  with  great  liberality.** 

Of  course,  when  the  plaintiff,  suing  on  one  cause  of  action, 
proves  one  essentially  different  from  that  declared  on,  the  de- 
fendant is  entitled  to  a  nonsuit  on  the  ground  of  variance.** 

In  cases  of  absolute  variance  between  the  pleading  and  proof, 

19  Stont  V.  Coffin,  28  Cal.  65,  67. 

20  Johnson  v.  Moss,  45  Cal.  515;  Stout  ▼.  Coffin,  28  CaL  65,  67. 
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the  defendant  may  either  object  to  the  evidence,  or  move  for  a 
nonsuit;  but  he  is  not  precluded  from  moving  for  a  nonsuit  by 
reason  of  his  failure  to  object  to  the  admissibility  of  evidence,  or 
by  introducing  evidence.  In  Elmore  v.  Elmore,**  the  court 
said :  'Tlespondent  contends  that  appellant  waived  the  point  of 
variance  between  the  complaint  and  the  evidence,  because  hav- 
ing made  that  point  in  a  motion  for  a  nonsuit^  he  afterward 
introduced  evidence  in  the  case.  This  position,  however,  is  not 
tenable.  Appellant  moved  for  a  nonsuit  upon  the  express 
ground  that  there  was  no  evidence  tending  to  prove  that  ap- 
pellant held  certain  lands  and  property  which  he  had  with  the 
separate  money  of  the  deceased  wife  as  her  trustee;  and  the 
motion  for  a  nonsuit  should  have  been  granted.  The  point 
thus  made  on  the  motion  for  a  nonsuit  was  not  waived  by  the 
mere  fact  that  the  appellant  afterward  introduced  some  evi- 
dence in  the  case.  No  such  rule  obtains  in  this  state.  The 
rule  upon  the  subject  is  simply  this,  that  if,  after  a  motion  for 
a  nonsuit  for  want  of  testimony  upon  any  material  point  has 
been  erroneously  overruled,  the  defendant  proceeds  and  sup- 
plies the  defect  by  evidence  which  he  himself  introduces,  then 
the  error  committed  in  overruling  the  nonsuit  is  cured.  But  if 
the  motion  for  a  nonsuit  should  have  been  granted,  and  no  evi- 

21  114  Cal.  516,  519,  46  Pae.  458.  The  rale  as  stated  in  the  above 
case  is  that  stated  in  other  cases  by  the  same  court.  In  Smith  v. 
Compton,  6  Gal.  25,  the  court,  after  saying  that  it  was  necessarj  to 
make  certain  proof,  in  order  to  sustain  the  plaintiff's  case  said: 
''This  was  not  done  in  the  opening,  and  the  defendant  was  entitled 
to  a  judgment  of  nonsuit.  The  defendant,  however,  after  his  motion 
was  denied,  introduced  evidence  which  enabled  plaintiff  to  supply  the 
defect  in  his  case,  and  by  so  doing  waived  the  objection."  In  Wi- 
nans  v.  Hardenbergh,  8  Cal.  293,  the  court  said:  "The  only  excep- 
tion taken  by  appellant  in  the  court  below  was  to  the  refusal  to  in- 
struct the  jury  as  in  cases  of  nonsuit  upon  the  close  of  plaintiff's 
testimony.  If  this  were  an  error  it  was  cured  by  the  introduction 
of  evidence  on  the  part  of  defendants  which  supplied  eyerj  omission 
in  plaintiff 's  case,  and  conclusively  established  his  right  to  recover. '  * 
In  Abbey  Homestead  Assn.  v.  Willard,  48  Cal.  614,  the  court  said: 
"The  motion  for  a  nonsuit  should  have  been  granted.  The  answer 
denies  that  the  defendant  ever  ousted  or  ejected  the  plaintiff  from 
the  premises,  and  the  plaintiff  failed  to  prove  the  ouster;  but  the  de- 
fendant afterward  supplied  the  defect  by  proving  that  he  had  re- 
mained in  possession  ever  since  the  execution  of  the  lease  above  men- 
tioned.   The  production  of  that  evidence  cured  the  error." 
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deuce  is  afterward  introduced  by  the  defendant  which  changes 
the  status  of  the  case,  then  he  can  avail  himself  of  the  error 
committed  in  the  refusing  of  the  nonsuit By  the  mo- 
tion for  nonsuit  the  appellant  distinctly  raised  the  point  in- 
sisted on  here,  and  thereby  called  the  attention  of  both  court 
and  counsel  to  it;  and,  therefore,  he  is  not  within  the  rule 
frequently  announced  here  that  a  party  will  not  be  allowed  to 
raise  an  objection  in  this  court  for  the  first  time.  And,  as  he 
introduced  no  evidence  tending  to  supply  any  omission  in  the 
evidence  of  the  respondent,  the  motion  for  a  nonsuit  occupies 
the  same  position  now  as  it  did  in  the  court  below  when  made 
there.  The  motion  for  a  nonsuit  was  the  proper  method  by 
which  to  raise  the  said  question  of  variance.'^ 

§  340.    Test  of  materiality  of  variance — Statutory  provisions. 

The  test  of  the  materiality  of  a  variance — in  other  words,  of 
the  question  whether  a  failure  to  demur  or  object  to  evidence 
constitutes  a  waiver  of  variance  between  allegation  and  proof 
so  that  it  cannot  be  subsequently  urged — ^is  whether  the  opposite 
party  has  been  misled  by  it.  This  is  the  test  fixed  in  the  Cali- 
fornia Code  of  Civil  Procedure,  reading  as  follows:  "Sec.  469. 
No  variance  between  the  allegation  in  a  pleading  and  proof 
is  to  be  deemed  material,  unless  it  has  actually  misled  the  ad- 
verse party  to  his  prejudice  in  maintaining  his  action  or  defense 
upon  the  merits.  Whenever  it  appears  that  a  party  has  been  so 
misled,  the  court  may  order  the  pleadings  to  be  amended,  upon 
such  terms  as  may  be  just. 

"Sec.  470.  Where  the  variance  is  not  material,  as  provided  in 
the  last  section,  the  court  may  direct  the  fact  to  be  found  ac- 
cording to  the  evidence,  or  may  order  an  immediate  amend- 
ment, without  costs. 

"Sec.  471.  Where,  however,  the  allegation  of  the  claim  or  de- 
fense to  which  the  proof  is  directed,  is  unproved,  not  in  some 
particular  or  particulars  only,  but  in  its  general  scope  and  mean- 
ing, it  is  not  to  be  deemed  a  case  of  variance,  within  the  last 
two  sections,  but  a  failure  of  proof.'*  Other  important  pro- 
visions having  an  important  bearing  upon  the  questions  of  non- 
suit and  variance  are  found  in  section  475  of  the  California 
Code  of  Civil  Procedure,  as  amended  from  time  to  time,  which 
also  covers  many  other  matters  of  practice,  and,  in  addition, 
prescribes  far-reaching  rules  of  decision. 
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§  341.  Variance  by  proof  showing  absence  of  interest  in 
plaintiff. 
Where  an  action  is  brought  in  the  name  of  a  party  shown 
by  the  proof  to  have  no  interest  in  the  cause  of  action,  so 
that  to  bring  in  the  real  party  in  interest  would  not  amount 
to  a  joinder  of  another  party  in  interest  with  plaintiff,  but 
the  substitution  of  one  party  for  another,  it  is  clear  that  the 
variance  cannot  be  obviated  by  amendment,  and  is  fatal. 
In  a  case  of  this  character  the  supreme  court  said:  '%ut 
there  is  a  more  serious  obstacle  in  the  case,  which  completely 
bars  the  way,  and  which  we  cannot  overlook  without  will- 
fully closing  our  eyes.  The  judgment,  as  ahready  stated^ 
declares  a  trust,  as  to  the  one-third  of  the  Bancho  San  Yin- 
cente,  in  favor  of  the  estate  of  Juan  Maria,  deceased,  and 
yet  not  only  was  the  estate  not  before  the  court,  but,  ac- 
cording to  the  complaint,  the  first  step  had  not  been  taken  to 
procure  the  appointment  of  a  representative  of  the  estate.  It 
is  an  anomaly  in  practice,  to  render  judgment  in  favor  of  a 
party  who  is  not  before  the  court,  and  is  not  represented  in  any 
manner  in  the  action.  It  will  be  no  answer  to  say  that  the  ad- 
judication will  inure  to  the  benefit  of  the  plaintiff.  If  the 
plaintiff  would  collect  his  debt  out  of  the  estate,  the  first  step 
is  to  procure  the  appointment  of  an  administrator,  and  the  ad- 
ministrator will  pay  the  debt,  if  it  is  a  valid  claim,  in  the  due 
course  of  administration;  but  when  he  is  appointed  he  cannot 
avail  himself  of  this  judgment,  for  as  to  it  he  is  neither  party 
nor  privy .'^^^  In  Christian  College  v.  Hendley,**  the  facts,  as 
well  as  the  view  of  the  court,  appear  in  the  following  portion  of 
the  opinion:  ''But  there  was  a  variance  between  the  contract 
declared  upon  and  that  proved  at  the  trial.  The  complaint  al- 
leges a  promise  to  the  corporation  plaintiffs,  and  the  promise 
proved  was  to  the  'finance  committee,  to  be  elected  hereafter  by 
the  Christian  Church  of  Santa  Bosa.'  If  it  be  true,  as  insisted 
by  the  plaintiff,  that  on  the  formation  of  the  corporation  all 
the  property  and  funds  of  the  proposed  college  vested  by  opera- 
tion of  law  in  the  corporation,  the  facts  should  have  be^i  stated 
in  the  complaint,  so  that  it  might  appear  on  its  face  that  though 

2^  Bacliman  ▼.  S^palveda,  39  CaL  689. 
28  49  CaL  347,  350. 
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the  promise  was  made  to  the  committee,  the  right  of  action  had 
passed  by  operation  of  law  to  the  plaintiff.  But  the  averment 
of  a  promise  to  the  corporation  is  not  supported  by  proof  of 
a  promise  to  the  finance  committee.  The  objection  to  the  ad- 
mission in  evidence  of  the  subscription^. as  the  pleadings  now 
are,  should  have  been  sustained/^ 

On  the  same  principle,  it  is  held  that  there  can  be  no  recov- 
ery upon  a  joint  contract  where  the  complaint  sets  up  a  several 
contract  alone.** 

§  342.    Variance  in  actions  ex  contractu. 

Evidence  to  support  an  indebitatus  assumpsit  will  not 
support  a  cause  of  action  grounded  upon  an  express  con- 
tract. Thus,  where  the  declaration  was  upon  a  note,  and 
there  was  but  one  count,  and  the  court  found  that  the  note  was 
never  given,  but  that  there  was  an  indebtedness  due  from  the 
defendant  to  the  plaintiff  for  merchandise,  it  was  held  that  the 
finding  was  against  the  averment,  and  could  not  support  the 
judgment.*^  So  where  the  plaintiff  sued  as  assignee  of  an  at- 
torney for  services  performed  for  two  defendants  jointly,  and 
the  answer  admitted  the  services,  but  one  of  the  defendants 
pleaded  a  special  agreement  for  the  services,  under  which  plain- 
tiff was  to  be  paid,  alleging  that  he  had  been  paid  accordingly, 
it  was  held  that  the  burden  of  proof  was  upon  the  defendants 
and  that  neither  of  them  was  entitled  to  a  judgment  of  nonsuit 
on  motion.*^ 

In  another  case,*^  plaintiff  alleged  that  the  defendant  waa 
indebted  to  him  for  a  balance  due  on  **a  mutual  open  or  current 
account''  for  personal  property  sold  and  delivered  by  plaintiff 
tc-  the  defendant.  The  findings  of  the  trial  court  and  the  view 
taken  by  the  supreme  court  on  the  point  that  there  was  a 

24  steams  ▼.  Martin,  4  Cal.  228,  230. 

26  Lewis  V.  Meyers,  3  Cal.  475.  It  is  a  cardinal  mle  that  the 
pleading  of  the  party  to  whom  relief  is  granted  must  be  sufficient 
to  warrant  the  relief:  Sigourney  v.  Zellerbach,  55  Cal.  431.  See, 
also,  Lake  v.  Tebbitts,  56  CaL  481. 

26  Shain  v.  Forbes,  82  CaL  377,  582,  23  Pac.  198.  But  see  Gil- 
man  V.  Bootz,  63  Cal.  120. 

27  Hopkins  v.  Orcutt,  61  Cal.  537. 

New  Trial,  VoL  1-39 
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fatal  variance  appear  from  the  opinion.  The  complaint  con- 
tained but  the  one  count,  and  plaintiff  sought  at  the  trial  recovery 
for  money  due  on  a  special  contract  pertaining  to  a  separate 
transaction,  and  the  trial  couri;  had  included  it  in  its  findings 
and  covered  it  in  the  judgment  which  the  supreme,  court  re- 
versed, saying :  "The  balance  due  for  the  improvements  was  un- 
der a  special  contract,  and  did  not  constitute  an  item  in  the 
mutual,  open,  running  account,  nor  did  the  parties  so  treat  it, 
under  the  complaint  as  framed.  The  plaintiff  was  not  entitled 
to  recover  this  item/^ 

Where  a  plaintiff  alleges  a  transaction  with  the  defendant  to 
consist  of  one  entire  agreement,  and  the  proof  shows  a  sale  in- 
cluding an  agreement  by  defendant  to  execute  and  deliver  a 
subsequent  written  undertaking,  or  guaranty^  not  alleged  in 
the  complaint,  there  is  a  fatal  variance  and  he  is  not  entitled  to 
judgment.  Such  was  the  case  of  Johnson  v.  Moss,*®  where  the 
court  said:  "As  against  the  plaintiff,  the  complaint  must  be 
presumed  to  state  correctly  the  terms  of  the  contract.  When, 
therefore,  the  plaintiff  proved  by  his  own  testimony  that  he 
bought  the  right  of  way  of  the  defendant's  ferry,  and  that  the 
defendant  was  to  give  him  a  written  guaranty  that  'there  should 
bo  no  more  ferry  there,'  he  proved  a  contract  essentially  differ- 
ent from  the  one  declared  on,  and  for  that  reason  the  motion 
for  nonsuit  should  have  been  granted." 

§  343.    Variance  by  proof  contradioting^  negative  allegationi. 

A  plaintiff  cannot,  having  stated  facts  for  recovery  upon 
one  theory,  recover  upon  another  theory,  negatived  by  the 
allegations  of  his  complaint.  Accordingly,  in  Gregory  v. 
Haworth*®  the  court,  after  explaining  the  allegations,  and 
pointing  out  certain  inconsistencies  in  the  complaint,  said: 
"Thus,  in  view  of  the  doctrine  that  a  pleading  must  be  con- 
strued most  strictly  against  the  pleader,  the  complaint,  so 
far  as  it  proceeds  upon  the  theory  that  Haworth  held  the  stock 
as  collateral  security  for  the  payment  of  the  fifteen  hundred 
dollars  due  from  Bartol,  becomes  felo  de  se;  and  the  matter 
thus  far  alleged  only  amounts^  in  logical  effect,  to  an  aver- 
se 45  Cal.  615,  517. 
29  25  GaL  654,  656. 
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ment  that  Bartol  was  the  owner  of  the  stock,  and  while  so 
the  owner  assigned  it  to  Haworth  in  fraud  of  his  creditors; 
yet  the  case  seems  to  have  heen  tried  upon  the  theory  that 
a  pledge  was  averred  and  the  plaintiff  allowed  to  recover  a 
judgment  upon  a  finding  of  facts  which  at  the  outset  he  declared 
to  be  pretended  and  false.  This  cannot  he  allowed  without  a 
gross  violation  of  the  rule  which  requires  that  the  allegations 
of  the  complaint,  the  evidence,  and  the  findings,  should  cor- 
respond in  legal  intent.  The  averment,  the  proof,  and  the 
findings,  should  harmonize  and  proceed  upon  the  same  theory, 
each  pointing  with  logical  distinctness  to  the  same  result.  A 
recovery,  if  had,  must  be  secundum  allegata,  and  must  be 
grounded  upon  the  facts  which  are  averred  in  the  complaint, 
and  not  upon  those  which  are  denied.^' 

§  344.    Variance  resulting^  from  nonjoinder. 

Obviously,  there  can  be  no  recovery  against  a  party  not 
before  the  court;  nor  can  the  complaint  be  so  amended  as  to 
make  him  a  party  unless  he  be  shown  to  have  a  connection 
with  the  subject  matter  of  the  action.  Where  the  agreement 
sued  on  was  proven  to  have  been  made  between  Richard  Mor- 
rison and  Bradley  Berdon  &  Co.,  and  the  allegationfi  were 
that  the  agreement  was  with  Bradley  Berdon  &  Co.,  a  cor- 
poration, made  through  its  agent  \k  was  held  that  the  judgment 
against  Bradley  Berdon  &  Co.,  a  corporation,  must  be  re- 
versed, the  court  saying:  "It  is  evident  that  he  cannot  recover 
against  the  corporation,  as  the  contract  was  not  made  by  it."*® 
And  where  the  plaintiflE  alleged  that  the  note  sued  on  was 
signed  by  one  McKinley  and  one  Campbell,  and,  to  sustain  the 
allegation,  offered  in  evidence  a  note  signed  by  H.  B.  McKin- 
ley and  C.  Campbell  &  Co.,  the  court  held  the  variance  to  be 
in  important  and  substantial  particulars,  and  therefore  fatal.** 

§  345.    Fatal  variance  not  aided  by  findings. 

While  the  allegation  of  an  essential  fact  which  is  merely  de- 
fective in  form  or  in  matters  of  detail  will  support  a  finding 
of  such  fact,  yet  no  amount  or    character    of  evidence    will 

80  Morrison  v.  Bradley,  5  Gal.  503,  504. 

81  CoteB  V.  Campbell,  3  Cal.  192. 
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justify  a  finding  of  such  fact  in  the  entire  absence  of  an  al- 
legation. In  Hicks  v.  Murray,^  where  the  judgment  had 
been  given  in  favor  of  a  defendant  upon  his  cross-complaint, 
which  omitted  to  allege  one  of  the  essentials  to  the  acquisi- 
tion of  a  mechanic's  lien,  to  wit,  that  the  claim  contained  the 
name  of  the  owner,  or  reputed  owner,  the  court,  in  reversing  the 
judgment,  said :  **It  is  true  that  we  can  see  that  the  statement 
itself  is  not  defective  in  the  particular  of  ownership — ^but  this 
will  not  aid  the  pleading  upon  the  point.  By  the  tenth  sec- 
tion of  the  act  the  pleadings  in  such  cases  as  this  are  required 
to  be  the  same  as  in  other  cases.  It  has  so  often  been  de- 
termined that  unless  the  facts  essential  to  the  support  of  the 
case  be  alleged  upon  the  record,  evidence  upon  such  omitted 
facts  cannot  be  heard  or  considered,  that  a  citation  of  authority 
upon  the  point  is  unnecessary.  Evidence  of  facts,  or  stipula- 
tions as  to  facts  of  a  case,  cannot  make  the  case  broader  than 
it  appears  by  allegation,  nor  can  a  party  by  mere  force  of  facts 
admitted  or  proven  become  entitled  to  relief  to  which  he  would 
not  have  been  entitled  had  his  case  been  resisted  only  by  gen- 
eral demurrer  interposed  to  the  pleadings  upon  which  he  relies." 
And  in  Mondran  v.  Goux,®*  where  there  was  a  variance  between 
the  complaint  and  the  finding,  the  court,  in  reversing  a  judg- 
ment entered  upon  such  finding,  and  after  pointing  out  the 
variance,  said :  "In  other  words,  the  cause  of  action,  if  any,  es- 
tablished by  the  findings  is  wholly  different  from  that  averred 
in  the  complaint,  and  is  foreign  to  any  issue  raised  by  the 
pleadings.  The  rule  is  well  settled  that  a  plaintiff  must  re- 
cover, if  at  all,  upon  the  cause  of  action  set  out  in  his  com- 
plaint, and  not  upon  some  other  which  may  be  developed  by 
the  proofs.'* 

§  346.    Orounds  for  must  be  specified. 

When  a  party  moves  for  a  nonsuit,  the  grounds  of  the  mo- 
tion must  be  precisely  stated,  and  no  other  grounds  than  those 
stated  can  be  considered  by  the  court  in  granting  or  denying  the 
motion.®* 

82  43  Cal.  515,  522. 
88  51  Gal.  151,  153. 

34  Shain  v.  Forbes,  82  Cal.  577,  582,  23  Pac.  198;  Coffey  t.  Greea- 
iield,  62  CaL  602;  Gardiner  ▼.  Schmaelzle,  47  CaL  588;  Baimond  v. 
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A  motion  for  nonsuit,  as  has  been  previously  explained,  per- 
forms the  same  oflBce  as  a  demurrer  to  evidence,  which  was  the 
original  form  of  procedure  to  reach  a  failure  of  proof.  A  de- 
murrer to  evidence  is  simply  an  objection  to  the  suifBciency  of 
evidence,  and  is  subject  to  the  same  requirement  as  to  certainty 
and  definiteness.  The  motion  for  nonsuit,  being  little  more 
than  a  new  name  for  the  former  procedure,  is  also  required  to 
be  specific,  and  must  call  the  attention  of  the  court  and  plain- 
tiff to  the  particular  defects  in  the  proof  upon  which  the  de- 
fendant relies,  so  that  if  the  defects  so  pointed  out  be  remedi- 
able, plaintiff  may  improve  the  oportunity  of  doing  so,  by  the 
introduction  of  further  evidence,  or  by  amendment  of  his  com- 
plaint, or  both.®* 

And  here,  as  where  objections  are  made  to  evidence  offered 
during  the  trial,  the  movant  is  confined  to  the  grounds  speci- 
fied in  his  motion;  he  cannot  specify  one  ground  and  subse- 
quently urge  another,  or  others.  This  rule  was  recognized  and 
given  effect  in  one  of  the  earliest  California  cases,  in  an  action 
to  recover  the  value  of  gold-dust,  claimed  to  have  been  lost  in 

r.ldTidge,  43  Cal.  506;  Idaho  Mercantile  Go.  v.  Kalanquin  (Idaho),  62 
Pac.  925;  Howie  v.  Bratrud,  14  S.  Dak.  648,  86  N.  W.  747;  Frank  v. 
Bullion  B.  &  C.  Min.  Co.,  19  Utah,  36,  66  Pac.  419;  Wild  v.  Union  Pac. 
B.  Co.,  23  Utah  265,  63  Pac.  886;  White  v.  Bio  Grande  W.  By.  Co., 
22  Utah,  138,  61  Pac.  568;  Lewis  v.  Silver  King  Min.  Co.,  22  Utah, 
51,  61  Pac.  860.  A  specification  in  the  motion  that  ''plaintiff  has 
shown  by  hi»  own  evidence  that  he  has  no  right  of  recovery  in  this 
action,"  was  held  properly  overruled  as  being  too  vague  and  un- 
certain to  be  entitled  to  consideration:  Qivens  v.  iteeney  (Idaho),  63 
Pac.  110.  And  such  motion  on  the  ground  of  contributory  negligence 
of  plaintiff,  which  fails  to  state  or  show  any  particulars  wherein  the 
evidence  shows  contributory  negligence,  is  insufficient,  and  should 
be  overruled:  Skeen  v.  Oregon  Short-Line  B.  Co.,  22  Utah,  413,  62 
Pac.  1020.  The  general  principle  that  the  party  moving  for  nonsuit 
will  be  strictly  limited  to  the  grounds  specified  in  his  motion,  has 
been  often  declared:  See  Gardiner  v.  Schmaelzle,  47  Cal.  588*, 
Palmer  v.  Marysville  etc.  Co.,  90  Cal.  168,  27  Pac.  21,  where  the 
order  was  reversed,  although  another  ground  existed,  which  might 
have  warranted  the  order,  but  was  not  specified:  Belcher  v.  Murphy, 
81  CaL  39,  22  Pac.  264,  to  same  effect. 

85  Miller  v.  Luco,  80  Cal.  257,  22  Pac.  196;  Kiler  v.  Kimball,  10  Cal. 
267;  Silva  v.  HoUand,  74  Cal.  530,  16  Pac.  385;  Flynn  v.  Dougherty, 
91  Cal.  669,  27  Pac.  1080;  Coffey  v.  Greenfield,  62  Cal.  602;  People 
v.  Barnard,  27  CaL  470;  Shain  v.  Forbes,  82  Cal.  577,  23  Pac.  198. 
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the  inn  of  the  defendant,  where  the  plaintiff  was  a  guest.  The 
defendant  moved  for  a  nonsuit  "on  the  ground  that  the  plain- 
tiff had  not  proved  hy  competent  testimony  the  loss  of  any 
property  of  definite  value/'  That  was  the  only  ground  speci- 
fied, and  the  supreme  court  refused  to  review  the  propriety  of 
the  refusal  to  nonsuit  the  plaintiff  on  an  additional  ground,  that 
the  plaintiff  did  not  show  himself  to  have  been  a  guest  in  the 
house,  saying:  "This  being  the  only  position  taken  in  support 
of  the  motion,  unless  that  be  tenable,  the  nonsuit  was  properly 
refused,  notwithstanding  there  may  have  been  other  good  and 
sufficient  reasons,  for  which,  if  urged  at  the  proper  time,  it 
might  have  been  demanded.  A  party  making  his  motion  on 
one  ground  thereby  impliedly  waives  all  others.  He  cannot 
avail  himself  of  a  different  position,  on  appeal,  from  that  which 
he  assumed  in  the  court  below.  This  doctrine  is  well  estab- 
lished, and  is  necessary  to  be  sustained,  in  order  that  the  plain- 
tiff may  not  be  misled  in  the  course  of  the  trial,  and  in  the 
settlement  of  his  bill  of  exceptions  in  case  the  nonsuit  should 
be  ordered.''**    Jn  Coffey  v.  Greenfield,*''  the  defendant,  at  the 

86  Mateer  v.  Brown,  1  Cal.  221,  222,  223,  52  Am.  Dee.  303.  To  flame 
effect,  Kiler  v.  Kimball,  10  Cal.  267;  McGarrity  v.  Byington,  12  CaL 
429;  People  v.  Barnard,  27  Cal.  470;  Sanchez  v.  Neary,  41  Cal.  487, 
Co£fe7  V.  Greenfield,  62  Cal.  609,  ground  of  motion  too  general;  Loring 
V.  Stuart,  79  Cal.  200,  21  Pac.  651;  Miller  v.  Luco,  80  Cal.  257,  261, 
22  Pac.  195;  Quimby  v.  Boyd,  8  Colo.  197,  6  Pac.  462.  Same  ruling- 
and  further  that  objections  to  insulVicieney  of  pleading  waived  if 
not  included  in  grounds  of  motion;  Mattoon  ▼.  Fremont  etc.  Co.,  6  S. 
Dak.  198,  60  N.  W.  740,  applying  rule  to  motion  to  direct  verdict  on 
ground  that  ''evidence  does  not  preponderate  for  plaintiff;  Brown  v. 
Warren,  16  Nev.  239,  holding  that  no  ground  will  be  considered  on 
appeal  other  than  thoee  stated  at  trial;  State  v.  Tamler,  19  Or. 
533,  25  Pac.  71,  applying  rule  to  directing  acquittal  in  criminal  case. 
When  plaintiff's  case  incurable,  general  grounds  sufficient;  Daley  v. 
Buss,  86  Cal.  117,  24  Pac.  867.  See  note  to  French  v.  Smith,  24  Am. 
Dec.  624.  In  State  v.  Tamler,  supra,  the  court  said:  "If  counsel 
for  defendants  relied  upon  the  grounds  urged  here  for  asking  the 
court  below  to  direct  an  acquittal  of  his  clients,  he  should  have  so 
stated  and  thereby  given  the  court  an  opportunity  to  have  passed 
upon  them;  and  if  the  ruling  was  against  him,  preserve  the  same  on 
the  record  so  we  could  be  advised  thereof.  It  is. very  possible  that 
the  grounds  upon  which  the  appellant  now  contends  the  motion  should 
have  been  granted,  might  have  been  obviated  at  the  trial  had  they 
been  stated.    We  are  not  advised  from  the  record  what  reason,  if 
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close  of  plaintiff's  evidence,  moved  for  a  nonsuit,  on  the  gen- 
eral ground  that  "there  was  no  evidence  to  sustain  the  ac- 
tion" without  specifying  wherein  there  was  a  lack  of  evidence. 
On  appeal  the  supreme  court  said:  "The  motion  was  properly 
denied.  It  is  settled  law  in  this  state  that  a  party  moving  for 
a  nonsuit  should  state  in  his  motion  precisely  the  grounds  on 
which  he  relies,  so  that  the  attention  of  the  court  and  opposite 
counsel  may  be  particularly  directed  to  the  supposed  defects  in 
the  plaintiflPs  case.'* 

any,  was  anigned  in  the  eourt  below  why  this  motion  should  have 
been  allowed  nor  what  question  the  court  actually  did  decide.  We 
have  repeatedly  held  that  error  is  never  presumed,  but  must  be  made 
to  affirmatively  appear,  and  in  a  case  of  this  kind  the  motion  should 
direct  the  attention  of  the  court  and  opposite  counsel  to  the  precise 
point  made  and  the  grounds  thereof."  After  reviewing  authorities, 
the  court  continued  thus:  "These  rules  have  their  foundation  in  a 
due  regard  to  the  fair  administration  of  justice,  which  requires  that 
when  an  error  is  supposed  to  have  been  committed,  there  should  be 
an  opportunity  to  correct  it  at  once  before  it  has  had  any  conse- 
quences. The  law  should  not  permit  a  party  to  make  a  general  mo- 
tion, as  in  this  case,  and  lie  by  without  having  the  particular 
grounds  of  this  motion  made  known  to  the  court,  and  take  the  chances 
of  success  on  the  grounds  which  the  judge  may  think  proper  to  put 
his  ruling,  and  then  if  he  fails  to  succeed  with  either  court  or  jury 
avail  himself  of  an  objection,  which  if  it  had  been  stated  might  have 
been  removed.  This  works  no  injustice  to  a  party,  for  if  there  be 
merit  in  his  motion  or  objection  be  has  the  full  benefit  of  it  and  if 
there  be  no  merit  he  certainly  ought  not  to  succeed.  In  the  midst 
of  a  trial  at  niei  prius  the  judge  is  necessarily  compelled  to  rule  upon 
many  questions  of  law  without  the  opportunity  of  deliberating  the 
importance  of  the  question  demanded,  and  it  is  but  an  act  of  justice 
to  him  that  such  rulings  be  not  reversed,  unless  his  mind  was  sped- 
ficaUy  drawn  to  the  point  upon  which  the  reversal  was  asked  and 
acted  upon  as  deliberately  as  time  and  circumstances  would  admit." 
To  same  effect,  Schile  v.  Brokhahus,  80  N.  Y.  620.  In  Edwards  v. 
Carr,  13  Gray,  238,  Shaw,  G.  J.,  says:  ''It  is  very  important  that  no 
objection  to  a  verdict  be  brought  before  this  court  by  an  exception 
which  was  not  in  some  form  taken  at  the  trial,  especially  in  a  case 
where  there  is  ground  to  believe  that  if  it  had  been  brought  to  the 
attention  of  the  judge  and  adverse  counsel,  it  might  have  been 
avoided  by  an  amendment  or  by  a  more  specific  direction  by  the 
judge  sustaining  or  overruling  it.  The  party  objecting  would  have 
the  full  benefit  of  his  objection  in  matter  of  law,  if  well  founded, 
cither  by  a  ruling  in  his  favor  or  by  an  allowance  of  the  exception, 
and  the  rights  of  both  parties  be  secured." 
37  62    Gal.   602,   608. 
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It  is  well  settled  that  the  supreme  court  will  not  look  into 
the  evidence  to  see  whether  the  action  of  the  lower  court  in. 
denying  a  nonsuit  was  tenable,  where  the  motion  does  not 
specify  the  grounds.'®  In  Silva  v.  Holland*®  the  record  re- 
cited that :  "Defendants  have  moved  for  a  nonsuit,  which,  after 
argument,  was  denied  by  the  court,  and  the  defendants  ex- 
cepted,'* and,  in  affirming  the  action  of  the  lower  court  deny- 
ing the  motion,  the  supreme  court  remarked  that  for  that  rea- 
son alone,  if  for  no  other,  the  motion  was  properly  denied. 

It  is  equally  well  settled  that  if  a  nonsuit  be  granted  below 
upon  a  specified  objection  not  well  taken,  the  order  will  be  set 
aside  on  appeal,  without  investigation  of  other  alleged  defects 
in  the  evidence  which  might  Support  the  order.  In  Sanchez  v. 
Neary'*®  the  grounds  of  the  motion  as  shown  by  the  transcript 
were:  First,  that  the  plaintiff  had  failed  to  show  the  title  to 
the  demanded  premises  to  be  in  himself;  second,  that  he  had 
failed  to  show  that  said  premises  were  included  in  any  of  the 
deeds  offered  in  evidence,  or  in  the  grant  or  patent  to  the  per- 
son from  whom  he  deraigned  title.  The  deed  from  the  latter 
to  plaintiff's  immediate  grantor  had  been  admitted  in  evidence 
without  having  been  objected  to  on  the  ground  that  it  did  not 
include  the  premises  in  controversy,  and  there  was  nothing  in 
the  record  to  show  that  the  attention  of  the  court  or  counsel 
was  called  to  the  point  relied  upon  on  appeal,  to  wit,  that  the 
particular  deed  did  not  include  the  particular  lot  involved  in 
the  action.  The  supreme  court  held  that,  inasmuch  as  it  did 
not  aflfirmatively  appear  from  the  specifications  for  nonsuit  that 
the  deed  did  not  include  the  lot  in  controversy,  and  as  suflB- 
cient  appeared  on  the  face  of  the  deed  to  raise  a  presumption 
that  it  included  the  premises  described  in  the  complaint,  it 
would  look  no  further,  and  reversed  the  order. 

§  347.    Specificationfl   required   where   nonsuit   on   opening 
statement. 

The  same  rule  applies  where  a  nonsuit  has  been  granted  on  an 

88  Flynn  v.  Dougherty,  91  CaL  669,  671,  27  Pac  1080;  Silva  r. 
Holland,  74  Cal.  530,  16  Pac.  385. 

89  74  Cal.  530,  531,  16  Pac.  385. 

40  41  Cal.  485,  487.  Sec,  also,  Baimond  v.  Eldridge,  43  CaL  506, 
608. 
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opening  statement  of  plaintiff *8  counsel;  and^  unless  the  defects 
are  pointed  out  in  the  case  stated  in  the  opening  statement^  the 
motion  shiuld  not  be  granted.  In  Baimond  v.  Eldridge'**  the 
court  said :  ^^In  his  opening  the  plaintiff  failed  to  state  any  title 
or  right  of  possession  in  himself,  and  if  the  motion  for  nonsuit 
had  been  made  on  this  ground,  it  ought  to  have  been  granted. 
But  the  defendant  did  not  see  fit  to  rely  on  this  as  a  ground  for 
nonsuit.  If  he  had,  the  court  might  have  permitted  the  plain- 
tiff to  amend  his  stutement  and  cure  the  defect.  Having  omitted 
to  rely  upon  this  ground  of  nonsuit  in  the  court  below,  he 
will  not  be  allowed  to  raise  the  question  for  the  first  time  here. 
We  can  only  review  the  action  of  the  court  on  the  defendant's 
motion  as  he  made  it;  and  I  think  the  court  erred  in  granting 
the  motion  on  the  grounds  stated.^' 

g  348.    Depree  of  partioularity  required  in  specifying. 

It  would  seem  that,  by  analogy  to  the  rules  governing  speci- 
fications of  the  insufiiciency  of  evidence,  the  same  degree  of 
particularity  as  there  required  would  be  required  on  motion  for 
nonsuit.  But  it  was  held  in  one  case**  that  a  statement  of 
the  grounds  of  the  motion,  that  the  plaintiff  had  failed  to  prove 
a  single  allegation  of  his  complaint,  were  sufficiently  precise 
and  definite  to  sustain  an  order  granting  a  nonsuit.  The  court 
reasoned  that  from  this  it  would  be  understood  that  plaintiff 
had  not  proved  a  single  material  allegation  of  the  complaint. 
From  this  case  it  would  appear  that  a  somewhat  different  rule 
applies  on  appeal  where  the  court  has  granted  the  motion  from 
that  applicable  where  the  motion  is  denied  and  the  defendant 
appeals,  the  latter  being  held  to  the  strict  rule  as  to  specifica- 
tions, while,  where  the  nonsuit  is  granted,  the  presumption 
against  error  comes  to  the  defendant's  aid.  In  the  case  just 
noticed  the  court  said:  "The  plaintiffs'  attorney,  no  doubt,  un- 
derstood what  was  meant  by  the  statement  made  by  the  attor- 
ney for  the  defendants,  viz.,  that  the  plaintiff  had  not  proved  a 
single  material  allegation  of  the  complaint.  We  cannot  say 
that  the  nonsuit  was  erroneously  granted,  for  the  reason  that 
the  grounds  on  which  it  was  asked  were  not  stated  with  the  pre- 
cision and  definiteness  that  the  law  required." 

41  43  Cal.  506,  508. 

42  Carter  v.  Hopkins,  79  Cal.  82,  21  Pac.  649. 
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§  349.    When  role  as  to  specification  of  groimds  does  not 
apply. 

At  any  rate,  the  rule  requiring  specifications  extends  no  fur- 
ther than  the  reason  for  it,  and  does  not  apply  where  the  plain- 
tiff's case  could  not  be  cured,  even  if  attention  had  been  called 
to  its  defects  by  a  specification  of  the  grounds  of  the  motion. 
In  Daley  v.  Eoss,^  where  the  complaint  alleged  a  contract,  and 
the  proof  was  of  a  contract  so  different  that  the  complaint  could 
not  be  so  amended  as  to  cover  it,  the  court  said :  ^'The  plain- 
tiff's idea  that  it  was  for  the  defendants  to  set  up  the  excuse  for 
nonperformance  of  the  contract  is  without  foundation.  It  re- 
sults that  the  evidence  does  not  prove  the  case  made  by  the 
complaint.  It  is  objected,  however,  that  the  defendants  did 
not  specify  this  as  a  ground  of  their  motion  for  nonsuit.  It 
is  undoubtedly  a  settled  rule  that  a  motion  for  nonsuit  should 
specify  the  grounds  upon  which  it  is  made,  and  ordinarily  a 
ground  which  is  not  stated  cannot  be  considered.  But  the  rea- 
son of  the  rule  is  to  afford  an  opportunity  to  correct  such  de- 
fects as  admit  of  correction.  It  is  plain  that  this  reason  does 
not  apply  where  the  defects  do  not  admit  of  correction.  As 
to  such  cases,  the  rule  does  not  apply.  Or,  if  the  phrase  be  pre- 
ferred, where  the  defects  cannot  be  corrected,  the  error  in  not 
specifying  the  grounds  of  the  motion  is  immaterial.'^ 

§  360.    How  plaintiiTs  evidence  considered  on  motion. 

A  nonsuit  should  not  be  granted  if  there  is  evidence  tending 
to  prove  all  the  material  allegations  of  the  complaint"**    Or,  as 

48  86  Cal.  114, 117,  24  Pac.  867,  citing  cases. 

44  McKee  v.  Greene,  31  Cal.  418.  See,  also,  Felton  v.  Millard,  81 
Cal.  540,  21  Pac.  533;  22  Pac.  750;  Higgins  v.  Bagsdale,  83  CaL  219, 
23  Pac  316;  Idaho  Mercantile  Co.  v.  Kalanquin  (Idaho),  62  Pac 
92^;  Cummings  v.  Helena  etc.  B.  Co.,  26  Mont.  434,  68  Pac  852; 
Cameron  v.  Kenyon,  ConneU  etc.  Co.,  22  Mont.  312,  74  Am.  St.  Bep. 
602,  56  Pac  358;  Bosenbaum  v.  Hayes,  8  N.  Dak.  469,  79  N.  W.  987; 
Chaperon  v.  Portland  Elec  Co.,  41  Or.  39,  67  Pac  928;  Huber  v. 
Miller,  41  Or.  103,  68  Pac  400;  Baines  v.  Coos  Bay  Nav.  Co.,  41 
Or.  135,  68  Pac  397;  Bohl  v.  DeU  Bapids  (City  of),  15  S.  Dak. 
619,  91  N.  W.  315;  Yankton  Ins.  Co.  v.  BaUway,  7  S.  Dak.  428,  64 
Kev.  514;  Grigsby  v.  Weetern  Union  Tel.  Co.,  6  8.  Dak.  561,  59  K. 
W.  734.  And  similarly  the  evidence  of  the  opposite  party  must  b« 
presumed  to  be  true,  and  if  ruled  against,  the  party  making  the  mo- 
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has  been  otherwise  expressed,  the  motion  should  be  denied  if 
the  plaintiff  has  made  out  a  prima  facie  case,  and  there  is  no 
material  variance  between  the  averments  and  the  proof.*** 

Motion  for  nonsuit,  by  analogy  to  demurrer,  admits  the  truth 
of  testimony  introduced,  but  challenges  its  legal  suflBciency.'*® 
It  not  only  admits  the  literal  truth  of  plaintiff^s  evidence,  but 
admits  every  inference  of  fact  which  can  properly  be  diawn 
therefrom.  It  has  the  same  effect  in  presenting  a  question  of 
law  as  would  a  general  demurrer  to  a  complaint  alleging  only 
the  same  facts.^''    Nor,  in  deciding  the  motion,  can  the  court 

tion  cannot  object,  on  appeal  that  it  was  a  question  of  fact  and 
not  of  law:  Grigsby  v.  Tel.  Co.  5  S.  Dak.  561,  59  N.  W.  734;  Mar- 
shall V.  Harney  Peak  Min.  Co.,  1  8.  Dak.  350,  47  N.  W.  290.  It  was 
held  that  where  plaintiff's  evidence  proved  the  correctness  of  the  de- 
fendant's contention  as  to  the  state  of  the  accounts  a  nonsuit  was 
warranted:  Burraston  v.  First  Nat.  Bank,  22  Utah,  328,  62  Pac.  425. 
If  there  is  evidence  which  should  go  to  the  jury  on  the  material 
issues  of  the  case  (Alvarado  v.  De  Celis,  54  Cal.  588),  or  if  the  evi- 
dence and  presumptions  reasonably  arising  therefrom  tend  to  prove 
the  facts  in  controversy  (De  Bo  v.  Cordes,  4  Cal.  117),.  a  nonsuit  is 
improper.  If  in  an  action  to  recover  real  estate  plaintiff's  evidence 
shows  a  right  of  recovery  of  any  portion  of  the  tract  sued  for,  a  non- 
suit as  to  the  whole  tract  is  improper:  Wright  v.  Beseberry,  81  Cal. 
87  22  Pac.  336;  also,  where  plaintiff's  evidence  shows  he  is  entitled 
to  at  least  nominal  damages:  Treadway  v.  James,  57  Cal.  137;  Han- 
cock V.  Hubbell,  71  Cal.  537,  12  Pac.  618.  If  there  be  a  substantial 
conflict  in  the  evidence  upon  a  material  issue,  a  nonsuit  should  not 
be  granted:  Simpson  v.  Appelgate,  67  Cal.  471,  8  Pac.  39.  But  in 
passing  upon  the  motion  the  court  cannot  consider  anything  as 
evidence  for  plaintiff,  which  has  not  been,  in  fact,  put  in  evidence; 
and  where  the  ground  of  motion  was  that  it  appeared  that  the  note 
sued  on  was  secured  by  mortgage,  which  had  not  been  foreclosed, 
it  was  held  that  the  fact  that  the  action  had  been  amended  by  at- 
tachment based  upon  an  affidavit  of  plaintiff,  that  the  security  had 
become  worthless  could  not  be  considered  in  aid  of  plaintiff's  case, 
the  affidavit  not  having  been  put  in  evidence,  nor  the  worthlessness 
of  the  security  otherwise  proven:  Brophy  v.  Downey,  26  Mont.  252, 
67  Pac.  312. 
46  Chapman  v.  Neary,  115  Cal.  79,  46  Pac.  867. 

46  Butler  V.  Hyland,  89  Cal.  575,  26  Pac.  1108.  See,  also,  Warren  ▼• 
McGUl,  103  CaL  153,  37  Pac.  144;  Dow  ▼.  G.  ft  C.  M.  Co.,  31  Cal.  650; 
holding  that  on  the  motion,  every  fact  must  be  accepted  as  proven 
which  the  evidence  tends  to  prove. 

47  Warner  v.  Darrow,  91  Cal.  309,  27  Pac.  737;  Goldstone  v.  Mer- 
chants' etc.  Co.,  123  Cal.  625,  56  Pac.  776. 


S  351  NEW  TRIAL- SUBSTANTIVE  ELEMENTS.  620 

properly  consider  any  errors  committed  in  the  admission  of  evi- 
dence. Fnll  effect  must  be  given  to  evideiice,  though  errone- 
ously admitted  against  objection,  if  it  be  not  irrelevant  or  with- 
out force.**® 

A  nonsuit  should  not  be  granted  when  there  is  any  evidence 
tending  to  sustain  plaintiff's  case,  without  passing  upon  its 
sufficiency.*®  And  the  evidence  should  be  interpreted  most 
strongly  against  the  defendant.*^^  So,  if  there  be  a  conflict  in 
plaintiff's  evidence,  and  some  of  it  tends  to  sustain  plaintiffs 
case,  a  nonsuit  should  not  be  granted.*^ 

§  351.    Same  rules  apply  whether  trial  by  oonrt  or  jury. 

The  rules  as  to  Honsuit  are  the  same,  and  are  to  be  similarly 
applied,  when  the  trial  is  by  the  court  as  when  it  is  by  a  jury.*^ 
The  general  rule  on  the  subject  was  thus  stated  in  Downing  v. 
Murray  :^^  **With  a  jury  present,  the  judge  should  grant  a  non- 
suit where  a  verdict  in  favor  of  plaintiff  should  be  set  aside 
for  want  of  evidence  to  support  it,  and,  in  the  absence  of  the 
jury,  where  the  evidence  is  insuflScient  to  support  a  judgment 
for  plaintiff.*' 

48  Wright  ▼.  Eoseberry,  81  Cal.  87,  22  Pac.  S36;  O'Connor  ▼. 
Hooper,  102  Cal.  528,  3d  Pac.  939.  In  the  second  case  the  court  said: 
*<  Defendant 's  motion  for  nonsuit  was  not  made  on  the  ground  that 
the  evidence  which  had  been  admitted  did  not  substantially  tend 
to  prove  all  the  facts  essential  to  plaintiff's  cause  of  action,  but 
only  on  the  same  grounds  upon  which  portions  of  the  admitted  evi- 
<lence  had  been  objected  to  when  offered,  and  to  the  admission  of 
which  defendant  duly  excepted;  so  that  the  exception  to  the  order 
denying  the  nonsuit  added  nothing  to  the  exceptions  before  taken 
to  the  admission  of  the  evidence,  and  does  not  raise  the  question 
whether  the  admitted  evidence  tended  to  prove  all  the  material  al- 
legations of  the  complaint;  and,  since  errors  in  admitting  evidence 
cannot  be  reviewed  on  a  motion  for  nonsuity  it  follows  that  the  non- 
suit was  properly  denied." 

49  Zilmer  v.  Gerichten,  111  Cal.  73,  43  Pac.  ^08. 

60  Qoldstone  v.  Merchants'  etc.  Co.,  123  Cal.  625,  56  Pac.  776. 

61  Pacific  L.  Ins.  Co.  v.  Fisher,  109  Cal.  566,  42  Pac.  164.  See, 
also,  Wasserman  v.  Sloss,  117  Cal.  425,  59  Am.  St.  Bep.  209,  49  Pac. 
566,  holding  that  the  question  of  variance  between  the  testimony  of 
the  plaintiff  and  that  of  one  of  his  witnesses  could  not  be  considered 
on  the  motion. 

62  Goldstone  v.  Mirchants'  etc.  Co.,  123  Cal.  625,  56  Pac.  776. 
68  113  Cal.  455,  463,  45  Pac.  869. 
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§  352.    Of  the  judgment  to  which  defendant  entitled. 

Whether  the  plaintiff  take  a  voluntary  nonsuit  or  be  non- 
suited on  motion  of  defendant,  the  judgment  should  be  of  non- 
suit and  dismissal,  and  not  on  the  merits.*^  But  where  a 
motion  for  nonsuit  was  made  at  the  close  of  plaintiflf^s  evidence, 
with  the  understanding  that  neither  party  had  any  further  evi- 
dence to  offer,  and  that,  if  the  nonsuit  should  be  granted,  judg- 
ment shpuld  go  for  the  defendants,  otherwise,  for  the  plain- 
tiff, and  the  motion  was  denied^  and  the  court  made  findings 
and  gave  judgment  for  the  plaintiff,  defendant  not  applying 
for  leave  to  introduce  any  evidence,  it  was  held  the  judgment 
should  be  affirmed.'"'^ 

On  the  same  principle  as  that  above  stated,  where  a  cause 
has  been  submitted  upon  the  merits  by  both  parties,  the  plain- 
tiff, as  well  as  the  defendant,  has  a  right  to  a  final  judgment 
upon  the  merits.*^^  And  where  there  are  cross-complaints  filed 
by  defendants,  the  court  cannot,  on  nonsuiting  the  plaintiff, 
dismiss  the  cross-complaints.'^'^ 

64  Wood  V.  Eamond,  42  Gal.  643.  Nonsuit  oonstitutes  no  estoppel: 
Jacob  V.  Day,  111  Cal.  671,  44  Pac.  243. 

65  Tuller  y.  Arnold,  98  Cal.  522,  33  Pac.  445.  If  a  verdict  ia 
directed  in  favor  of  defendant,  it  precludes  another  action  for  the 
same  cause  which  is  not  the  case  where  a  motion  is  allowed  to  take 
the  case  from  the  jury  for  insufficiency  of  plaintiff's  evidence:  Huber 
V.  Miller,  41  Or.  Iu3,  68  Pac.  400. 

56  San  Jose  Banch  Co.  v.  San  Jose  Land  etc.  Co.,  126  Cal.  322,  324, 
58  Pac.  824. 

57  Taylor  v.  Bartholomew  (Idaho),  56  Pac.  325.  To  same  effect 
Warner  v.  Darrow,  91  Cal.  309,  312,  27  Pac.  737.  In  the  second  caae 
above  the  court  clearly  explained  the  proper  practice  in  such  case 
as  follows:  ''The  nonsuit  of  plaintiff,  upon  motion  of  defendant,  did 
not  operate  as  a  dismissal  of  the  action,  so  as  to  prevent  the  trial 
of  the  issues  arising  upon  the  cross-complaint  and  the  answer  thereto. 
The  effect  of  this  order  was,  that  plaintiff  was  entitled  to  no  relief 
against  the  defendant  on  account  of  matters  alleged  in  the  complaint, 
but  the  issues  made  by  the  cross-complaint,  and  the  anewer  thereto 
stiU  remained,  and  the  appellant  was  entitled  to  have  them  tried  and 
disposed  of.  This  wae,  in  effect,  00  held  in  Mott  v.  Mott,  28  Cal. 
419.  The  case  of  Wood  v.  Bamond,  42  Gal.  644,  upon  which  respond- 
ent relies,  ia  not  in  conflict  with  this  view.  In  that  case  there  was 
no  cross-complaint,  and  what  was  there  said  about  an  order  of  nou- 
suit  being,  in  effect,  a  dismissal  of  the  action  does  not  apply  here." 
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§  363.    How  error  in  ruling  cnred  or  waived* 

The  error  in  refusing  a  motion  for  nonsuit  is  not  cured  by 
the  subsequent  verdict  of  the  jury  in  favor  of  the  plaintiff.*® 
But  it  has  been  held  in  several  cases  that^  if  the  motion  be 
made  at  the  close  of  plaintiff's  case,  in  order  to  be  available  as 
ground  for  error  it  must  be  renewed  at  the  close  of  the  case.** 
And  it  is  cured  if,  after  the  ruling,  the  defendant  introduces  evi- 
dence which  supplies  the  defect  in  plaintiff's  evidence.*®  In 
such  case,  if  the  defendant  fails  to  stand  upon  an  adverse 
ruling  on  the  motion,  and  other  evidence  is  thereafter  intro- 
duced which  supplies  the  defects  in  plaintiff's  case,  such  evi- 
dence inures  to  plaintiff's  benefit,  and  cures  the  defect,  so  that 
it  cannot  be  urged  as  a  ground  for  new  trial.®* 

Mere  defectiveness  of  allegation  must  be  distinguished  from 
total  absence  of  allegation,  and  variances  between  the  proof  of 
details  are  immaterial  if  there  be  no  essential  conflict  between 
such  proof  and  the  finding.  In  such  case,  the  variance  is 
waived  by  failure  to  object  to  evidence  at  the  trial  and  to  point 
out  the  variance.    Thus,  in  Paul  v.  Silver,^  where  the  com- 

68  McOraw  v.  Friend,  120  Cal.  574,  52  Pac.  1004.  In  this  case  the 
court  said:  ''It  is  said  by  counsel  for  respondent  that  the  question 
of  negligence  has  been  submitted  to  a  jury,  and  that  the  court  should 
be  bound  by  their  conclusion.  But  the  motion  for  a  nonsuit  was 
addressed  to  the  court,  and  presented  a  question  of  law  for  it  to 
decide,  and  in  deciding  thai  question  the  court  erred;  and  the  8ub> 
sequent  decision  of  the  jury  could  not  cure  that  error." 

69  Bowman  v.  Eppinger,  1  N.  Dak.  21,  44  N.  W.  1000;  lUstad  ▼. 
Anderson,  2  N.  Dak.  167,  49  N.  W.  659;  Brace  ▼.  Van  Eps,  12  S.  Dak. 
191,  80  N.  W.  197;  First  Nat.  Bank  v.  Red  Biver  Nat.  Bank,  9  N. 
Dak.  319,  83  N.  W.  221. 

60  Russell  v.  Pacific  Can  Co.,  116  Cal.  527,  48  Fac.  616;  ante,  §8  332- 
334. 

61  Power  v.  Stocking,  26  Mont.  478,  68  Pac.  857.  When  after  plain- 
tiff has  introduced  evidence  to  prove  some  of  this  allegations  of  the 
complaint  the  court  clearly  intimates  that  he  cannot  recover,  he  ia 
not  bound  to  introduce  evidence  to  sustain  other  allegations,  unless 
BO  advised  by  the  court:  Bundage  v.  Mellon,  5  N.  Dak.  72,  63  N.  W. 
209,  The  right  of  a  defendant  to  have  all  the  issues  of  fact  sub- 
mitted to  the  jury  is  not  waived  by  his  motion  to  direct  a  verdict, 
unless  the  plaintiff  also  asks  a  directed  verdict:  Wilson  v.  Com- 
mercial etc.  Co.,  15  S.  Dak.  322,  89  N.  W.  649. 

62  16  Cal.  74,  76. 
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plaint  designated  a  point  in  the  boundary  of  the  tract  of  land 
involved  in  the  suit  as  the  '^northeasterly''  corner,  and  the 
proof  showed  it  to  be  the  northwesterly  corner,  it  was  held  in- 
sufficient to  warrant  a  reversal  of  the  judgment,  the  other  and 
more  definite  marks  of  description  sufSciently  indicating  and 
identifying  the  premises.     And  in  Ziegler  v.  Wells,®*  where 
the  action  was  against  an  express  company  doing  business  as  a 
common  carrier,  the  draft  upon  which  the  action  was  grounded 
was  alleged  in  the  complaint  to  have  been  signed  "John  Q. 
Jackson,''  and  the  proof  showed  that  it  was  signed  "John  Q. 
Jackson,  agent,"  and  the  supreme  court  held  the  variance  im- 
material because  it  would  be  so  regarded  in  an  action  upon  the 
draft  against  the  drawer,  the  court  saying:  "The  variance  goes 
merely  to  the  identity  of  the  paper  or  document  which  it  is 
alleged  the  defendants  undertook  to  carry.     The  draft  alleged 
and  the  draft  proved    are  identical  in  legal  effect;  and  they 
were  also  circumstantially  identical,  except  in  the  matter  of 
the  word  'agent'    We  cannot  consider  that  the  absence  of  that 
particle  in  the  allegations  and  its  presence  in  the  proof,  could 
have  affected  any  substantial  rights  of  the  defendants." 

But  while,  as  before  stated,  mere  defectiveness  in  matters 
of  detail,  or  ambiguity  and  a  certain  degree  of  uncertainty,  are 
waived  by  failing  to  specially  demur,  or  to  otherwise  point  out 
the  defect,  yet  uncertainty  in  a  pleading  may  be  such  as  to 
amount  to  an  entire  failure  to  state  a  cause  of  action;  and  in 
that  case  the  defendant  may  effectively  point  it  out  on  motion 
in  arrest  of  judgment  or  on  appeal.  Thus  where,  in  an  action 
in  replevin,  the  complaint  described  the  property  as  "about  ten 
acres  of  potatoes,  about  four  acres  of  squash,"  etc.,  and  the 
findings  also  loosely  described  the  property,  giving  to  each  lot 
a  valuation,  the  supreme  court  reversed  the  judgment,  saying  :®* 
'This  description  of  goods  recovered  is  obviously  insufficient 
to  sustain  a  judgment  in  replevin,  unless,  perhaps,  it  be  aided 
in  this  instance  by  reference  to  the  description  set  forth  in  the 
complaint.  On  looking  into  the  complaint,  however,  the  de- 
scription there  given  is,  if  possible,  even  less  definite  than  that 
found  in  the  judgment  itself." 

63  28  Cal.  264,  266. 

M  Welch  V.  Smith,  45  Cal.  230. 
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§  354.    Exception  to  ruling  on  motion. 

An  erroneous  ruling  on  motion  for  nonsuit,  being  an  error 
in  law  occurring  during  the  trial,  must  be  excepted  to.  The 
exception  need  not  particularize,  nor  is  there  any  prescribed 
form  for  recording  it.  Where  the  motion  is  submitted,  whether 
upon  or  without  argument,  it  often  happens  that  it  is  decided 
in  the  absence  of  the  parties.  The  court  often  has  an  excep- 
tion noted  for  the  party  against  whom  it  decides.  It  is  the 
better  practice,  in  cases  of  such  submission,  to  have  it  understood 
that  this  shall  be  done.  If  the  statement  on  motion  for  new 
trial,  or  the  bill  of  exceptions  on  appeal,  fail  to  show  an  excep- 
tion to  the  court's  ruling  on  the  motion,  it  will  not  be  reviewed. 
In  Craig  v.  Hesperia  L.  &  W.  Co.®*^  the  court  said :  '^The  main 
attack  of  appellants  is  upon  the  order  granting  the  nonsuit. 
The  only  specification  under  the  head  of  ^errors  of  law  occur- 
ring at  the  trial  and  excepted  to  by  the  appellants'  is  that  'the 
court  erred  in  granting  defendant's  motion  for  a  nonsuit.'  But 
the  record  shows  no  exception  taken  to  the  order  granting  the 
motion  for  nonsuit,  and  therefore  that  order  cannot  be  here 
reviewed.  The  ruling  of  a  trial  court  upon  a  motion  for  a  non- 
suit presents  a  question  of  law^  and,  as  such^  must  be  both  ex- 
cepted to  and  specified." 

65  107  Cal.  67?,  40  Pac.  1057.  See,  also,  Malone  v.  Beardsley,  92 
Cal.  150,  28  Pac.  218;  Warner  v.  Darrow,  91  Cal.  309,  27  Pae.  737; 
Flashner  v.  Waldron,  86  Gal.  211,  24  Pae.  1063;  Sehroeder  y.  Schmidt, 
74  Cal.  459,  16  Pac.  243;  Cravens  v.  Dewey,  13  Cal.  40.  Where  on 
motion  of  defendant  the  court  took  the  case  from  the  jurj  and  de- 
cided it  on  questions  of  law,  and  the  plaintiff  interposed  no  objection, 
it  was  held  that  the  latter  had  no  standing  to  move  for  a  new  trial: 
Nelson  v.  Jordoth,  15  S.  Dak.  40,  87  N.  W.  140. 
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I  373.  Objection  to  sufficiency  of  notice — How  and  where  to  be  made. 
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}  377.    Effect  of  statutes  upon  proceeding  previously  commenced. 

§  355.    How  usually  instituted,  acquisition  of  jurisdiction. 

The  method  of  initiating  the  proceeding  for  a  new    trial 
varies  according  to  the  statutes  of  different  states.    In  the  fed- 
New   Trial,  Vol.   1—40    (625) 
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eral  courts,  there  being  no  federal  statute  on  the  subject,  it  is 
regulated  by  rules  of  court  which  usually  conform  to  the  prac- 
tice of  the  particular  states  wherein  they  exercise  jurisdiction.* 
It  is  almost  invariably  instituted,  however,  by  the  movant,  serv- 
ing on  the  opposition,  and  filing  with  the  clerk,  a  writing, 
usually  a  notice,  but  in  some  jurisdictions  a  petition  or  com- 
plaint, and  in  one  or  two  a  rule  of  court,  or  order  of  court  to 
show  cause.*  Where  the  proceeding  is  independent  of,  and 
collateral  to,  the  action  in  which  it  is  instituted,  as  it  is  in  a 
majority  of  states,  especially  in  civil  cases,  the  paper  so  served 
and  filed  performs  the  oflSce  of  process,  by  which  jurisdic- 
tion is  acquired  similar  to  that  performed  by  the  summons  in 
an  action  or  special  proceeding.  It  also  performs  the  func- 
tion of  the  pleading  on  the  part  of  the  movant,  corresponding 
with  the  complaint  or  petition  in  the  action.  This  is  true  even 
where,  as  in  California,  the  notice  is  merely  one  of  intention, 
since  it  sets  forth  the  grounds  upon  which  the  relief  will  be  de- 
manded, must  be  filed,  and  becomes  the  basis  of  subsequent  pro- 
ceedings. A  proceeding  for  new  trial  so  begun  and  prose- 
cuted has  many  elements  in  common  with  ordinary  summary 
statutory  proceedings. 

The  statutory  requirements  are  conditions  precedent  to  the 
exercise  of  the  jurisdiction.  The  filing  and  service  of  the  paper 
process  with  which  it  is  begun,  within  the  prescribed  time,  is,  in 
all  jurisdictions,  a  primary  essential  to  the  acquisition  of  ju- 
risdiction.*   An  exception  to  this   proposition  is,   of  course, 

1  But  there  is  no  federal  statute  which  requires  conformity  to  the 
state  practice  by  the  federal  courts  in  respect  to  motions  for  new 
trial  or  bills  of  exceptions,  and  where  a  motion  for  a  new  trial  was 
filed  and  disposed  of  in  accordance  with  a  rule  of  court,  it  was  held 
immaterial  that  the  requirements  of  the  state  practice  were  not  ob- 
served: TuUis  V.  Lake  Erie  etc  B.  Co.,  105  Fed.  554,  44  C.  C.  A. 
597. 

2  The  terms  ''movant,"  designating^  the  parties  seeking  the  relief 
and   "opposition"   designating  the  party  to   be  adversely  afiFected 
by  the  proceeding,  wiU  be  hereinafter  frequently  used  for  brevity 
and  covenience. 

8  See  Bear  Biver  Min.  Co.  v.  Boles,  24  Cal.  354;  EUiott  v.  Osborne, 
1  Cal.  396;  De  Castro  v.  Bichardson,  25  Cal.  49;  Ellsassor  v.  Hunter 
26  Cal.  279;  Kelly  v.  Larkin,  47  Gal.  58;  Clark  v.  Gridley,  49  Cal.  105;* 
Burton   v.   Todd,  68   Cal.  489,   9  Pac.   663;   California  Imp.   Co.   v. 


627  INSTITUTION  OF  THE  PEOCEEDING.  |  356 

made  by  statutes  authorizing  courts  to  set  aside  verdicts  of 
their  own  motion  in  certain  instances.* 

§  366.    Divene  methods  of  commencing  the  proceeding. 

Despite  diversities  in  matters  of  detail^  such  for  instance  as 
the  names  of  the  papers  to  be  served  on  the  opposition  and  filed 
ivith  the  clerk,  in  the  time  given  in  which  to  do  this  and  to 
take  other  steps,  etc.,  there  is  great  similarity  in  the  exercise 
of  the  jurisdiction  and  practice  as  between  state  jurisdictions 
and  between  the  latter  and  the  federal  courts.  Few  decisions, 
no  matter  where  rendered,  will  be  found  wholly  inapplicable  to 
any  phase  of  the  practice,  or  stage  of  the  proceeding  in  the 
other  jurisdictions.  Taking  the  notice  of  intention  prescribed 
by  the  California  code  as  a  basis  for  comparison,  it  will  be 
found  not  to  differ  materially  from  the  rule  nisi,  and  the  ac- 
companying motion  of  the  common  law,  still  in  use  in  New 
Jersey  and  Pennsylvania.'^  It  will  be  found  to  differ  only  in 
respect  to  the  degree  of  particularity  required  and  in  name  from 
the  written  motion,®  brief,''  and  complaint,®  in  use  respectively 

Baroteau,  116  Gal.  136,  47  Pac.  1018;  Ma^on  y.  Sieglitz,  22  Colo. 
320,  44  Pac.  588  j  Geiss  ▼.  Franklin  Ins.  Co.,  123  Ind.  172,  18  Am.  St. 
Rep.  224,  24  N.  E.  99;  Emison  v.  Shepherd,  121  Ind.  184,  22  N.  E. 
S83;  State  v.  Maddox,  153  Mo.  471,  55  S.  W.  72;  First  Nat.  Bank 
V.  McAndrews,  5  Mont.  251,  5  Pac.  279;  6nm  v.  Murray,  6  Mont.  11, 
0  Pac.  447;  Killip  v.  Empire  Mill  Co.,  2  Nev.  34;  State  v.  Bank  of 
K<»vada,  4  Nev.  358.  Though  a  notice  be  given  and  filed  in  due  time, 
grounds  alleged  in  a  "supplemental''  notice  filed  too  late  will  be 
disr^arded:   State  v.  McDaniel,  supra;   Arnold  v.  Sinclair,   12  Mont. 

259,  29  Pac.  1124;  State  v.  McDaniel,  39  Or.  161,  65  Pac.  520.  Same 
ruling  with  reference  to  new  trial  of  original  proceeding  in  supreme 
court:  Matter  of  Philbrook,  108  Cal.  14,  40  Pac.  1061.  For  subject 
of  jurisdiction  generally,  see  ante,   S§   17-29. 

4  See  post,  chapter  20. 

5  See  La  VaUe  v.  Electric  Cutlery  Co.,  56  N.  J.  L.  59,  27  Atl. 
1066;  Hoban  v.  Sanford  &  S.  Co.,  64  N.  J.  L.  426,  45  Atl.  819; 
Voorsanger  v.  Field,  2  Pa.  Dist.  B.  (Pa.)  391.  Eule  nisi  still  recog- 
nized, though  practically  in  disuse  in  Georgia,  see  Georgia  Railroad 
ic  B.  Co.  V.  Usry,  82  Ga.  54,  14  Am.  St.  Bep.  140,  8  S.  E.  186. 

0  See  Bellinger  &  C.  Code  of  Or.,  {  175;  Ballinger's  Ann.  Codes 
&  Statutes  of  Wash.,  §  5075. 

7  A  consultation  of  the  statutes  of  Georgia  is  recommended. 

8  Davis  v.  Davis,  145  Ind.  4,  43  N.  E.  935;  East  v.  McKee,  14 
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in  Oregon,  Wafihington,  Georgia,  and  Indiana.  Except  in  the 
same  respects,  it  answers  all  the  purposes  of  the  petition  pre- 
sented and  filed  in  the  states  of  Iowa,  Kentucky  and  Bhode 
Island,^  In  some  states,  in  all  cases^  and  in  criminal  cases  in 
most  of  the  states,  including  California^  the  preparation  and 
use  of  a  statement  or  bill  of  exceptions  apart  from  the  first 
moving  paper,  for  use  at  the  hearing  of  the  motion,  is  dispensed 
with.  As  we  shall  presently  see,*^  it  may  be  dispensed  with  in 
California  and  in  several  other  states  in  civil  cases,  by  moving 
on  the  minutes  and  framing  the  notice  accordingly.  This  pro- 
vision is  in  conformity  to  the  practice  prior  to  statutory  re- 
quirements as  to  statements  and  bill  of  exceptions^  still  ab- 
sent in  many  states. 

§  357.  Statutory  changes  in  Califomia— Liapplicable  deei- 
sions. 

There  have  been  numerous  changes  in  the  California  statute 
governing  such  notices.  The  Practice  Act  of  1851  required 
that  the  party  intending  to  move  for  a  new  trial  should  ''give 
notice  of  the  same  within  two  days.^'  Notwithstanding  other 
changes  in  the  statute,  there  was  no  change  with  respect  to  the 
time  or  form  of  the  notice  until  the  adoption  of  the  Code  of 
Civil  Procedure. 

As  first  adopted,  the  code  provision  read  as  follows :  ''Sec.  659. 
The  party  intending  to  move  for  a  new  trial  must,  within  thirty 
days  after  the  decision  or  verdict,  file  with  the  clerk,  and  serve 
upon  the  adverse  party,  a  notice  of  his  intention,  designating 
therein  generally  the  grounds  upon  which  the  motion  will  be 
made,  and  the  time  and  place  at  which  it  will  be  brought  on  for 
hearing.  The  time  designated  must  not  be  less  than  ten  nor 
more  than  twenty  days  after  service  of  the  notice."  The  sec- 
tion was  amended  in  1874,  so  as  to  read  as  at  present  found  in 
the  code.    By  comparison  it  will  be  seen  that  the  changes  with 

Ind.  App.  45,  42  N.  E.  368;  Blackburn  ▼.  Crowder,  110  Ind.  127,  10 
N.  E.  933. 

•  See  Scott  v.  Hawk,  105  Iowa,  467,  75  N.  W.  368;  Weir  ▼.  Weir, 
19  Kj.  Law  Bep.  2005,  45  S.  W.  66;  Duncan  v.  Allender,  23  Ky-. 
Law  Kep.  256,  62  S.  W.  851;  Bassett  v.  Lowenstein,  23  B.  I.  41,  49 
Atl.  97;  Wrightman  ▼.  Kruger,  23  K.  I.  IS,  49  Atl.  39S. 

10  See  post,  f  369. 
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respect  to  meaning  were  considerable  in  scope,  and  material. 
It  required  but  a  short  period  to  demonstrate  the  inconvenience 
of  requiring  the  party  to  designate  a  day  for  the  hearing  of  a 
motion  which  he  might  by  the  utmost  diligence  be  unable  to 
come  prepared  to  present.  Other  provisions  and  changes  will 
be  noted  in  the  proper  connections. 

It  may  be  well  here  to  note  that  many  decisions  under  prior 
statutes  are  to  be  found  which  are  entirely  inapplicable.  With* 
out  appropriating  space  to  mention  them,  and  point  out  the 
particulars  wherein,  and  the  reasons  for  their  inapplicability,  it 
may  be  well  to  advise  caution  and  constant  reference  to  the 
statutory  provisions  existing  at  the  time  they  were  rendered,  in 
their  use.  Some  of  them  will  be  necessarily  referred  to  herein, 
while  others  will  not  be  noticed.  Care  will  be  taken  to  cite  as 
authority  decisions  applicable  to  existing  code  provisions  only, 
whether  rendered  prior  to  or  subsequently  to  the  final  and 
present  form  of  the  various  relevant  provisions.  The  same 
course  will  be  pursued  so  far  as  practicable,  and  the  same  cau* 
tion  advised  with  reference  to  other  states  where  reformed  sys- 
tems of  practice  have  been  instituted  during  recent  years. 

§  358.    Any  party  to  the  action  may  proceed  for  a  new  trial. 

There  is  absolutely  no  limitation  upon  the  right  of  any  party 
to  an  action  to  give  the  notice  and  move  for  a  new  trial,  and 
liave  the  motion  heard  in  a  civil  action,  any  more  than  upon 
the  right  to  commence  an  action  and  have  it  tried.  It  often 
happens  that  a  party  finds  it  necessary  or  to  his  interest  to 
move  for  a  new  trial  upon  a  decision  in  his  favor.  It  may  be 
necessary  to  do  this  for  eitlier  or  both  of  two  reasons:  first,  if 
the  decision,  though  in  his  favor,  does  not  give  him  all  that  he 
is  entitled  to,  he  has  no  other  recourse,  and  secondly,  if  the 
findings  do  not  support  the  conclusion  of  law,  which  the  court 
has  drawn,  and  judgment  which  it  has  rendered  in  his  favor,  the 
defendant  may  take  an  appeal  and  secure  a  reversal,  in  which 
case  he  will  be  subjected  to  the  costs  of  an  appeal  as  well  as 
the  delay.    In  Knowlton  v.  McKenzie,^*  some  three  months 

11  110  Cal.  183,  42  Pac.  580.  See,  also,  Pico  v.  Supelvedo,  66  CaL 
336,  5  Pac.  515;  Smith  v.  Taylor,  82  Cal.  633,  23  Pac  217;  Los  An- 
geles y.  Lankershin,  100  CaL  532,  35  Pac.  153,  556. 
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after  a  finding  warranting  a  judgment  for  plaintiff  for  a  cer- 
tain sum  had  been  filed  and  judgment  entered  for  that  amount, 
the  court,  on  plaintiff's  motion,  made  a  new  finding  in  his  favor 
for  a  larger  sum  and  entered  judgment  thereon,  causing  the 
judgment  entry  to  be  changed  accordingly.  Upon  the  defend- 
ant's appeal  upon  the  judgment-roll  alone,  the  supreme  court 
reversed  the  judgment,  holding  that,  if  plaintiff  was  not  satis- 
fied with  the  decision  in  his  favor,  his  only  proper  course  was 
to  have  moved  for  a  new  trial,  that  the  findings  could  not  be 
otherwise  changed  after  entry  of  judgment 

That  a  trial  court  may,  before  entry  of  judgment,  make 
slight  amendments  to  its  findings  after  they  are  filed  by  way  of 
correcting  a  mistake,  or  supply  a  defect  caused  by  oversight,  is 
well  settled;  but  that  it  can  make  radical  alterations  amount- 
ing to  the  rendition  of  a  different  decision  has  no  support  upon 
authority.  It  must  be  done,  if  at  all,  by  means  of  a  motion 
for  a  new  trial.**  Where,  upon  appeal  from  a  judgment  for 
defendant,  the  judgment  was  reversed  and  the  cause  remanded, 
with  directions  to  enter  judgment  for  the  plaintiff  upon  the 
findings,  which  was  done  accordingly,  and  within  ten  days 
thereafter  the  defendant  filed  notice  of  intention  to  move  for 
a  new  trial,  it  was  held,  upon  appeal  from  an  order  denying  the 
motion,  that  the  defendant,  if  not  satisfied  with  the  findings, 
should  have  filed  his  notice  within  the  period  prescribed  by  the 
Code  of  Civil  Procedure,  section  659,  and  that  this  period  hav- 
ing elapsed  before  the  filing  of  his  notice,  the  notice  came  too 
late.**  "Any  party  aggrieved''  by  a  decision  may  move  for  a 
new  trial.*'*  It  has  often  occurred  that  a  party  to  an  action 
considered  himself  aggrieved  by  a  decision  in  his  favor;  for 
instance,  by  a  verdict  in  plaintiff's  favor  for  a  less  sum  than 
that  demanded  in  the  complaint.*'* 

1^  Egan  V.  Egan,  90  Cal.  15,  27  Pac.  22.  "Clerical  misprisiona  can 
be  corrected  at  any  time  by  an  order  of  the  court,  but  judicial  errors 
can  be  remedied  only  through  a  motion  for  a  new  trial  or  on  ap- 
peal": Baker  v.  Baker,  10  Cal.  627.  See,  also,  Forquer  v.  Forquer, 
19  111.  68;  Aetna  Ins.  Co.  v.  McCormick,  20  Wis.  265;  Thompson  v. 
Thompson,  73  Wis.  84,  40  N.  W.  671;  McLean  v.  Stewart,  14  Hun,  472. 

18  Brady  v.  Feisel,  54  Cal.  180. 

14  Cal.  Code  Civ.  Proc.,  §  657. 

16  Mariana  v.  Dougherty,  46  Cal.  29.    In  this  case  the  court  laid: 
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§  359.    Who  should  be  served  with  notice. 

Practically,  the  same  rule  with  respect  to  the  persons  who 
should  and  whom  it  is  necessary  to  serve  with  notice  of  the 
motion  controls  as  in  actions.  There  exists  the  same  diflEerence 
between  necessary  or  indispensable  and  merely  proper  or  dis- 
pensable parties.  The  general  rule  is  that  the  notice  must  be 
served  upon  every  party  whose  interest  in  the  subject  matter  of 
the  motion  is  adverse  to,  or  will  be  aflfected  by,  the  granting  of 
the  motion,  or  by  changing  the  former  decision  of  court.** 
The  rule  and  its  reason  were  clearly  explained  in  Herriman  v. 
Menzies.*'^  In  that  case  it  appeared  that  an  action  was 
brought  against  several  parties  for  an  accounting  upon  a  joint 
and  several  liability  as  trustees.  Although  the  notice  of  ap- 
peal from  the  order  denying  a  new  trial  had  been  served  upon 
all  the  defendants,  there  had  been  a  failure  to  serve  the  notice 
of  intention  upon  one  of  them.  The  court,  in  affirming  the  or- 
der denying  the  motion  for  this  reason,  said:  "Section  659  of 
the  Code  of  Civil  Procedure,  however,  requires  that  the  party 
intending  to  move  for  a  new  trial  shall  'serve  upon  the  adverse 
party  a  notice  of  his  intention.'  The  'adverse  party*  upon 
whom  this  notice  is  to  be  served  is  determined  by  the  same  rules 
as  is  the  'adverse  party*  upon  whom  a  notice  of  appeal  is  to  be 
served,  viz.,  every  party  whose  interest  in  the  subject  matter  of 
the  motion  is  adverse  to  or  will  be  aflfected  by  the  granting  of 
the  motion  or  changing  the  former  decision  of  the  court;  and  a 
failure  to  serve  such  adverse  party  with  the  notice  of  an  inten- 
tion to  move  for  the  new  trial  will  be  attended  with  the  same 
consequences  as  a  failure  to  serve  an  adverse  party  with  a  no- 
tice of  appeal  from  the  judgment.    The  superior  court  can 

"A  new  trial  may  be  granted  when  the  damag^es  are  too  smaU  as 
weU  aa  when  they  are  too  large";  citing  Hall  v.  Bark  Emily  Banning, 
33  Gal.  522;  McDonald  v.  Walter,  40  N.  Y.  531. 

16  United  States  v.  Crooks,  116  Cal.  43,  47  Pac.  870;  Herriman  v. 
Menzies,  115  Oal.  16,  56  Am.  St.  Bep.  82,  44  Pac.  660,  46  Pac.  730. 
A  notice  of  motion  for  a  new  trial  was  addressed  to  and  served 
upon  the  plaintiff's  attorney  alone,  and  the  court  granted  a  new 
triaL  Held,  that  a  defendant  who  had  appeared  in  the  action  and 
filed  an  answer  to  the  moving  defendant's  cross-complaint  could  not 
he  affected  by  the  order  granting  a  new  trial,  and  as  to  him,  it  should 
be  reversed:  Wittenbrock  v.  Bellmer,  57  Cal.  12. 

17  115  Cal.  16,  26,  56  Am.  St.  Bep.  82,  44  Pac.  660,  46  Pac.  730. 
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have  no  jurisdiction  to  re-examine  an  issue  of  fact  that  it  has 
tried,  and  change  its  decision  thereon,  unless  all  the  parties  to 
the  issue  and  former  decision  are  properly  before  it.    In  the 
present  case  the  plaintiffs  sought  a  recovery  against  Mrs.  Tay- 
lor, and,  upon  the  trial  of  the  issues  involving  her  liability,  the 
court  made  certain  findings  of  fact  in  her  favor,  and  determined 
that  she  was  under  no  liability  to  account  for  any  mone3's  that 
she  had  received.    The  action  is  for  an  accounting  by  all  of  the 
defendants  as  partners  in  the  enterprise,  and  it  is  evident  that 
an  adjustment  of  their  several  rights  and  obligations  growing 
out  of  the  partnership  venture  cannot  be  had  unless  all  of  the 
parties  to  the  transaction  are  before  the  court.    The  effect  of 
granting  a  new  trial  would  be  to  vacate  the  former  findings  of 
fact,  and  compel  Mrs.  Taylor  to  again  litigate  a  controversy 
which  had  been  decided  in  her  favor.    A  new  trial  of  these  is- 
sues cannot  be  had  without  affecting  her  interests,  and,  as 
she  had  not  been  brought  before  the  superior  court  at  the  hear- 
ing of  the  motion  for  a  new  trial,  that  court  had  no  jurisdic- 
tion to  grant  the  motion,  and  its  order  denying  the  same  was 
properly  made.''    And  the  same  question  came  before  the  court 
for  review  in  United  States  v.  Crooks.*®    In  this  case  the  facts, 
taken  verbatim  from  the  opinion,  were  as  follows :  The  United 
States  brought  the  present  action  against  the  appellant  and 
many  other  defendants  for  the  condemnation  of  a  strip  of  land 
hing  between  the  San  Leandro  and  San  Antonio  estuaries  for 
the  purpose  of  constructing  a  tidal  canal  by  which  to  turn  the 
water  from  San  Leandro  bay  or  estuary  into  the  head  of  San 
Antonio  estuary.    The  complaint  contains  a  description  of  the 
strip  of  land  sought  to  be  condemned,  and  also  separate  de- 
scriptions of  the  portions  thereof  belonging  to  each  of  the  de- 
fendants, of  which  three  are  alleged  to  be  claimed  by  the  ap- 
pellant.    The  superior  court  rendered  a  judgment  in  favor  of 
the  plaintiff  for  the  condemnation  of  the  entire  strip,  and 
awarding  damages  to  each  of  the  defendants  for  the  value  of 
their  respective  parcels  of  land  so  condemned.    The  appellant 
moved  for  a  new  trial,  and  the  same  was  heard  upon  a  state- 
ment of  the  case  and  denied.     Prom  this  order  and  also  from 
the  judgment  he  has  appealed.    The  appeal  from  the  judgment 

18  116  CaL  43,  45,  47  Pac.  870. 
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was  taken  more  than  one  year  after  its  entry,  and  must  there- 
fore be  dismissed.  The  appellant^s  notice  of  intention  to  move 
for  a  new  trial  was  served  upon  the  plaintiff  alone,  and  also 
his  notice  of  appeal  from  the  order  denying  a  new  trial  was 
served  upon  the  plaintiff  alone,  and  was  not  served  upon  any  of 
his  codefendants.  The  court  in  affirming  the  order  denying  a 
new  trial  said :  ^'By  the  judgment  in  the  present  case  the  lands 
of  each  of  the  several  defendants,  as  well  as  those  of  the  ap- 
pellant, were  condemned  for  the  use  of  a  tidal  canal  between 
the  two  estuaries,  and  this  judgment  has  become  final  as  to  all 
of  the  lands  condemned,  and  also  as  to  the  amount  of  damages 
which  each  defendant  is  entitled  to  receive,  except  as  to  the  ap- 
pellant. The  effect  of  a  reversal  of  the  order  appealed  from 
would  be  to  set  aside  the  judgment  against  the  appellant,  but 
would  leave  it  in  force  as  between  the  plaintiff  and  the  other 
defendants.  This  would  result  in  rendering  futile  the  con- 
demnation of  the  lands  of  the  other  defendants,  since,  unless 
the  lands  of  the  appellant  are  also  condemned,  the  public  use 
for  which  the  judgment  of  condemnation  was  rendered — ^the  con- 
struction of  the  tidal  canal — and  the  defendant's  right  of 
passage  through  the  same,  could  not  be  made  available.  The 
judgment  for  the  condemnation  of  the  strip  of  land  described 
in  the  complaint  was  an  entirety,  and  each  defendant  is  in- 
terested in  maintaining  it  as  an  entirety.  A  reversal  as  to  a 
part  would  impair  the  rights  therein  which  the  other  defend- 
ants have  acquired,  since,  unless  all  the  lands  in  this  strip  can 
be  made  available  for  a  tidal  canal,  the  plaintiff  would  have  no 
right  to  devest  any  of  the  owners  of  their  lands  or  the  defend- 
ants to  receive  damages  therefor.  Each  of  these  defendants  is, 
therefore,  an  adverse  party,  who  should  have  been  served  with 
the  notice  of  intention  to  move  for  a  new  trial.  As  they  were 
not  before  the  court  at  the  hearing  of  this  motion,  the  court 
had  no  jurisdiction  to  grant  a  new  trial,  and  the  Fiotion  there- 
for was  properly  denied.'^  Upon  the  question  of  proper  parties 
to  the  proceeding,  that  is,  of  who  may  be  joined  in  opposition  by 
service  of  the  notice,  or  not  joined  at  the  option  of  the  movant, 
the  authorities  are  not  so  clear.  There  may  be  parties  to  the 
record  in  the  action  who  have  disclaimed  all  interest  in  the 
subject  matter,  and  who  are  not  thereby  affected  by  the  judg- 
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ment,  whether  it  be  for  or  against  them,  or  for  one  of  the  other 
parties  and  against  another^  as  in  the  case  of  Churchill  v. 
Floumoy."*®  Such  parties  are  not  necessary  parties  to  the 
proceeding,  but  there  is  no  impropriety  in  serving  them  with 
notice  of  intention.  The  same  is  true  where,  in  an  interpleader 
suit,  the  interpleading  plaintiff  in  an  action  of  interpleader  is 
discharged  by  consent  of  all  the  defendants  who  have  been 
brought  in  and  have  interpleaded  with  respect  to  the  fund  in 
dispute.^^  And  where,  in  an  action  on  a  note,  the  verdict  was 
for  plaintiff  as  against  the  indorsera,  but  in  favor  of  the  maker, 
it  was  held  not  ground  for  dismissing  a  motion  for  new  trial 
by  plaintiff  that  the  service  of  the  motion  was  not  made  on 
the  indorsers.^^ 

§  360.    When  to  give  notice. 

It  is  as  essential  to  the  jurisdiction  that  the  notice  be  given 
within  the  time  limited  by  law,  as  that  there  shall  be  a  notice. 
I'pon  this  there  is  practical  unanimity  of  authority.**  But  the 
time  is  limited  only  by  the  statutes  governing  the  subject.  It' 
u  immaterial  that  the  six  months  have  expired  within  which  an 

19  127  Cal.  355,  59  Pac.  791.  In  this  case  it  was  held  that  the 
disclaiming  defendant  was  not  an  adverse  and  hence  not  a  necessary- 
party  to  the  proceeding,  not  having  been  served  with  the  notice. 

20  Long  V.  Superior  Court,  127  Cal.  686,  60  Pac.  464,  where  tho 
interpleading  plaintiff  was  made  a  party  to  the  proceeding  for  new- 
trial  (see  San  Francisco  Sav.  Union  v.  Long,  123  Cal.  107,  65  Pac. 
708)  and  the  court  here  held  it  was  not  liable  for  costs  on  appeal 
from  order  denying  a  new  trial. 

21  Adams  v.  Bank  of  S.  County,  94  Ga.  718,  20  8.  E.  356. 

22  See  California  Imp.  Co.  v.  Baroteau,  116  Cal.  136,  47  Pac.  1018; 
Lee  (Robt.  E.)  Silver  Min.  Co.  v.  Englebach,  18  Colo.  106,  31  Pac. 
771'  Clark  v.  Perry,  17  Colo.  56,  28  Pac.  329;  Colorado  Civ.  Code,  ? 
218;  State  v.  Davis  (Idaho),  66  Pac.  932;  Idaho  Code  Civ.  Proc,  § 
3526;  McKinney  v.  State,  3  Wyo.  719,  30  Pac.  293;  Wyo.  Eev.  Stats., 
^  3348  as  amended  1890;  Beeler  v.  Landidge,  20  Ky.  Law  Hep.  1581, 
49  S.  W.  533;  Baumann  v.  Moseley,  63  Hun,  492,  18  N.  Y.  Supp.  563; 
Ariz.  Bev.  Stats.,  S  1748;  Mont.  Code  Civ.  Proc,  §  1173;  Nev.  Comp. 
Laws,  §  3292;  Bellinger  &  C.  Code  Oregon,  S  175;  Utah  Code  Civ, 
Proc.  §  3294;  Ballinger's  Ann.  Codes  &  Statutes  of  Washington,  S 
6075.  Nearly  every  case  cited  in  the  section  foUowing  this  is  au- 
thority to  the  same  effect. 
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appeal  might  be  taken  from  any  order  which  might  be  made 
on  the  motion.** 

It  is  observable  that  in  some  of  the  states  where  there  are 
stated  terms  of  courts  as  there  are  in  most  of  the  states^  the 
time  is  shifting,  and  the  statutes  provide  that  the  notice  (or 
moti(m)  "shall  be  filed  within"  a  given  number  of  days  "after 
the  verdict  is  rendered,  but  in  any  event  before  the  adjourn- 
ment of  the  term,  unless  the  court,  for  good  cause  shown,  ex- 
tends the  time."  It  would  appear  to  be  within  the  power  of 
courts,  under  such  statutes,  to  deprive  parties  of  the  right  to 
move  for  a  new  trial  when  actions  are  decided  upon  the  last 
day  of  the  term.  In  practice,  however,  the  term  is  held  open 
for  the  disposal  of  all  such  motions  after  the  actual  trial  and 
determination  of  causes  has  ceased,  or  the  time  is  extended. 
Sometimes  this  is  done  by  a  general  order  entered  in  the  min- 
utes, applicable  to  all  cases,  For  instance,  in  Colorado,  the  fil- 
ing of  a  notice  of  the  motion  at  the  close  of  the  term,  subse- 
quent to  the  findings,  is  suiBcient  to  preserve  the  case  for  fur- 
ther consideration,  and  to  continue  the  jurisdiction  of  the  court 
to  the  next  term.**    But  if  such  a  motion  be  made  at  a  subse- 

23  Mallory  v.  See,  129  Cal.  356,  61  Pac.  1123;  California  Code  Civ. 
Proc.,  §  659.  In  this  case  the  court  eaid:  "The  superior  court  made 
an  order  striking  from  the  files  the  notice  of  intention  to  move  for 
new  trial.  The  respondents  contend  that  the  notice  of  intention  was 
too  late:  1.  Because  filed  inore  than  six  months  after  judgment;  and 
2.  Because  filed  more  than  ten  days  after  actual  notice  of  the  de- 
cision. On  the  first  point  it  is  contended  that  by  the  expiration  of 
the  time  allowed  for  appeal  a  judgment  becomes  final,  and  can  no 
longer  be  reviewed,  either  directly  or  indirectly,  by  motion  for  new- 
trial.  Hence,  it  is  claimed,  the  time  allowed  by  section  659  of  the 
Code  of  Civil  Procedure  for  filing  the  motion  is  to  be  regarded  as 
limited  to  the  period  of  six  months  sJlowed  for  appeal  from  the 
judgment.  Numerous  sections  of  the  Code  of  Civil  Procedure  and 
several  cases  are  cited  in  support  of  this  contention,  but  do  not  seem 
to  sustain  it.  Nor  is  there  anything  in  the  section  itself  to  indicate 
such  intention.  We  must  hold,  therefore,  that— unless  by  the  gen- 
eral principles  of  the  law,  in  cases  of  laches— there  is  no  limit  of 
time  for  filing  the  notice  other  than  that  expressed  in  the  section." 

24  See  Comer  v.  Chaffee,  5  Colo.  383;  Code  1877,  §  204  (same); 
Mill's  Ann.  Code,  S  224;  Snider  v.  Einehart,  18  Colo.  18,  31  Pac.  716; 
Lee  (Robt.  E.)  Silver  Min.  Co.  v.  Englebach,  18  Colo.  106,  31  Pac, 
771.  The  Indiana  statutes  provides  that  a  motion  for  new  trial  may 
ba  filed  at  any  time  during  the  term  at  which  the  verdict  or  de- 
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qncnt  term,  no  extension  of  time  having  been  granted,  an  or- 
der striking  the  same  from  the  files  is  proper  practice.** 

§  361.    When  time  begins  to  run  i^^ainst  moyant. 

A  consideration  of  the  question  when  the  time  is  ripe  for  in- 
stituting the  proceeding  by  serving  and  filing  the  prescribed 
paper  usually  depends  primarily  upon  the  solution  of  the  prob- 
lem of  what  amounts  to  a  decision,  and  in  the  next  place,  upon 
what  amounts  to  notice  of  the  decision.  Statutes  usually  say 
'^verdict  or  other  decision,"  a  verdict  being  one  species  of  deci- 
sion. To  this,  inquiry  will  be  first  directed.  Substantially  the 
same  questions  have  arisen  and  have  been  similarly  disposed  of 
in  other  states  as  in  California,  and  have  been  the  subject  of  the 
same  legislation  as  in  that  state.  A  full  discussion  upon  au- 
thority in  that  state  will  be  a  reflex  of  judicial  discussion  in 
other  states  upon  the  same  subject. 

While  common-law  rules  and  practices  prevailed  there  was 
never  any  difficulty  in  determining  when  or  how  a  motion  for 
new  trial  could  be  brought  on  for  hearing  and  decision.  It 
might  be  during  the  same  term  or  at  the  moment  judgment  was 
pronounced.  The  usual  form  of  decision  was  the  verdict  of  a 
jury ;  but  even  where  the  decision  was  by  the  court,  there  being 
no  findings,  the  losing  party  usually  gave  notice  then  and  there. 
Generally,  before  sentence  or  formal  entry  of  judgment  he 
would  move  for  a  new  trial  without  stating  the  grounds.  He 
was  not  entitled  as  of  right  to  any  postponement  of  the  hear- 
ing, but  a  day  subsequent  was  usually  fixed  for  the  hearing,  and 
during  the  interval  he  prepared  his  moving  papers.  During 
this  period  and  prior  to  the  era  of  statutory  regulation,  the  mo- 
tion and  the  ruling  thereon  did  not  occupy  the  status  of  a  pro- 
ceeding independent  of  and  collateral  to  the  action.  It  was 
in  fact  an  episode  of  the  trial,  a  part  of  the  trial. 

cision  waa  rendered,  and  if  the  verdict  or  decision  be  rendered  oa 
the  last  day  of  the  term,  then  on  the  first  day  of  the  succeeding' 
term.  Where  a  special  verdict  wsji  rendered  before  the  last  day  of 
the  term,  it  was  held  that  the  failure  of  the  court  to  rule  on  motions 
for  judgment  on  the  verdict  during  the  term,  did  not  extend  the 
time  for  moving  for  new  trial  to  the  next  term:  Shaffee  v.  Milwaukee 
Mechanics'  Ins.  Co.,  17  Ind.  App.  204,  46  N.  E.  557. 
25  Clark  V.  Perry,  17  Colo.  66.  28  Pac.  329. 
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It  has  been  heretofore  shown  how  the  true  nature  of  the  pro- 
ceeding under  statutes  giving  and  governing  it  was  settled.^* 
Various  statutory  changes  were  made  after  the  first,  some  of  which 
appeared  to  leave  in  doubt  the  point  at  which  a  decision  had  been 
reached  and  the  time  had  matured  for  serving  and  filing  the  no- 
tice of  intention.  This  was  also  fully  discussed  in  a  previous 
chapter,*''  and  will  only  be  summarized  here.  Where,  in  ac- 
tions at  law,  the  trial  is  by  a  jury,  the  time  begins  to  run  against 
the  movant  upon  the  return  into  court  and  entry  in  the  min- 
utes of  a  general  verdict,*®  or  of  a  special  verdict  disposing  of 
all  the  issues,*^  or  of  a  special  verdict  disposing  of  part  of  the 
issues,  consistent  with  a  general  verdict  returned  and  entered 
at  the  same  time.*^  Where  the  trial  is  by  a  referee  to  whom 
all  the  issues  have  been  referred,  the  time  begins  to  run  upon  the 
filing  of  his  report,^  fijiding  upon  all  the  issues.**    Where  a 

26  Ante,  S  14. 
S7  Ante,  c  1.' 

28  Mason  v.  Sieglitz,  22  Colo.  320,  44  Pae.  588;  State  v.  Smith 
(Idaho),  48  Pac.  1060.  Wherei  a  jury  is  impaneled  and  evidence 
taken,  it  constitutes  a  jury  trial,  although  the  verdict  be  returned 
by  order  and  direction  of  the  court,  and  time  runs  against  the  mo- 
vant from  the  rendition  of  such  verdict:  Schofield  v.  Slaughter,  9 
N.  Mex.  422,  64  Pac.  767. 

29  People  ex  rel.  Allen  v.  Hill,  16  Cal.  113,  117.  See,  People  v. 
Majors,  65  Cal.  100,  3  Pac.  401.  This  case  should  not  be  confounded 
with  those  cases  in  which  all  the  issues  are  submitted  to  the  jury 
and  they  fail  to  pass  on  some  and  return  a  special  verdict  on  others. 
As  to  the  latter,  see  poet,  §S  254,  583-586.  As  to  rule  stated  in  text 
as  to  special  verdicts,  see  Ins.  Go.  v.  Kierman,  83  Ky.  468. 

30  See  Severy  v.  Chicago  B.  I.  &  P.  By.  Co.,  6  Okla.  153,  50  Pac. 
162,  where  although  the  general  verdict  was  for  plaintiff  the  court 
set  it  aside  summarily  and  entered  judgment  for  defendant  on  special 
findings.  This  could  not  have  been  done  had  the  special  verdict  sup- 
ported the  general  verdict. 

81  Careaga  v.  Fernald,  66  Cal.  351,  5  Pac.  615;  Duff  v.  Duff,  71, 
CaL  513,  519,  12  Pac.  570;  Crowther  v.  Bowlandson,  27  Cal.  376. 
Within  ten  days  after  the  decision  of  a  referee,  and  after  judgment 
entered  thereon,  defendant  filed  notice  of  intention  to  move  for  a 
new  trial,  and  afterward  prepared  his  statement  in  support  thereof, 
to  which  plaintiffs  submitted  amendments,  which  defendant  refused 
to  adopt.  The  referee  had  meanwhile  absconded  without  filing  a 
transcript  of  the  evidence,  and  the  statement  and  amendments  were 
never  submitted  to  him.    Four  months  after  the  decision  defendant, 


§  361  NEW  TRIAL-PROCEDUEE.  638 

referee  has  under  a  limited  reference  reported,  then  the  time 
to  give  notice  is  ripe,  when,  and  not  until,  the  court  has  adopted 
them,  and  disposed  of  the  issues  reserved.**  Where  part  only 
of  the  issues  have  been  referred  to  a  jury,  and  the  jury  have 
returned  a  special  verdict  on  those  issues,  the  time  begins  when, 
and  not  until,  the  remaining  issues  have  been  disposed  of  by  the 
court.®*  And  it  was  held  in  Hinds  v.  Gage,**  though  hardly 
consistent  with  the  principle  that  findings  outside  the  issues 
are  nugatory,**  that  if  a  case  be  tried  by  the  court,  and  findings 
of  fact  be  made  and  filed,  and  the  case  be  then  sent  to  a  referee 
to  take  and  state  an  account,  the  trial  of  the  case  is  not  com- 
plete until  the  filing  of  the  referee^s  report. 

The  doctrine  of  the  case  just  mentioned  was  incidentally  rec- 
ognized in  a  latter  case  and  distinguished  from  the  case  then  be- 
fore the  court,  the  court  holding  as  follows :  In  an  action  for  a 

on  notice,  filed  a  motion  for  a  new  trial,  bnt  the  notice  did  not 
Plate  any  ground  on  which  trial  would  be  asked  but  referred  to  an 
affidavit  filed  with  the  clerk,  which  stated  that  the  referee  had  ab- 
sconded and  his  residence  was  unknown,  and  that  counsel  could  not 
incorporate  in  his  statement  the  evidence  on  which  the  finding  was 
based,  or  obtain  a  settlement  of  it.  Held,  that  under  Code  of  Civil 
Procedure,  section  117.3,  requiring  the  party  moving  for  a  new  trial 
to  file  notice  within  ten  days  from  notice  of  the  decision,  the  original 
motion  having  been  abandoned,  the  motion  filed  four  months  after 
the  decision  was  too  late:  Ogle  v.  Potter,  24  Mont.  501,  62  Pac.  920. 

82  See  ante,  §  16. 

88  Reclamation  Dist.  No.  556  v.  Thisby,  131  Cal.  572,  63  Pac.  918, 
holding  a  notice  of  intention  to  move  for  a  new  trial  given  after 
the  verdict  of  a  jury  upon  special  issues  submitted  to  it  in  an  action 
to  condemn  land,  and  before  the  conclusion  of  the  trial  and  the  de- 
termination of  the  remaining  issues  by  the  court,  to  have  been  pre- 
mature. Time  for  notice  of  motion  for  new  trial  is  not  extended 
by  motion  to  modify  and  set  aside  findings;  they  not  having  been 
modified,  changed,  or  added  to:  California  Imp.  Co.  y.  Baroteau,  116 
Cal.  136,  47  Pac.  1018. 

34  56  Cal.  486,  holding  that  the  notice  of  intention  given  in  such 
case  before  the  referee's  report  on  the  account  was  made,  to  have 
been  premature. 

85  See  Gibson  v.  Wheeler,  110  Cal.  243,  246,  42  Pac  810;  Moren- 
baut  V.  Barron,  42  Cal.  591;  Devoe  v.  Devoe,  51  Cal.  543;  Mondran 
V.  Gouz,  51  Cal.  151;  Green  v.  Covilland,  10  Cal.  332,  70  Am.  Dec 
725;  Murdock  v.  Clarke,  59  Cal.  683;  Clay  v.  Walton.  9  CaL  328. 
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divorce  a  judgment  decreeing  the  divorce  and  providing  for  a 
division  of  the  community  property  is  the  final  judgment,  al- 
though it  contains  ancillary  provisions  appointing  a  referee  to 
take  testimcTny  and  report  as  to  what  property  is  community; 
and  a  motion  for  a  new  trial,  made  after  the  entry  of  such 
judgment,  but  before  the  coming  in  of  the  referee^s  report,  ia 
not  premature.  The  trial  court  has  jurisdiction  to  hear  and 
determine  the  motion.*®  The  court  said  (in  part)  :  *'The  ac- 
tion is  for  divorce,  and  before  any  steps  were  taken  in  the  mat- 
ter of  a  motion  for  a  new  trial,  the  cause  had  been  tried  upon 
itR  merits,  and  the  court  had  made  and  filed  its  decision  and 
findings  upon  all  the  issues  in  the  cause  necessary  to  the  entry 
of  a  judgment  and  decree  for  divorce,  and  had  ordered  judg- 
ment and  decree  accordingly.  As  ancillary  to  that  decree,  the 
court  found  that  the  plaintiff  was  entitled  to  a  division  of  the 
community  property,  but  was  at  the  time  unadvised  as  to  what 
was  community  property.  It  appointed  a  referee  to  take  tes- 
timony and  report  to  the  court  upon  that  question.  But  that 
question  was  not  one  necessary  to  be  investigated  prior  to  the 
entry  of  judgment  for  divorce.  In  practice,  the  settlement  of 
alimony  and  the  distribution  of  community  property  are  mat- 
ters which  are  frequently  and  properly  done  after  judgment — 
sometimes  long  after — and,  so  far  as  relates  to  alimony,  is  the 
subject  of  frequent  change.  Orders  in  this  behalf  are  orders 
after  judgment,  and  are  themselves  the  subject  of  appeal.  It 
is  never  held  that  motions  for  a  new  trial  must  or  can  properly 
be  delayed  until  the  final  settlement  of  all  matters  which  may 
lawfully  be  the  subject  of  consideration  and  order,  or  even  of 
supplemental  decree  after  judgment.  The  reference  in  this 
case  was  not  one  for  the  taking  of  an  account,  or  for  report 
upon  any  subject  necessary  to  enable  the  court  to  render  judg- 
ment upon  the  issues  in  the  cause,  but  was  one  for  the  purpose 
of  securing  information  necessary  for  carrying  a  judgment  al- 
ready ordered  into  effect.^^    The  doctrine  of  the  Hinds  v.  Gage 

86  Sharon  v.  Sharon,  79  Cal.  633,  701,  22  Pac  26,  131.  The  ques- 
tion was  raised  and  argued  upon  motion  to  dismiss  the  appeal  which 
was  denied.  After  the  decision  reversing  the  order  denying  a  new 
trial  the  same  point  was  strenuously  urged  on  petition  for  rehear- 
ing, which  was  denied.    See  opinion  on  the  petition  (p.  701). 
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case  owes  its  origin  to  a  dictum  in  an  earlier  case.*^  The  prac- 
tical result  of  many  California  cases  expressly  holding  as  above 
shown  that  findings  outside  the  issues  are  idle  and  useless^  and 
give  no  support  to  a  judgment,  overrule  such  doctrine.  Its 
inconsistency  with  the  principle  just  mentioned,  as  well  as 
its  inherent  absurdity,  is  ably  pointed  out  in  a  Montana  case,*® 

87  Crowther  y.  Sowlandson,  27  Cal.  376.  This  was  an  action  to 
declare  certain  instruments  void.  After  findings  were  made  there 
was  a  reference  to  have  an  account  stated.  In  the  opinion  was  a 
dictum  to  the  effect  that  the  trial  was  not  complete  until  the  report 
of  the  referee  was  filed.  This  dictum  was  quoted  and  treated  as  a 
decision  in  Hinds  v.  Gage,  supra,  and  Duff  v.  Duff,  71  Cal.  513,  12 
Pac.  570.  Th^  question  is  merely  touched  upon  in  Harris  v.  San 
Francisco  Sugar  Bef.  Co.,  41  Cal.  393;  Jones  v.  Clark,  42  Cal.  180; 
Clark  T.  Dunnam,  46  Cal.  205;  Bates  v.  Gage,  49  Cal.  126;  Williams 
V.  Conroy,  52  Cal.  414;  White  v.  Conway,  66  CaL  383,  5  Pac  672; 
Dominguez  v.  Mascotti,  74  Cal.  269,  15  Pac.  773;  San  Diego  etc.  Co. 
V.  Neale,  78  Cal.  63,  20  Pac.  372;  and  in  Sharon  ▼.  Sharon,  79  Cal. 
701,  22  Pac.  26,  131. 

88  Arnold  v.  Sinclair,  11  Mont.  556,  567,  28  Am.  St.  Bep.  489,  29 
Pac.  340.  But  some  of  the  California  eases  referred  to  in  the  opin- 
ion in  this  case  are  distinguishable  from  it.  For  instance,  in  Duff 
V.  Duff,  71  Cal.  513,  12  Pac.  570,  the  court's  findings  as  first  filel 
were  incomplete^  and  consequently  it  could  not  be  said  that  the  is- 
sues were  all  disposed  of  before  the  coming  in  of  the  referee's  report. 
The  facts  in  the  last-mentioned  case  were  as  follows:  In  an  action 
to  establish  a  trust  and  for  an  accounting  certain  special  issues  were 
submitted  to  a  jury,  who  found  thereon  adversely  to  the  defendants. 
The  latter  thereupon  moved  to  set  aside  the  verdict  on  the  grounds 
of  insufficiency  of  the  evidence  to  justify  it,  and  of  errors  in  the 
instructions.  No  statement  or  bill  of  exceptions  was  made  on  this 
motion,  which  was  denied  by  the  court,  on  the  ground  that  the  ver- 
dict was  merely  advisory,  and  that  the  errors,  if  any,  could  be 
corrected  when  the  case  was  finally  submitted.  The  court  subse- 
quently filed  its  findings,  covering  the  principal  issues  in  the  case, 
upon  which  the  interlocutory  judgment  establishing  the  trust  and 
directing  the  accounting  was  entered,  and  thereafter  filed  additional 
findings  covering  the  matters  embraced  in  the  account,  upon  which 
final  judgment  was  entered.  No  notice  of  the  filing  of  the  latter 
findings  was  served  on  the  defendants.  On  the  eleventh  day  after 
the  filing  of  the  additional  findings,  the  defendants  moved  for  a 
new  trial  on  a  bill  of  exceptions,  which  was  settled  by  the  court. 
It  was  held,  that  the  motion  for  a  new  trial  could  not  properly  have 
been  made  until  after  the  findings  on  the  matters  embraced  in  the 
account  had  been  filed,  and  that  on  such  motion  the  defendants  could 
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ihe  court  saying:  "The  complaint  does  not  ask  judgment  for 
any  amount  of  money.  It  was  not  the  nature  of  the  action  for 
the  complaint  to  so  pray.  The  complaint  prayed  for  the  de- 
termination of  certain  matters.  Those  matters  were  all  de- 
termined by  the  judgment.  The  complaint  prayed  for  certain 
relief.  Every  item  of  such  relief  was  granted.  Every  right  al- 
leged, every  relief  prayed,  by  plaintiff,  was  determined  in  his 
favor.  Now  what  remains?  Simply  to  put  plaintiflE  in  pos- 
session of  that  which  the  court  has  determined  that  he  is  en- 
titled to;  simply  to  execute  the  judgment,  which  has  settled 
the  rights  of  the  parties;  simply  to  carry  out  relief  granted. 
The  court  takes  possession  of  the  property  by  its  receiver.  The 
referee,  as  an  accountant,  states  the  account.  The  court  par- 
cels to  this  one  his  half  and  to  that  one  his  half,  and  so  exe- 
cutes the  judgment.  We  are  of  opinion  that  the  facts  of  this 
case  fall  within  the  rule  above  pointed  out,  and  that  the  mat- 
ters remaining  to  be  ascertained  are  for  the  purpose  of  carry- 
ing out  the  judgment;  not  for  the  purpose  of  framing  the  judg- 
ment. The  judgment  is  that  each  party  is  entitled  to  one-half 
of  the  assets  of  the  partnership,  after  the  debts  are  paid.  That 
is  the  determination  of  their  rights.     That  is  the  judgment. 

The  execution  of  this  judgment  is  all  that  remains We 

do  not  understand  that  it  can  be  laid  down  as  a  general  prin- 
ciple that  a  trial  is  incomplete,  and  hence  a  judgment  is  not 
final,  simply  because  a  reference  is  had  for  some  purpose;  that 
ib  to  say,  the  fact  of  a  reference  being  had  after  judgment  does 
not  in  itself  determine  that  the  judgment  is  not  final!  Xor  do 
we  think  that  the  California  cases  intend  to  so  hold,  although 
in  some  of  the  cases  from  that  court  the  principle  is  announced 
so  generally  and  without  qualification  that  the  reader  may  be 
led  to  conclude  that  the  court  intended  to  announce  that  the 
fact  of  a  reference  after  judgment  in  itself  determined  the  non- 
final  character  of  the  judgment.  But  the  case  of  Clark  v. 
Dunnam,  following  Jones  y.  Clark,  and  the  latter  cases,  espe- 
cially Sharon  v.  Sharon,  bring  the  principle  nearer  to  what  we 
believe  is  the  correct  rule,  as  we  have  indicated  above.  A  refer- 
ence after  judgment  does  not,  per  se,  determine  the  character 

be  heard  on  their  bill  of  exceptions  as  to  that  part  of  the  trial  which 
was  had  before  the  jury. 

New  Trial,  Vol.  1-41 
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of  the  judgment,  as  to  its  finality.  It  may  be  final,  or  it  may 
be  an  interlocutory  order,  depending  upon  its  facts.  If  the 
reference  be  for  the  purpose  of  executing  the  judgment  only, 
after  the  judgment  has  finally  determined  all  the  rights  of  the 
parties,  then  the  judgment  is  final.'' 

In  case  the  plaintiff  takes  a  voluntary  nonsuit,  with  leave  to 
move  to  set  the  same  aside,  that  constitutes  a  decision  for  the 
purpose  of  giving  notice  of  intention.^^ 

In  case  there  are  more  than  one  defendant,  and  there  is  no 

verdict  as  to  one  of  them,  the  time  does  not  arrive  for  giving 

notice   of  intention   by  any   party  to   the   action  until   there 

has   been  a   trial   and  decision   as   to   him.'^^    Although    the 

court    in   Bankin  v.  Central    Pac.    R.  R.    Co."**  places    such 

a   verdict  in   the  same   category  as  that  of  a  special  verdict, 

failing   to  dispose    of  all   the  issues    submitted  to    the  jury, 

the  two  cases  are  not  analogous.    In  the   latter  case,  as   has 

been  shown,^  the  losing  party,  or  either  party  for  that  matter — 

may  move  for  a  new  trial  on  the  ground  that  the  verdict   i^ 

against  law.    The  better  practice,  however,  is  to  have  the  jury 

retire  and  complete  the  verdict  under  direction  of  the  court. 

Where   the  trial   is   by  the  court,  the  notice  may  be  given 
when,  and  not  until,  it  has  made  and  filed  its  findings  of  fact.'*' 

89  See  Whipilej  v.  Dewej,  17  Cal.  314.  This  ease  is  to  the  effect 
that  such  leave  is  merely  equivalent  to  leave  to  move  for  a  new  trial. 

40  Benjamin  v.  Stewart,  61  Cal.  605;  Bankin  v.  Central  Pac.  B. 
B.  Co.,  73 'Cal.  93,  94,  15  Pac.  67;  Jenkins  v.  Parkhill,  25  Ind.  473; 
Settle  V.  Allison,  8  Ga.  208;  S.  C,  52  Am.  Dec.  393;  People  ▼.  George, 
8  Idaho,  108,  27  Pac.  680.  The  opinion  in  Bankin  v.  B.  B.  Co.,  supra, 
is  able  and  instructive. 

41  73  Cal.  93,  15  Pac  57. 

412  See  ante,  §S  250-254. 

48  Fountain  Water  Co.  v.  Dougherty,  134  CaL  376,  66  Pac  316; 
Connolly  V.  Ashworth,  98  Cal.  206,  33  Pac  60;  Domingues  v.  Mas- 
cotti,  74  Cal.  269, 15  Pac.  773;  Coveny  v.  Hale,  49  Cal.  532.  In  the  first 
of  these  cases  it  was  also  held  that  notice  of  intention  prior  to  find- 
ings was  premature  and  ineffective.  The  findings  must  not  only  be 
signed  but  filed  in  order  to  constitute  a  decision.  In  Connolly  v. 
Ashworth,  supra,  the  court,  after  quoting  sections  662  and  663  of 
the  Code  of  Civil  Procedure,  said:  **In  view  of  these  provisions  it 
is  clear  that  the  trial  of  a  cause  by  the  court  is  not  concluded  until 
the  decision  is  filed  with  the  clerk;  and  when  the  term  of  office  of 
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The  Nevada  statute  is  so  construed  as  to  accomplish  a  some- 
what diflferent  result  from  that  of  the  California  statute.  It  is 
there  held  that,  in  a  case  tried  without  a  jury,  the  decision  of 
the  court  is  distinct  from  the  findings,  and  that  the  time  within 
which  notice  of  intention  to  move  for  a  new  trial  must  be 
given  begins  to  run  from  the  announcement  of  the  decision.*^ 
And  this  rule  holds  good  whether  the  judge^s  announcement  of 
his  decision  is  made  before  or  after  the  making  and  filing  of 
findings."**^ 

But  even  under  the  California  code,  findings  may  be  waived; 
and,  in  that  case,  there  is  a  decision  when  the  court  has  an- 
nounced  its  decision  in  open  court  and  the  same  has  been  en- 
tered in  the  minutes.  Such  announcement  and  entry  consti- 
tuted a  decision  prior  to  the  adoption  of  the  Code  of  Civil  Pro- 
cedure, expressly  requiring  written  findings  unless  they  were 
waived  ;^^  and  the  same  must  necessarily  constitute  the  deci- 

the  judge  who  tried  the  case  expires  before  such  decision  is  filed, 
the  fact  that  it  was  signed  by  him,  and  ordered  by  his  successor  in 
office  to  be  filed  with  the  clerk,  and  was  so  filed,  is  not  sufficient 
to  sustain  the  judgment  entered  thereon":  See,  also,  Hastings  v. 
Hastings,  31  Cal.  95;  Van  Court  v.  Winterson,  61  Cal.  615;  Warring 
V.  Preear,  64  Cal.  56,  28  Pac.  115;  Comstock  Q.  M.  Co.  v.  Superior 
Court,  57  Cal.  625;  Polhemus  v.  Carpenter,  42  Cal.  384;  Anglo-Calif  or- 
nian  Bank  v.  Mahoney  (U.  S.  C.  C),  2  Pac.  C.  L.  J.  128;  Mace  v. 
O'Beilley,  70  Cal.  231,  11  Pac.  721.  And  in  Dominguez  v.  Mascotti, 
supra,  the  court  said:  ''The  notice  of  motion  for  a  new  trial  was 
given  before  the  findings  were  signed,  and  was  therefore  premature 
and  ineffectual.  Under  the  present  system  the  findings  constitute 
the  'decision.^  Until  the  findings  are  signed  and  filed  there  is  no 
decision  and  nobody  is  'aggrieved,'  within  the  meaning  of  section 
657  of  the  Code  of  Civil  Procedure.  That  a  premature  notice  of 
motion  is  ineffectual  has  frequently  been  decided '':  Mahoney  v.  Caper- 
ton,  15  Cai.  313;  Bates  v.  Gage,  49  Cal.  126;  Hinds  v.  Gage,  56  CaL 
487;  Spottiswood  v.  Weir,  66  Cal.  529,  6  Pac.  381. 

44  Bobinson  v.  Benson,  19  Nev.  331,  10  Pac.  441.  In  this  case  the 
court  followed  Elder  v.  Frevert,  18  Nev.  278,  3  Pac.  237,  in  which 
the  differences  between  the  California  statutes  and  those  of  Nevada 
were  pointed  out  and  the  decisions  in  California  shown  to  be  in- 
applicable. 

40  Bobinson  v.  Kind,  25  Nev.  261,  275,  59  Pac.  863,  62  Pac.  705. 

46  Sawyer  v.  San  Francisco,  50  Cal.  370,  375;  Gray  v.  Palmer,  28 
CaL  416;  Peck  v.  Courtis,  31  Cal.  208;  Genella  v.  Belyea,  32  Cal.  159. 
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sion  where  this  requirement  of  the  code  is  dispensed  with, 
which  would  have  the  effect  to  place  the  parties  in  the  same 
condition  as  if  such  provision  had  never  been  adopted.*'^  In 
case  of  findings  being  waived,  the  mere  announcement  of  the  de- 
cision, without  entry  in  the  minutes,  would  not,  under  this  rule, 
amount  to  a  decision  or  "the  rendition  of  judgment."*® 

All  trials  in  equity  cases  are  by  the  court,  whether  a  jury 
is  interposed  or  not ;  and  the  verdict  of  a  jury  in  an  equity  case, 
being  advisory  merely,  does  not  constitute  a  decision  until  the 

same  is  adopted  by  the  court.     This  holds  true  whether  part  or 

all  the  issues  were  referred  lo  the  jury.** 

41  See  Biagi  ▼.  Howes,  66  Cal.  469,  471,  6  Pac.  100,  where  the 
question  beings  whether  the  movant's  presence  in  court  when  find- 
ings were  waived  and  the  decision  was  orally  announced  and  entered 
in  the  minutes  was  charged  with  actual  notice  of  the  decision,  the 
court  said  that  the  opposition  was  entitled  to  written  notice  of  the  de- 
cision, notwithstanding  ''he  is  present  in  court  when  the  decision 
is  rendered,  and  waives  findings,"  etc.  To  same  effect,  State  ex 
rel.  Keane  v.  Murphy,  19  Nev.  89,  95,  6  Pac.  840.  Above  ease  cited 
approved  and  followed  in  same  case  (p.  97). 

48  Hastings  v.  Hastings,  31  Cal.  95,  98.  Tn  this  case  the  court 
said:  "Still,  until  the  decision  itself  has  been  entered  in  the  minntes^ 
or  reduced  to  writing  by  the  judge  and  signed  by  him,  and  filed  with 
the  clerk,  the  case  has  not  been  tried  to  a  legal  intent.  This  stat- 
ute mode  of  deciding  and  evidencing  the  decision  of  cases  is  exela- 
sive.''  The  purpose  of  the  law  is  accomplished  by  a  decision  written, 
signed  and  filed. 

40  Bell  V.  Marsh,  80  Cal.  411,  414,  22  Pac.  170;  Bates  v.  Gage,  49 
Cal.  126;  Warring  v.  Freear,  64  Cal.  54,  28  Pac.  115;  Spottiswood 
v.  Weir,  66  Cal.  525,  6  Pac.  381;  Power  v.  Lenoir,  22  Mont.  169,  56 
Pac.  106;  Stanton  v.  Crane,  25  Nev.  114,  119,  58  Pac.  53.  In  Brandt 
V.  Wheaton,  S2  Cal.  430,  which  was  a  suit  in  equity  to  quiet  title, 
all  the  issues  having  been  submitted  to  a  jury  and  a  general  verdict 
having  been  rendered,  upon  which  judgment  had  been  entered,  with- 
out the  court  having  made  findings  of  fact  or  conclusions  of  law. 
The  court  said:  ''In  the  briefs  of  appellant  and  respondent  this  is 
called  'an  action  to  quiet  title.'  It  is  a  suit  under  sec  738  of  the 
Code  of  Civil  Procedure,  and  the  complaint  is  to  be  treated  as  & 
bill  in  equity.  The  general  verdict  of  the  jury,  therefore,  is  to  be 
disregarded.  If  this  were  the  only  question  to  be  considered,  the 
cause  would  be  remanded  to  the  court  below  to  find  the  facts."  The 
inile  thus  announced  has  been  subsequently  adhered  to:  Bichardsou 
v.  Eureka,  110  Cal.  446,  42  Pac.  965.  In  Bell  v.  Marsh,  supra,  the 
court  after  referring  to  sections  656  and  659  of  the  Code  of  Civil 
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The  same  rule  applies  where  issues  of  fact  are  tried  in  pro- 
bate proceedings ;  so  that  the  verdict  of  the  jury  in  a  probate 
proceeding,  under  chapter  3,  article  5,  of  the  Code  of  Civil  Pro- 
cedure^ in  which  special  i&sues  are  submitted  to  the  jury  by  the 

Procedure  and  stating  the  facta,  said:  " These  two  sections  of  the 
code  must  be  read  together.  No  proceedings  for  a  new  trial  eaa 
be  had  until  'after  the  trial  and  decision  by  a  jury  or  court.'  In 
equity  cases  the  findings  of  the  jury  are  merely  advisory.  A  case 
has  not  been  tried  until  all  the  issues  have  been  disposed  of,  and 
there  has  been  no  decision  until  the  court  has  passed  upon  the  facts, 
and  drawn  its  conclusions  of  law  therefrom.  And  so  it  has  been 
held  that  in  equity  cases  the  time  to  give  the  notice  does  not  be- 
gin to  run  until  the  court  has  either  adopted  or  rejected  the  findings 
of  the  jury:  Bates  v.  Gage,  49  Gal.  126;  Warring  v.  Freear,  64  Gal. 
M,  28  Pae.  115.  The  case  at  bar  was  treated  by  the  court  and  by 
the  parties  in  all  respects  as  an  action  in  equity;  whether  properly 
or  improperly  so  treated  it  is  unnecessary  now  to  inquire.  To  hold 
that  the  time  to  give  the  notice  of  intention  begins  to  run  from  the 
rendition  of  the  special  verdict  would  necessarily  put  each  party  to 
the  trouble^  in  the  protection  o7  his  rights,  of  preparing  and  prose- 
cuting motions  for  a  new  trial  before  either  party  knows  what  the 
decision  of  the  court  is  to  be.  Order  affirmed."  From  this  it  would 
seem  that  the  parties  may  give  a  case  the  status  of  a  suit  in  equity 
though  in  fact  an  action  at  law.  The  soundness  of  the  proposition 
may  well  be  doubted.  The  rule  as  stated  in  the  text  is  fully  estab- 
lished in  Montana  as  appears  by  the  opinion  in  Power  v.  Lenoir, 
supra,  and  cases  cited  therein.  The  court  said:  "Gounsel  for  plain- 
tiff object  to  the  consideration  by  this  court  of  any  question  pre- 
sented by  the  motion,  for  a  new  trial,  and  asks  to  have  the  state- 
ment stricken  out  on  two  grounds;  that  the  notice  of  intention  to 
move  for  a  new  trial  was  not  given  in  time,  and  that  the  statement 
was  not  served  in  time.  The  facts  appearing  in  the  record  are  that 
the  attorney  for  defendants  served  a  notice  of  intention  on  the  at- 
torney for  plaintiff  on  December  28,  1896,  within  seven  days  after 
the  findings  by  the  jury  were  made  and  filed.  Nothing  further  was 
done  under  this  notice.  It  was  not  filed  by  the  clerk.  On  February 
4th,  defendants'  attorney  gave  notice  to  counsel  for  plaintiff  that 
the  court  on  February  3d,  had  formally  adopted  the  findings  of  the 
jury  and  entered  judgment  for  plaintiff.  On  February  11th  defend- 
ants' attorney  properly  served  and  filed  with  the  clerk  another 
notice  of  intention  to  move  for  a  new  trial.  On  March  21st,  he 
served  his  statement  upon  counsel  for  plaintiff,  who  thereupon  sub- 
mitted amendments,  but,  before  doing  so,  reserved  their  right  to 
object  to  the  settlement  of  the  statement,  or  any  consideration  of 
it,  because  it  had  not  been  served  in  time.  It  is  not  disclosed  whether 
the  amendments  were  agreed  to  by  the  defendants'  counsel  or  not* 


i  361  NEW  TEIAL-PBOCEDUBE.  646 

court  of  its  own  motion,  is  not  the  verdict  of  the  jury  in  an 
action  tried  by  jury,  within  the  meaning  of  section  659  of  the 
Code  of  Civil  Procedure,  but  is  merely  advisory  to  the  judge, 
and  of  no  force  until  adopted  by  him.    A  motion  for  new  trial 

« 

On  April  8th,  the  court  settled  the  statement,  incorporating  therein 
all  amendments  proposed  by  plaintiff's  counsel,  except  one,  and  also 
his  objections  to  the  settlement.  This  was  done  without  notice. 
1^0  stipulation  was  made  between  the  parties,  nor  order  of  court,  ex- 
tending the  time  for  serving  the  statement.  The  motion  for  a  new 
trial  was  overruled  on  June  22,  1896.  Plaintiff's  objections  to  the 
statement  were  properly  reserved:  Sweeney  v.  G.  F.  &  C.  By.  Co., 
11  Mont.  34,  27  Pac  347.  Counsel  insist  that,  to  have  any  efficacy 
as  a  basis  for  a  motion  for  a  new  trial,  the  notice  of  intention  should 
have  been  served  and  filed  with  the  clerk  within  ten  days  after 
December  21,  1896;  citing  Code  of  Civil  Procedure,  section  1173.  We 
do  not  think  this  position  tenable.  This  cause  is  one  involving  ques- 
tions cognizable  in  equity  only.  The  parties  are  not  entitled  in  such 
cases  to  a  trial  by  jury.  If  the  court  calls  a  jury  to  aid  in  the 
trial,  the  findings  made  by  the  jury  are  advisory  only.  The  judg- 
ment must  emanate  from  the  judge.  The  jury  serves  to  enlighten 
his  conscience,  not  to  control  his  judgment.  The  trial  is  a  trial  hy 
the  judge  and  the  decision  reached  is  hisw  He  will  adopt  the  findings 
of  the  jury,  if  they  satisfy  his  conscience;  otherwise  he  will  disre- 
gard them  and  make  such  findings  as  will  do  so:  Gallagher  v.  Basey, 
1  Mont.  457;  S.  C,  on  appeal,  20  Wall.  670;  Mantle  v.  Noyes,  5  Mont. 
274,  5  Pac  856;  Beck  v.  Beck,  6  Mont.  318,  12  Pac.  694;  Leggat  v. 
Leggat,  13  Mont.  190,  33  Pac.  5;  Zickler  v.  Deegan,  16  Mont.  198.  40 
Pac.  410;  Lawlor  v.  Kemper,  20  Mont.  13,  49  Pac.  398."  The  same 
rule  is  equally  well  settled  in  Nevada.  In  Stanton  v.  Crane,  supra, 
the  court  followed  Duffy  v.  Moran,  12  Nev.  98,  where  the  court  said: 
''In  a  chancery  suit  the  action  is  not  tried  until  the  verdict  has 
been  sanctioned  and  established  by  the  chancellor.  In  this  case 
it  was  not  tried  until  after  the  agreement  of  counsel  as  to  what  the 
judgment  should  be.  There  is  nothing  in  the  transcript  showing  that 
the  court  submitted  to  the  jury  anything  but  the  special  issues 
stated,  and,  it  being  a  case  of  purely  equitable  cognizance,  we  can- 
not presume  the  court  called  the  jury  for  any  other  purpose  except 
to  be  advised  by  it.  Certainly,  the  fact  that  the  jury  found  against 
the  plaintiff  upon  the  issues  submitted  to  them  was  necessarily  no 
proof  that  the  court  would  finally  so  find  after  argument,  or  that 
the  court  would  find  against  him  in  any  respect.  We  think  this 
cause  was  tried  by  the  court.  If  we  are  correct  in  the  conclusions 
already  expressed,  the  court  should  have  filed  his  findings  within  ten 
days  after  the  trial,  either  adopting  or  rejecting  the  findings  of 
the  jury.  By  its  acts  it  did  so  in  effect.  Our  opinion  is  that  the 
plaintiff  not  only  had  a  right  to  think  he  had  ten  days  after  find- 
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made  before  a  decision  by  the  court  in  such  proceeding  is  pre- 
mature^ and  mandamus  will  not  lie  to  compel  the  settlement  of 
the  statement  on  such  motion.*®  This  rule  applies  to  the  trial 
by  jury  of  an  equitable  defense  to  an  action  at  law,  upon  which 
special  issues  are  submitted  to  the  jury,  if  the  case  is  treated 
by  the  court  and  by  the  parties  in  all  respects  as  an  action  in 
equity,  whether  properly  or  improperly .'^^  And  where,'  in  an 
equity  case,  special  issues  of  fact  were  submitted  to  a  jury,  and 
the  court  adopted  the  verdict  of  the  jury  on  these  issues,  it  was 
held  there  had  been  no  decision  because  the  court  had  not  pro- 
ceeded to  make  and  file  findings  from  the  evidence  covering  the 
whole  case.*** 

But  a  certain  condition  or  event  must  intervene  between  the 
decision  and  the  point  of  time  within  ten  days  after  which  the 
law  requires  the  movant  to  give  notice  of  intention.  The  op- 
position must  serve  him  with  written  notice  of  the  decision, 

ings  were  filed  by  the  court  in  which  to  give  his  notice,  but  that 
he  in  fact  had  that  length  of  time  after  the  court  rendered  its  judg- 
menx  for  costs  against  him  on  the  third  day  of  December." 

00  James  v,  Superior  Court  of  Santa  Cruz  County,  78  Cal.  107, 
20  Pac.  241. 

61  Bell  v.  Marshy  80  Cal.  411,  22  Pac.  170;  Garrard  v.  Garrard,  135 
luil.  15,  34  N.  E.  442,  809. 

62  Warring  v.  Freear,  64  CaL  54,  28  Pac.  115;  citing  Bates  v.  Gage, 
49  Cal.  126;  Wingate  v.  Ferris,  50  Cal.  195;  Hastings  v.  Hastings, 
31  Cal.  95.  Jn  Warring  v.  Freear,  the  court  said:  "Upon  adopting 
the  verdict  it  became  the  equivalent  of  a  finding  by  the  court,  but 
it  did  not  cover  the  issues  raised  by  the  pleadings.  Where  the  ver- 
dict of  a  jury,  in  an  equity  case,  does  not  respond  to  all  the  issues, 
it  becomes  the  duty  of  the  court,  if  it  adopts  the  verdict  as  far  as  it 
is  responsive  to  the  issues,  to  proceed  and  find  upon  the  evidence 
which  has  been  given  and  any  other  which  may  be  offered  by  the 
parties,  as  to  the  other  issues  not  covered  by  the  verdict;  and  to 
make  and  file  its  decision  in  writing,  stating  the  facts  found  and  the 
conclusionB  of  law  drawn  therefrom,  as  required  by  sections  632,  633 
of  the  Code  of  Civil  Procedure.  Until  such  &  decision  has  been* 
made  and  filed,  the  case  cannot  be  considered  as  tried,  unless  the 
filing  of  such  a  decision  has  been  waived.  There  was  no  waiver 
of  findings  in  this  case,  and  as  the  court  failed  to  ascertain  and  deter- 
mine the  rights  of  each  of  the  parties  to  the  use  of  the  water  of  the 
stream  in  controversy,  the  judgment  and  order  denying  the  motion 
for  a  new  trial  must  be  reversed  and  the  cause  remanded  for  a  new 
trial." 
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unless  the  former  waives  it.  Hence  there  are  two  important 
preliminary  matters  to  be  considered  before  discussing  the  ac- 
tual giving  of  the  notice  of  intention,  namely  the  duty  incum- 
bent upon  the  opposition  to  give  the  movant  notice  of  the  de- 
cision and  thus  set  the  time  running  against  him  for  giving  the 
notice  of  intention,  and  the  subject  of  waiver  of  such  notice 
on  the  part  of  the  movant.    A  section  will  be  devoted  to  each. 


§  362.    Same— Notice  of  decision. 

Having  fully  explained  what  it  is  of  which  the  successful 
party  must  give  notice  to  the  other,  in  order  to  begin  the  count 
of  time  against  him,  it  is  in  order  to  point  out  what  constitutes 
the  due  performance  of  this  duty,  which  place  a  limit  upon  the 
right  of  the  movant. 

It  has  been  long  settled  and  frequently  decided  that  will  un- 
less the  notice  be  waived,  written  notice  of  the  decision  must  be 
served.*^*  The  movant  has  the  time  allowed  by  law  from  and 
after  written  notice  of  the  decision  within  which  to  file  and 
serve  his  notice  of  intention,  motion  or  application,  according 
to  the  wording  of  the  statute,  and  as  long  as  he  does  no  act 
waiving  his  right,  no  advantage  can  be  taken  of  the  fact 
that  he  has  actual  knowledge.  The  settled  rule  on  this  subject, 
excluding  actual  knowledge  as  a  substitute  for  the  notice  re- 
quired by  the  statute,  was  thus  stated  and  explained  in  Mai- 
lory  V.  See  :**  "No  written  notice  of  the  filing  of  the  decision 
was  given,  but  it  is  claimed  that  the  notice  of  intention  was 
filed  ^more  than  ten  days  after  appellants  had  actual  notice  of 
the  decision.*    Two  affidavits  were  filed  in  support  of  this  con- 

63  Many  authorities  could  be  cited.  The  rule  is  declared  to  be 
operative  and  without  other  qualification  than  aa  ahown  in  the  next 
succeeding  section  in  Mallory  v.  See,  129  Cal.  356,  61  Pac.  1123; 
Carpentier  v.  Thurston,  30  Cal.  123;  Boussin  v.  Stewart,  33  CaL 
208;  Burnett  v.  Stearns,  33  Cal.  468;  Polhemus  v.  Carpenter,  42  CaL 
397;  Biagi  v.  Howes,  66  Cal.  469,  6  Pac.  100;  Duff  v.  Duff,  71  CaL 
513,  12  Pac.  570;  Sullivan  v.  Wallace,  73  Cal.  307,  14  Pac.  789; 
Symons  v.  Bunnell,  80  Cal.  330,  22  Pac.  193;  Waddinsham  v.  Tubbs, 
95  Cal.  249,  30  Pac.  527;  Gumpel  v.  CasUgnetto,  97  CaL  15,  31  Pac 
898;  Oberlander  v.  Fixen,  120  CaL  690,  62  Pac.  254;  Corbett  ▼.  Swift, 
6  Nev.  194. 

64  129  CaL  356,  61  Pac.  1123.  See,  also,  Forni  v.  Yoell,  99  CaL 
176,  33  Pac.  887;  and  cases  cited  in  last  preceding  note. 
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I  tention — one  by  one  of  the  defendants^  to  the  effect  that  she  had 

informed  one  of  the  plaintiffs  that  judgment  had  been  entered 
and  that  thereupon  ^oth  plaintiffs  and  defendants  commenced 
to  use  the  water*  in  controversy  under,  and  as  prescribed  by, 
said  judgment;  the  other,  by  one  of  defendant's  attorneys 
to  the  effect  that  after  the  judge  had  decided  that  the  plaintiffs 
were  entitled  to  the  use  of  the  water  in  suit  for  four,  and  de- 
fendants for  three,  days  in  each  week,  an  agreement  was  made 
betweeii  him  and  one  of  plaintiff's  attorneys  that  ^plaintiffs' 
time  should  commence,  and  defendants'  time  end,  at  noon  of 
each  Sunday*;  and  that  under  this  agreement  the  conclusions 
of  law  and  judgment  so  provided.  These  allegations  are  not 
denied.  It  can  hardly  be  doubted — if  we  apply  to  the  case  the 
ordinary  rules  of  evidence — that  the  plaintiffs  had  actual  notice 
or  knowledge  of  the  decision;  that  is  to  say,  not  necessarily  of 
the  date,  but  of  the  fact.  Plaintiff's  attorneys  were  informed 
of  the  judge's  decision,  and  agreed  upon  terms  to  be  embodied 
in  the  written  decision  and  judgment  about  to  be  filed, 
and  which  were  filed  accordingly;  and  immediately  thereafter 
all  of  the  parties  commenced  to  use  the  water  as  prescribed  in 
the  judgment.  If,  therefore,  the  rule  is  as  claimed  by  respond- 
ents— ^that  is  to  say,  if  the  time  prescribed  by  section  659  of 
the  Code  of  Civil  Procedure  commences  to  run  from  the  time 
of  actual  notice  or  knowledge  to  the  party  moving  for  a  new 
trial,  we  would  have  to  sustain  the  order  appealed  from.  But 
to  hold  this  would  be  to  go  beyond  any  case  yet  decided,  and, 
we  think,  beyond  the  intention  not  only  of  the  statute,  but  of 
any  of  the  decisions." 

The  statute  neither  states  nor  suggests  anything  as  to  the  form 
of  such  notice.  It  would  probably  be  considered  sufiicient  in  all 
cases  if  the  notice  contained  enough  to  convey  information  that 
the  case  has  been  decided  and  how  decided.  But  the  giver  of 
the  notice  should  see  that  it  accomplishes  these  purposes.  •*^If 
there  is  any  ambiguity  in  the  terms  of  the  notice,  rendering  its 
meaning  doubtful,  the  construction  must  be  most  strongly 
against  the  plaintiff.  It  is  his  document.  The  language  was 
chogen  by  himself.  If  it  fails  to  convey  clearly  his  meaning  to 
the  other  partjr  the  fault  is  his,  and  the  consequences  must  be 
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on  him."**  A  notice  '^that  a  decree,  a  copy  of  which  is  herewith 
served  upon  yon,  has  been  this  day  entered  in  the  action  in  ao« 
cordance  with  the  decision  rendered"  by  the  court  upon  a  pre- 
vious date,  giving  the  substance  of  the  decree,  was  held  a  sufficient 
notice  of  the  decision  *®  And  a  party  in  whose  favor  a  decision 
has  been  rendered,  but  who  is  dissatisfied  with  the  decision,  may 
give  a  notice  to  the  opposite  party,  who  is  also  dissatisfied,  which 
will  perform  double  duty  as  a  notice  of  the  decision  and  of  inten- 
tion to  move  for  a  new  trial.*^    In  Kelleher  v.  Creciat*®  it  was 

65  Carpentier  ▼.  Thurston,  30  Cal.  123. 

66  Gumpel  v.  Gastagnetto,  97  Cal.  15,  31  Pae.  898. 

67  Waddingham  v.  Tubb8>  95  Cal.  249,  30  Pac  527.  The  mean- 
ing of  the  text  will  be  better  understood  by  giving  the  facts  and 
views  of  the  court  in  this  case  in  the  language  of  the  court  as  fol- 
lows: ''The  ground  of  the  second  contention,  viz.,  that  written  no- 
tice of  the  decision  was  served  on  January  6,  1891,  is  that  on  that 
day  respondent  served  on  the  attorneys  for  defendant  her  written 
notice  of  intention  to  move  for  a  new  trial,  which,  among  other 
things  stated:  'The  defendant  will  take  notice  that  the  plaintiff 
intends  to  move  the  court  to  set  aside  and  vacate  the  decision  and 
judgment  heretofore  rendered  and  entered  herin,  and  to  grant  a 
new  trial  in  this  case  upon  the  foUowing  grounds:  1.  Insufficiency  of 
the  evidence  to  justify  the  findings  and  decision,'  etc.  Service  by- 
copy  of  this  notice  on  January  6,  1891,  was  admitted  by  defendant's 
attorneys.  As  to  whether  the  actual  notice  to  defendant  of  the  de- 
cision of  the  court,  and  his  action  upon  that  notice  on  December 
29th,  constituted  a  waiver  of  formal  written  notice  of  the  decision, 
the  cases  seem  not  quite  harmonious:  See  Biaga  v.  Howes^  66  CaL 
469,  6  Pac.  100;  Gray  v.  Winder,  77  Cal.  527,  20  Pac.  47;  San  Fer- 
nando H.  A.  V.  Porter,  58  Cal.  81,  Barron  v.  Deleval,  58  Cal.  95; 
Mullally  V.  Benevolent  Society,  69  Cal.  559,  11  Pac.  215;  Dow  v. 
Boss,  90  Cal.  562,  27  Pac.  409.  Perhaps  they  may  be  so  reconciled 
as  to  sustain  the  position  of  respondent;  but  it  is  unnecessary  to 
decide  this  question,  since  I  think  under  the  circumtances  plain- 
tiff's notice  of  intention  to  move  for  a  new  trial,  served  on  defend- 
ant January  6th,  contained  a  sufficient  notice  in  writing  that  a  de- 
cision of  the  court  had  theretofore  been  rendered  in  this  case,  al- 
though the  notice  also  stated  that  plaintiff  intended  to  move  for  a 
new  trial.  The  notice  contained  the  title  of  the  cause,  and  the 
language  is  'the  decision  and  judgment  heretofore  rendered  and  en- 
tered herein,'  which  means  the  decisiou  which  was  heretofore  ren- 
uered  herein,  and  must  have  been  so  understood.  The  code  requires 
no  particular  form  of  notice.  Nor  does  it  require  notice  of  what  the 
decision  was.  Simple  notice  in  writing  that  a  decision  has  been  ren- 
dered is  all  that  is  required." 

68  89  Cal.  38,  26  Pac.  619. 
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held  that  the  delivery  of  a  mere  copy  of  the  findings  and  decree 
upon  the  adverse  party  was  sufficient  to  set  the  time  running 
against  him  with  respect  to  the  giving  of  notice  of  a  motion  for 
new  trial.  Undoubtedly,  the  better  form  is  a  notice  referring 
to  an  attached  or  accompanying  copy  of  the  findings,  or  of  the 
minute  entry  of  the  decision  where  findings  have  been  waived, 
or  of  the  report  of  a  referee,  where  that  was  the  mode  of  trial. 
Such  is  the  usual  practica 

It  is  scarcely  necessary  to  call  attention  to  the  fact  that  the 
statute  does  not  require  notice  to  be  given  in  order  to  set  the 
time  running  against  the  movant  where  the  trial  was  by  a  jury. 


§  363.    Waiver  of  notice  of  decision. 

The  notice  discussed  in  the  next  preceding  section  may  be 
waived.  It  may  not  only  be  waived,  but  the  party  entitled  to 
notice  may  do  that  which  will  estop  him  from  denying  that 
he  has  not  been  notified  of  the  decision  according  to  the  statu- 
tory requirements.  But  even  in  that  case  his  act  may  with 
propriety  be  spoken  of  as  a  waiver.  It  constitutes  a  clear  case 
of  waiver  for  the  movant  to  serve  and  file  his  notice  of  inten- 
tion, or  file  any  paper  reciting  the  filing  of  findings,  without 
waiting  to  receive  notice  of  the  decision.**    So  service  of  a 

60  Thome  ▼.  Finn,  69  Chi.  251,  10  Pac.  414;  Cottle  v.  Leitch,  43 
Gal.  320;  California  Imp.  Co.  v.  Barotean,  116  Cal.  136,  47  Pae.  1018; 
Corbett  ▼.  Swift,  6  Nev.  194.  In  Thorne  t.  Finn,  supra,  the  court 
said:  ''The  defendants  contend  that  their  first  notice  of  intention 
having  been  served  and  filed  before  a  notice  of  the  decision  was 
served  on  them,  it  was  a  nullity,  and  that  all  proceedings  under  it 
were  null.  But  a  party  may  waive  notice  of  the  decision,  and  by 
giving  notice  of  intention  to  move  for  a  new  trial  he  does  waive 
it.  This  was  substantially  held  in  Cottle  v.  Leitch,  43  Cal.  322, 
and  we  think  held  correctly.  Here  the  defendants  not  only  gave 
notice  of  intention,  but  took  all  other  steps  preparatory  to  bringing 
that  motion  to  a  hearing  down  to  a  settlement  of  that  statement 
in  February,  1885,  nearly  three  years  after  their  first  notice  of  in- 
tention was  given.  We  do  not  think  in  this  state  of  circumstances 
that  the  contention  of  defendants,  that  their  notice  first  given  was 
null,  should  be  regarded  with  any  consideration.  If  their  conduct 
is  not  a  waiver  of  notice  of  the  decision  of  the  cause,  it  would  be 
difficult  to  say  what  conduct  would  amount  to  a  waiver.''  In  Cali- 
fornia Imp.  Co.  V.  Baroteau,  supra,  the  court  said:  "The  appellant 
contends  that  there  was  no  notice  served  on  him  of  the  filing  of  the 
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statement  on  appeal  is  a  waiver  of  written  notice  of  the  filing 

of  findings  of  the  court,  and  in  such  a  case  a  notice  of  intention 

to  move  for  a  new  trial  must  he  filed  within  ten  days  after  the 

service  of  statement.^    And  in  an  action  for  partition  it  was 

held  that,  since  after  the  court  has  passed  upon  ihe  partition 

made  by  the  referees  and  approved  it,  the  guardians  of  infant 

parties  are  authorized  to  consent  to  the  judgment  as  entered, 

it  is  not  necessary  to  notify  them  of  the  judgment  in  order  to 

impose  upon  them  the  obligation  to  move  for  a  new  trial  within 

ten  days  after  the  judgment.*^    So  where  the  record  upon  appeal 

from  an   order   denying  defendant's  motion   for  a  new  trial 

showed  that  notice  of  their  intention  to  move  for  a  new  trial 

was  not  filed  within  ten  days  after  service  by  them  of  notice  of 

a  motion  to  dismiss  the  action,  upon  the  ground  of  the  failure 

of  the  plaintiff  to  enter  judgment  within  six  months  after  the 

filing  of  the  findings  and  decision,  the  date  of  which  was  stated 

in  the  notice,  it  was  held  that  they  must  be  held  to  have  thereby 

findings,  and  that  therefore  the  time  for  making  a  motion  for  a 
new  trial  had  not  expired  when  such  motion  was  made;  but  section 
659  provides  not  only  that  the  motion  must  be  made  within  ten  days 
'after  notice  of  the  decision';  and  it  has  been  definitely  settled  that 
where  it  appears  aiHrmatively  that  the  party  moving  for  a  new  trial 
had  actual  notice  of  the  decision,  no  formal  service  of  a  written 
notice  is  necessary:  Gray  v.  Winder,  77  Cal.  S25,  20  Pac  47;  Mullally 
V.  Irish- American  Ben.  Soc,  69  Cal.  659,  11  Pac.  215;  Wall  v.  Heald, 
95  Cal.  365,  30  Pac.  551;  Dow  v.  Ross,  90  Cal.  562,  27  Pac.  409; 
Corbett  v.  Swift,  supra,  was  a  case  of  waiver,  or  admission  of  notice 
of  the  decision  by  giving  notice  of,  and  perfecting  an  appeal  from 
the  judgment,  the  court  saying:  "Had  the  appellant  taken  no  ac- 
tion, no  advantage  could  have  been  t&ken  of  his  actual  knowledge; 
but  he  appealed  from  the  whole  judgment,  recognizing  it  in  its  en- 
tirety, asking  of  this  court  its  vacation  without  the  preliminary  step 
or  motion  for  a  new  trial.  The  natural  presumption  is  that  such 
motion  was  waived.  Had  the  notice  of  rendition  of  judgment  in 
fact  been  given,  and  the  appeal  been  taken,  it  would  not  be  claimed 
that  appellant  could  make  his  motion  for  a  new  trial  at  this  time. 
Why  any  more,  when  it  is  apparent  that  the  full  object  of  the  notice 
has  been  accomplished,  and  he  has  suffered  no  wrong.  It  would  look 
like  trifling  with  the  practice  of  the  courts  to  adopt  any  other  view 
than  that  announced  by  the  district  court." 

60  Corbett  v.  Swift,  6  Nev.  194;  Hunter  v.  Truckee  Lodge»  14  Nev. 
24. 

61  San  Fernando   Farm   Homestead   Assn.   v.  Porter,  58  Cal.   81. 
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waived  the  written  notice  of  the  decision  as  of  that  date,  and, 
there  being  no  extension  of  time,  their  notice  of  intention  to 
move  for  a  new  trial  came  too  late,  and  the  order  denying  the 
new  trial  must  be  affirmed.**  The  same  conclusion  was  reached 
where  it  appeared  of  record  that,  on  the  day  when  the  judgment 
was  entered  in  favor  of  the  plaintiff,  the  defendant  applied  for 
and  obtained  an  order  of  court  staying  execution  upon  the 
judgment,  and  served  notice  of  such  order  on  all  the  parties 
to  the  action.  It  was  held  that  such  facts  constituted  a  waiver, 
as  of  that  date,  of  written  notice  of  the  decision,  which  could 
not  be  impaired  by  the  subsequent  action  of  another  of  the 
defendants  in  serving  notice  of  the  decision  upon  said  defend- 
ant.®®  And  it  may  be  stated  generally  that  the  object  of  the 
law  is  to  give  ten  days  after  actual  knowledge  of  the  decision 
in  which  to  give  notice  of  intention  to  move  for  new  trial.  That 
object  is  fuUy  attained  when  the  record  shows  that  the  party 
entitled  to  notice  has  acted  in  court  upon  actual  knowledge  of 
the  decision.  Such  action  constitutes  a  waiver  of  formal 
notice.^** 

Where  the  moving  party  has  acted  in  open  court  or  in  the 
proceedings  of  the  cause  as  if  he  had  formal  notice  of  the  de- 
cision, his  acts  constitute  a  waiver  of  such  formal  notice.®* 

A  notice  of  motion  for  a  new  trial  by  the  defendant,  served 
and  filed  more  than  ten  days  after  written  notice  of  the  decision 
appears  to  have  been  waived  by  facts  appearing  in  the  record, 
is  too  late.®®  In  such  cases  the  thing  which  is  considered  im- 
portant is  not  that  the  party  has  furnished  conclusive  proof  of 
actual  notice,  but  that  by  a  distinct  act  he  has  evinced  an  inten- 
tion to  waive  a  statutory  duty  imposed  upon  the  other  party 
for  his  benefit.  The  mere  fact  that  he  has  taken  a  step  in 
the  action  wholly  inconsistent  with  a  claim  that  he  has  not  been 
served  with  notice  is  held  in  some  of  the  cases  above  cited  to 
amount  to  a  waiver.  Perhaps  with  stricter  propriety  such  acts 
should  be  said  to  estop  the  party  from  denying  notice. 

62  Fomi  V.  Yoell,  99  Cal.  173,  33  Pac.  887. 

63  Mohr  V.  Byrne,  335  Cal.  87,  67  Pac.  11. 

64  Gray  v.  Winder,  77  Cal.  525,  20  Pac.  47. 

65  Mallory  v.  See,  129  Cal.  356,  61  Pac.  1123. 

66  Gardner  v.  Stare,  135  Cal.  118,  67  Pac.  5.    To  same  effect,  ^e 
most  of  the  preceding  cases  cited  in  this  section. 
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But  the  foregoing  proposition  contemplates  some  unequivocal 
act  during  proceedings  in  the  cause  in  open  court,  properly  re- 
sulting in  a  minute  entry,  or  some  other  act  resulting  in  the 
placing  of  record  or  among  the  files  in  the  action,  conclusive 
evidence  of  knowledge  of  the  decision  on  the  part  of  the  party 
entitled  to  the  notice.     Hence  it  was  held  that  the  fact  that  a 
party^s  attorney  knew  of  the  court's  decision,  and  agreed  as 
to  the  terms  to  he  embodied  in  the  written  decision,  and  judg- 
ment, did  not  constitute  a  waiver  of  his  rights  to  the  written 
notice  thereof.^'^    The  same  rule  applies  when  the  party  id 
served   with   a  copy  of  the  proposed   findings  and   judgment. 
This  does  not  constitute  notice  of  the  decision,  which  must  be 
given  after  entry  of  judgment  in  order  to  set  the  time  running 
against  the  losing  party.®®    On  this  ground  it  was  held  in 
Keane  v.  Murphy,^  a  case  tried  without  a  jury,  where  the 
judge  announced  his  decision  in  open  court  in  the  presence  of 
counsel  for  the  losing  party,  who,  at  that  time,  requested  the 
attorney  for  the  opposing  party  to  "add  no  more  costs  in  enter- 
ing judgment  than  he  could  help,**  which  wafl  assented  to,  that 
such  acts  and  conversations  did  not  amount  to  a  waiver  of  the 
right  to  have  a  written  notice  of  the  rendering  of  the  decision. 
The  court  in  the  course  of  the  opinion  said:  "It  is  averred  in 
the  petition  of  relator  that  the  request,  to  the  effect  that  ^o 
more  costs  be  added  in  entering  judgment  than  could  be  helped,' 
was  made  on  the  street,  and  in  conversation  relating  to  her 
sickness,  which  made  her  incapable,  at  the  time,  of  advising  a^ 
to  what  steps  should  be  taken  in  the  case,  and  this  averment 
is  not  denied;  but  the  result  would  be  the  same  if  it  had  been 
made  in  open  court.     Certainly  there  was  no  express  waiver; 
and  plaintiff's  attorney,  to  whom  the  request  was  made,  does 
not  claim,  in  his  aflBdavit,  that  he  was  thereby  induced  to  think 
that  notice  was  waived,  or  that  he  and  his  associates  failed  to 
give  the  notice  by  reason  of  the  request.     He  says  he  consented 
to  what  was  asked,  but  he  nowhere  asserts  that  he,  in  fact,  did 
anything,  or  failed  to  do  anything,  that  would  not  have  been 

67  MaUorj  v.  See,  129  Cal.  356,  61  Pac.  1123. 

68  First  Nat.  Bank  v.  McCarthy,  13  S.  Dak.  3S6,  83  N.  W.  423. 

69  19  Nev.  89,  96,  6  Pac.  840. 
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done,  or  left  unperf ormed^  if  he  and  relator's  attorney  had  had 
no  convOTBation.'' 

§  364.    Extension  of  time  to  give  notice  of  intention — ^By 
order  of  court. 

There  are  two  methods  by  which  time  additional  to  that 
allowed  by  law  may  be  obtained,  extension  granted  Ijy 
the  court,  and  that  granted  by  the  opposite  party.  The  power 
of  the  court  to  extend  the  time  by  its  order  is  purely  statu- 
tory.'^® We  have  seen  that  the  whole  proceeding  is  statutory, 
aud  that  every  condition  precedent  to  the  right  to  a  hearing  on 
the  motion  is  jurisdictional.''^  The  power  to  extend  the  time 
for  serving  and  filing  the  notice  of  intention  is  given  by  section 
1054  of  the  California  Code  of  Civil  Procedure,  and  is  identical 
in  so  far  as  it  relates  to  notices  with  the  corresponding  provision 
of  the  old  Practice  Act.  Consequently,  the  decisions  under  the 
two  statutes  are  similarly  applicable.  The  question  of  the 
Courtis  power  to  extend  the  time  under  the  Practice  Act,  as 
amended  in  1861,  was  first  presented  in  Harper  v.  Minor,'^  and 
the  power  was  conceded.  In  the  course  of  the  opinion  Sawyer, 
J.,  said !  '^Section  196,  as  thus  amended,  gives  the  party,  as  an 
absolute  right,  ten  days  after  receiving  written  notice  of  the 
filing  of  the  findings  of  the  court,  within  which  to  serve  his 
notice  of  intention  to  move  for  a  new  trial.  And  section  530 
authorizes  the  court,  upon  good  cause  shown,  to  extend  *the  time 
allowed  by  this  act'  for  'the  service  of  notices  other  than  of  appeal,* 
provided  that  'such  extension  shall  not  exceed  thirty  days.' 
There  can  be  no  doubt  that  this  provision  covers  notices  of  in- 
tention to  move  for  a  new  trial.  'The  time  allowed  by  this 
Act'  for  'service  of  notices'  may  be  extended,  and  a  special  ex- 
ception is  made  of  notices  'of  appeal'  only.  'Expressio  uninis 
est  exclusio  alterius.'  We  can  see  no  reason,  we  confess, 
why  this  authority  to  extend  the  time  for  giving  notice  of  inten- 
tion to  move  for  a  new  trial  should  be  given,  for  It  would  in 
most,  if  not  in  all,  cases,  be  less  trouble  and  inconvenience  to 
give  the  notice  than  to  procure  an  extension  of  time.    But  there 

70  Bnrton  v.  Todd,  68  Gal.  485,  489,  9  Pac  663. 

71  Ante,  S  355,  et  seq. 

72  27  Cal.  107,  113. 
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can   bs  no   doubt  that  the  power  is  given."    Nevertheless,  in 
Brichman  v.  Eoss,''*  decided  under  the  code,  the  power  was 
denied.     But  as  the  court   held  that   the  right  to  object  had 
been  waived  by  a  failure  to  present  it  in  the  lower  court,  the 
expression  of  the  court  denying  the  right  may  be  treated  as  a 
dictum.     Soon  afterward,  however,  in  Burton  v.  Todd,''*  the 
point  was  again  presented,  and  the  court  took  the  precaution 
to  expressly  repudiate  and  "overrule"  what  had  been  stated  in 
disparagement  of  the  power  in  the  prior  case,  and  affirmed  the 
power  of  the  court,  or  a  judge  thereof,  to  extend  the  time  not  ex- 
ceeding thirty  days,  as  in  all  other  matters  covered  by  said  section 
1054.    But  this  section  is  the  full  measure  and  limit  of  authority. 
The  court  cannot  extend  the  time,  and  thus  revive  a  right  already 
lost;  and  an  order  purporting  to  extend  the  time  to  give  the 
notice  made  after  the  time  to  give  it  has  expired  is  in  excess  of 
jurisdiction  and  void,  at  least  as  to  the  excess.'^'^    It  was  held 
in  a  Washington  case  ^®  contrary  to  the  above  proposition,  but 
under  a  statute  giving  the  court  the  power,  such  statutory  pro- 
vision not  existing  elsewhere. 

Such  an  order,  being  made  within  the  court's  jurisdiction,  will 
])e  liberally  construed  in  advancement  of  the  remedy.      Thus  it 
was  held  that  an  order  extending  the  time  *'for  preparing  and 
filing  motion  for  a  new  trial,''  should  be  construed  to  extend 
the  time  to  give  notice  of  intention  to  move  for  a  new  trial,^'' 
and  in  another  ca^e  that  an  order  made  before  the  expiration  of 
the  time  given  by  the  statute,  extending  the  time  a  certain  num- 
ber of  days,  without  something  therein  appearing  to  the  con- 

78  67  Cal.  601,  8  Pac.  316. 

74  68  Gal.  485,  488,  9  Pac.  663.  To  same  effect,  Cottle  v.  Leitch, 
43  Cal.  320;  Leavenworth  v.  Billings,  26  Wash.  1,  66  Pac.  107.  A 
party  cannot  extend  time  by  voluntary  acts  of  his  own,  as  by  mov- 
ing to  set  aside  findings,  stay  entry  of  judgment,  etc.:  California 
Imp.  Co.  V.  Baroteau,  116  Cal.  136,  47  Pac.  1018. 

75  Clark  V.  Crane,  57  Cal.  629;  Burton  v.  Todd,  68  Cal.  485,  9 
Pac.  663;  Thompson  v.  Lynch,  43  CaL  482;  Cooney  v.  Furlong,  66 
Cal.  522,  6  Pac.  388;  People  v.  Center,  61  Cal.  194;  Killip  ▼.  Empire 
Mill  Co.,  2  Nev.  34;  State  v.  First  Nat.  Bank,  4  Nev.  358. 

76  Bailey  v.  Drake,  12  Wash.  99,  40  Pac.  631.  See,  also.  Metro- 
politan West  Side  etc.  Co.  v.  White,  166  HI.  375,  46  N.  E.  978. 

77  (Jottle  v.  Leitch,  43  Cal.  320. 
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trary,  extended  it  for  the  time  named  from  and  after  the  time 
so  limited  by  the  statute.^®  It  would  have  been  unreasonable 
to  have  held  otherwise;  but  it  is  always  an  easy  matter  to 
insert  in  such  orders  words  indicating  the  date  when  they  take 
effect,  so  that  just  what  they  purport  may  be  ascertained  with- 
out searching  the  record. 

But  an  order  extending  the  time  is  of  no  value  if  made  before 
the  ten  days  allowed  by  the  statute  expire  and  the  notice  of  in- 
tention be  served  and  filed  within  the  period,*^  and  though  it 

has  not  been  expressly  decided^  yet  it  stands  the  test  of  like 
reasoning  that  if  time  be  given  extending  the  time  beyond  that 
allowed  by  law  and  before  the  time  of  exiension  named  in  the 
order,  but  after  the  statutory  period  has  expired  he  serves  and 
files  his  notice,  the  order  is  only  good  up  to  the  date  when  the 

notice  is  given.  The  queetion  is  one  of  no  practical  value,  ex- 
cept with  reference  to  its  effect  upon  the  time  for  preparing 
and  serving  statements^  bills  of  exception  and  affidavits.  And 
where  a  single  order  was  made  on  January  25th,  allowing  a 
defendant  thirty  days  additional  to  the  ten  days  allowed  by 

statute  to  serve  and   file  his  notice,  and   the  same  period  for 

"statement,  or  affidavits,  or  both  therewith,*'  and  on  the  28th 

of  January,  he  served  his  notice,  it  was  held  that  the  time  for 
his  statement  and  affidavits  expired  on  February  22d,  twenty 

days  after  said  January  28ih.     (The  order  was  only  good  for  a 

twenty  day  extension  under  the  statute.)®^ 

As  a  result  of  the  statutes  and  decisions  in  California,  it  may 
be  stated  that,  before  the  expiration  of  the  ten  days  given  by 
statute  within  which  to  move  for  a  new  trial,  a  superior  court, 
or  judge  thereof,  may,  for  good  cause,  extend  the  time,  not  ex- 
ceeding thirty  dayt  within  which  to  serve  and  file  a  notice  of 
intention  to  move  for  new  trial,  but  that  after  the  time  fixed 
by  statute  has  expired  neither  the  courtts  nor  judges  thereof 
have  jurisdiction  to  extend  or  revive  such  right.    The  same  view 

78  Emeric  ▼.  Alvarado,  64  Cal.  529,  541,  2  Pae.  418.  Time  given 
for  filing  and  serving  '' statement '^  cannot  be  given  effect  of  extend- 
ing  time  to  file  and  serve  notice:  McGrath  v.  Tallent^  7  Utah,  256, 
26  Pac.  574. 

79  Cottle  V.  Leitch,  43  Cal.  320. 

80  Cottle  v..  Leitch,  43  Cal.  320. 

New  Trial,  Vol.  1-42 
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ifi  generally  entertained   and  enforced  by  the   courts  of  other 

states. 

§  365.  Extension  of  time  to  give  notice  of  intention — ^By  stip- 
nlation. 
Though  the  right  to  move  for  a  new  trial  is  statutory,  and 
does  not  exist  if  the  prescribed  steps  are  not  taken  within  the 
time  allowed  by  statute,  as  against  a  party  who  stands  upon  the 
statute  and  insists  upon  a  strict  compliance  therewith,  yet  the 
time  for  every  step  to  be  taken  in  relation  thereto  may  be  waived 
or  extended  by  consent  of  the  parties. 

The  Code  of  Civil  Procedure  of  California,  section  283,  pro* 
vides  that  an  attorney  can  bind  his  client  in  any  of  the  steps 
of  an  action  by  written  agreement  filed  with  the  clerk,  or  en- 
tered upon  the  minutes  of  the  court.  Section  1064  provides 
that  when  an  act  to  be  done  relates  to  the  preparation  of  bills 
of  exception,  or  to  the  service  of  notices  other  than  of  appeal, 
the  time  may  be  extended  by  the  court,  but  that  such  extension 
shall  not  exceed  thirty  days  without  consent  of  the  adverse 
party. 

In  Simpson  v.  Budd,®*  it  was  held  that  the  statutory  time 
for  giving  notice  of  intention  to  move  for  a  new  trial  and  the 
preparation  of  a  bill  of  exceptions  may  be  extended  without 
an  order  of  court  by  stipulation  of  the  attorneys,  even  though 
the  stipulation  itself  be  not  filed  within  the  time  for  doing 
the  acts  themselves. 

g  366.    Eequisites  of  notice  of  intention — Oenerally. 

It  was  shown  in  a  preceding  section  that  the  paper  with 
which  the  proceeding  is  instituted  is  variously  named  and  varies 
slightly  in  form,  according  to  the  statute  under  which  it  is 
instituted;  also  that  anyone  who  considers  himself  aggrieved  by 
the  verdict  or  other  proceeding  may  move  for  a  new  triaL 
Whatever  the  name  used  to  designate  it  in  stating  the  essentials 
of  this  first  paper  is  immaterial.®*    The  only  substantial  dif- 

81  91  Cal.  488,  27  Pac.  758.     See,  however,  Hecht  v.  Heinman,  83 
Mo.  App.  284,  holding  contra. 

82  In  Washington  (Ballinger'a  Ann.  Codes  and  Stats.,  S  5075)  and 
in  Oregon   (Bellinger  etc.  Code.  Or.  f  175)  the  ** motion'*  is  filed; 
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ference  found  between  any  two  jurisdictions  is  with  respect 
to  the  degree  of  specification  required.  A  difference  in  the 
same  respect  will  be  found  between  notices  of  intention  to  movo 
on  statement  or  a  bill  of  exceptions  and  those  designating  the 
minutes    to  be  used  on  the  motion. 

The  principal  parts  of  the  notice  are,  in  addition  to  title  of 
the  court  and  cause:  (1)  a  statement  of  the  intention;  (2)  a 
designation  of  the  grounds  relied  upon;  (3)  a  designation 
of  the  moving  papers,  whether  a  statement,  or  a  bill  of  ex- 
ceptions, or  either  of  these  and  affidavits,  or  affidavits  alone; 
(4)  the  signature,  and  (5)  the  address.  Each  of  these  requi- 
sites will  be  considered  in  a  separate  section. 

It  seems  almost  superfluous  to  also  state  that  the  notice  must 
be  in  writing.®*    In  Bear  Eiver  and  Auburn  Water  and  Mining 

in  California,  Idaho,  Montana,  Nevada,  Utah,  and  many  other  states 
a  ''notice  of  intention''  is  filed  and  served.  Notice  of  intention 
to  move  for  a  neiw  trial  stands  for  the  formal  motion,  and  the  ques- 
tions  may  be  ruled  upon  although  no  motion  is  filed:  East  v.  Mooney, 
7  Utah,  414,  27  Pac.  4;  Callanan  v.  Lewis,  79  Iowa,  452,  44  N.  W. 
892.  For  requisites  of  motion  see  Boarman  v.  Hinckley,  17  Wash. 
126,  49  Pac.  226.  A  notice  of  motion  otherwise  in  proper  form,  which 
contains  a  notice  that  the  motion  will  be  made  upon  the  minutes  of 
the  court,  and  upon  a  ground  specifically  stated  in  the  notice,  will 
operate  as  a  notice  of  intention  as  well  as  a  notice  of  motion: 
Fletcher  v.  Nelson,  6  N.  Dak.  94,  69  N.  W.  53, 

83  See  Mallory  v.  See,  129  Cal.  356,  61  Pac.  1123;  Code  Civ.  Proc, 
i  1010;  Flateau  v.  Lubeck,  24  Cal.  364;  Bear  Biver  etc.  Min.  Co.  v. 
Boles,  24  Cal.  354;  Killip  v.  Empire  MiU  Co.,  2  Nev.  34;  State  v. 
Bank  of  Nevada,  4  Nev.  358.  A  notice  of  intention  to  move  for  a 
new  trial  which  is  entered  in  the  minute-book,  and  which  recitea 
that  the  defendant  will,  as  soon  as  the  transcript  of  the  evi- 
dence is  made,  move  the  court  for  a  new  trial  upon  the  grounds  to 
be  set  forth  in  the  motion  held  insufilcient:  State  v.  Fry,  10  Mont. 
407,  25  Pac  1055.  But  under  a  statute  requiring  notice  of  motion 
to  be  served  and  filed  within  a  given  time  it  was  held  that  the  notice 
was  waived  when  the  motion  was  made  at  the  time  the  verdict  was 
rendered,  and  the  hearing  was  then  adjourned  by  mutual  consent 
to  a  future  day,  and  both  parties  were  represented  at  the  hearing: 
O 'Gorman  v.  Teets,  45  N.  Y.  Supp.  929.  The  disadvantages  of  recog- 
nizing any  other  than  a  written  notice  were  thus  shown  in  Killip 
T.  Empire  Mill  Co.,  supra:  "Was  there  a  notice  such  as  the  statute 
requires f  The  practice  act,  section  195,  requires  a  notice  of  inten- 
tion to  move  for  a  new  trial  to  be  given  within  two  days  after  trial, 
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Company  v.  Boles,®*  the  party  attempted  to  give  notice  by  min- 
ute entry  the  next  day  after  the  verdict  was  rendered  and  judg- 
ment thereon  entered.  The  court  found  it  unnecessary  to  di- 
rectly pass  upon  the  question  of  sufficiency  of  such  notice  because 
the  opposite  party  was  absent, but  took  occasion  to  say:  'The 
only  safe  mode  to  pursue,  especially  since  the  amendment  to  sec- 
tion 195,  in  1863,  requiring  the  grounds  of  the  motion  to  be 
stated  in  the  notice,  is  to  give  formal  notice  in  writing.  A 
written  notice,  even  where  another  form  is  admissible,  is  less 
liable  to  lead  to  mistakes,  and  is  always  preferable.''  This  ques- 
tion is  set  at  rest  in  California  by  a  provision  of  the  Code  of 
Civil  Procedure  requiring  all  notices  to  be  in  writing,  and 
by  the  requirement  that  the  notice  of  intention  shall  be  ^^filed 
and  served." 

§  367.    Same — Statement  of  movant's  intention. 

After  some  uncertainty  and  conflict  in  the  decisions,  it  is 
now  settled  that  under  the  California  code  it  is  sufficient  to 
describe  the  intention  of  the  movant  in  the  words  of  the  statute, 
and  to  say  that  he  intends  to  move  the  court  "to  grant  a  new 
trial."  This  conclusion  was  reached  upon  a  review  of  prior 
decisions  in  Locke  v.  Moulton.®*  It  had  been  previously  held, 
in  Sawyer  v.  Sargent,^  that  a  notice  stating  that  the  movant 

and  within  five  days  thereafter  the  necessary  statement  or  affidavits 
to  be  filed,  etc.  This  section  does  not,  in  terms^  require  the  notice 
of  intention  to  be  given  in  writing,;  but  the  act  requires  each  of 
these  things  to  be  done  within  a  specified  time.  If  the  notice  is  not 
given  in  writing,  as  a  matter  of  practice,  it  would  be  extremely 
difficult  to  determine,  with  certainty,  the  date  at  which  such  notice 
was  given,  and  the  result  would  be  a  great  temptation  to  perjury  and 
misrepresentation  of  facts,  and  uncertainty  and  unsatisfactory  rec- 
ords. This  court  would  frequently  be  compelled  to  weigh  testimony 
and  determine  doubtful  facts,  when,  under  a  proper  practice,  no  such 
doubt  could  arise." 

84  24  Cal.  354. 

85  96  Cal.  21,  30,  30  Pae.  957.  Lest  any  one  be  misled  by  it,  at- 
tention should  be  called  to  a  strange  misapprehension  into  which  the 
court  fell  in  Savings  etc.  Soe.  v.  Moore,  68  Cat  156,  159,  8  Pac 
824,  saying,  "the  'decision'  includes  not  only  the  conclusions  of 
law  but  the  facts  found."  8ee  definition  of  new  trial.  Code  Civ. 
Proc,  f  656. 

86  65  Cal.  259,  3  Pac.  872. 
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''intends  to  move  the  court  to  vacate  and  set  aside  the  judg- 
ment, and  to  ask  the  court  for  a  new  trial,"  etc.,  was  insuffi- 
cient. It  had  been  also  previously  held  unnecessary  that  the 
notice  should  state  any  intention  whatever  as  to  the  decision, 
the  reason  being  that  the  vacating  of  the  decision  was  a  neces- 
sary legal  consequence  of  granting  a  new  trial.®'^  In  O'Con- 
nell  V.  Main  etc.  Hotel  Co.,®®  the  Sawyer  v.  Sargent  case  was 
virtually  overruled,  and  in  the  Locke  v.  Moulton  case  it  was 
expressly  overruled.  In  the  last-mentioned  case  the  notice 
stated  that  the  movants  intended  ''to  move  the  court  to  set 
aside  and  vacate  the  judgment  rendered  and  entered  herein, 
and  to  grant  a  new  trial,"  etc  The  court  held  that  all  these 
words  expressive  of  the  intent  of  the  party  giving  the  notice 
except  "intends  to  move  the  court  to  grant  a  new  trial  in  this 
case"  were  surplusage.  There  is  a  distinction  in  this  respect 
between  the  part  of  the  notice  now  under  consideration  and  that 
containing  the  assignments  or  specifications.  If  the  latter  be 
directed  at  the  judgment,  the  consequences,  as  will  be  seen, 
may  be  important.  It  follows  that  it  is  immaterial  what  in- 
tention is  expressed  in  the  notice,  provided  it  express  an  in- 
tent to  apply,  ask  or  move  for  a  new  trial,  if  any  such  other 
purpose  be  not  inconsistent  with  such  intent. 

Whatever  may  have  been  the  previous  practice,  or  that  at 
present  prevailing  in  other  states,  it  is  not  only  improper,  but 
might,  under  the  prevailing  statutory  provisions,  raise  a  serious 
question  as  to  the  validity  of  the  notice  if  a  particular  day  were 
designated  upon  which  the  party  intended  to  carry  out  the 
intention.  No  such  matter  should  appear  in  the  notice.  While 
the  above  suggestion  is  true  under  code  provisions  found  in 
California  and  several  other  code  states,  of  course  it  is  wholly 
inapplicable  where  common-law  practice  is  in  vogue,  and  also 
where  the  common-law  method  has  been  re-enacted.®^ 

ST  Bander  ▼.  Tyrrel,  59  Cal.  99.  Cited  and  foUowed  in  Heinlen 
V.  Heilbron,  71  Cal.  557,  12  Pac.  673. 

88  90  Cal.  518,  27  Pac.  373.  Cited  and  followed  in  Locke  v. 
Monlton,  96  Cal.  21,  30,  30  Pac.  957.  A  notice  of  motion  for  a 
new  trial,  directed  against  the  "findings''  rather  than  against  the 
"decision"  of  the  court,  is  sufficient,  as  under  the  Code  of  Civil 
Procedure,  S§  632,  633,  the  findings  constitute  the  decision:  Haight 
V.  Tryon  (Cal.),  34  Pac.  712. 

80  As  for  methods  of  bringing  on  the  hearing  under  notice  of  in- 
tention, siee  post,  §§  379,  380. 
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§  368.    Same — ^Mnst  designate  grounds  relied  upon. 

The  rule  in  California  with  respect  to  the  portion 
containing  specifications  is  that  if  the  motion  is  to  be  made 
upon  a  statement  or  bill  of  exceptions  alone,  the  grounds  thereof 
may  be  stated  generally,  that  is,  in  the  language  of  the  statute.*^ 
But  whether  a  general  assignment  be  sufficient,  or  specifications 
be  required,  the  movant  waives  all  causes  for  a  new  trial  not 
set  forth  in  his  written  grounds  therefor.**  And  a  failure  to 
state  any  ground  whatever  is  fatal  to  the  motion.*®  Nor  can 
a  list  of  specifications  in  a  motion  attached  to  or  accompanying 
the  notice  be  regarded.*' 

Under  sections  355  and  356  of  the  Criminal  Practice  Act  of 
Montana,  the  application  for  a  new  trial  must  be  made  upon  mo- 
tion, and  written  notice  of  motion  must  be  filed  within  a  given 
time.  If  the  application  is  made  upon  the  ground  that  the 
court  has  misdirected  the  jury  upon  a  material  matter  of  law, 
the  application  must  be  made  upon  a  bill  of  exceptions  or  up- 
on the  minutes  of  the  court,  "and  the  notice  of  the  motion 
must  state  particularly  the  error  upon  which  the  party  making 
the  application  relies/'  And  this  is  required,  notwithstanding 
the  act  of  September  13,  1887,  which  provides  that  the  chargo 
and  instructions  given  by  the  court  to  the  jury  are  deemed  ex- 

90  Butterfield  v.  Central  Pae.  E.  E.  Co.,  37  Cal.  381,  385;  Smith 
▼.  Christian,  47  Cal.  18,  19;  Ferrer  v.  Home  Mut.  Ins.  Co.,  47  Cal. 
416,  427,  also  holding  specifications  other  than  general  to  be  out  of 
place  in  the  notice. 

•1  Mulligan  y.  Montana  Union  Ej.  Co.,  19  Mont.  135,  47  Pac 
795.  See,  also,  In  re  Yoakum's  Estate,  103  Cal.  503,  37  Pac  485; 
Beagan  v.  McKibben  11  S.  Dak.  270,  76  Nev.  943;  Neidner  v.  Fred- 
erick, 69  111.  App.  622;  Moore  v.  Jennings,  119  Ind.  130,  12  Am.  St. 
Eep.  383,  20  N.  E.  748,  21  N.  E.  471.  A  motion  for  newr  trial  on 
the  ground  that  a  finding  is  ''against  and  contrary  to  the  weight 
of  the  evidence"  is  adequate  to  challenge  the  sufficiency  of  the  evi- 
dence to  sustain  the  findings:  Adams  v.  Smith  (Wyo.),  70  Pac  1043. 
A  notice  of  intention  to  move  for  a  new  trial  on  the  ground  that  the 
evidence  was  insufficient  ''to  justify  the  findings"  is  sufficient,  the 
word  "findings"  being  equivalent  to  "decision":  Cobban  v.  Heek- 
len  (Mont.),  70  Pac.  805. 

92  Street  v.  Lennon  M.  &  M.  Co.,  9  Nev.  251,  21  Am.  Bepi.  738, 
holding  also  that  disregard  of  the  statutory  requirement  herein  it 
not  aided  by  designating  the  grounds  in  the  statement. 

93  State  V.  Whaley,  16  Mont.  574,  41  Pac.  8&2. 
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cepted  to,  and  that  no  exception  need  be  taken  thereto,  nor  any 
bill  of  exceptions  filed.  This  statute  does  not,  ipso  facto,  make 
the  instructions  a  bill  of  exceptions,  but  in  order  to  bring  them 
before  the  court  for  review,  they  must  be  embodied  in  a  bill 
of  exceptions  or  statement.** 

A  notice  of  intention,  performing  as  it  does  the  office  of  a 
pleading,  should  be  free  from  all  such  defects  as  would  render 
a  complaint  insufficient  on  demurrer.  Accordingly,  it  was 
held  that  while  the  notice  might  state  conjunctively  two  or 
more,  or  all,  of  the  grounds  given  by  statute,  yet  to  put  it  in 
the  alternative,  leaving  it  uncertain  which  of  the  several 
grounds  were  relied  on  was  objectionable.®* 

One  or  more  of  the  specifications  may  be  defective  while 
others  in  the  same  notice  are  sufficient.  Thus  it  was  held  that, 
since,  in  an  action  of  tort,  the  question  of  excessive  damages  is 
that  raised  by  an  assignment  that  '^the  damages  are  excessive"' 
this  question  is  not  raised  by  an  assignment  of  error  in  "the 
assessment  of  the  amount  of  recovery'*  ;•*  and  under  a  notice 
of  intention  to  move  for  a  new  trial  because  of  excessive  dam- 
ages, insufficiency  of  evidence,  and  errors  in  law,  it  was  held 
the  objection  that  the  court  permitted  the  jury  to  take  im- 
proper papers  to  their  rooms  could  not  be  considered,  since  that 
was  an  irregularity,  and  hence  a  distinct  ground  for  new 
trial.*^ 

The  specifications  should  be  directed  at  the  findings  or  de« 

•4  state  V.  Black,  15  Mont.  143,  38  Pac.  674.  For  other  decisiona 
under  fltatutes  constnied  as  requiring  particular  specification  in  mo- 
tion or  notice,  see  State  v.  Pilgrim,  17  Mont.  312,  42  Pac.  856;  State 
V.  Mason,  18  Mont.  364,  54  Pac.  557;  Benham  v.  Lemhi  Min.  etc. 
Co.,  18  Mont.  591,  46  Pac.  816;  Bradshaw  v.  Territory,  3  Wash.  Ter. 
265,  266,  14  Pae«  594;  Dawson  v.  Baum,  3  Wash.  Ter.  469,  19  Pac. 
46. 

•5  Gamer  ▼.  Olenn,  8  Mont.  371,  20  Pac.  654;  cited  and  approved 
in  Hall  V,  Harris,  1  S.  Dak.  285,  36  Am.  St.  Eep.  734,  46  N.  W.  931. 

•6  Lake  Erie  &  W.  B.  Go.  v.  Acres,  108  Ind.  548,  9  N.  E.  453.  A 
motion  for  a  new  trial  on  the  ground  that  the  finding  is  contrary 
to  law,  and  is  not  sustained  by  the  evidence,  does  not  raise  the  ques- 
tion of  the  amount  of  the  recovery:  Thickstun  v.  Baltimore  &  O. 
B.  Co.,  119  Ind.  26,  21  N.  E.  323. 

•7  Cranmer  v.  Kohn,  11  S.  Dak.  245,  76  N.  W.  937.  See  South 
Dakota  Comp.  Laws^  section  5088. 


f  868  NEW  TEIAL-PEOCEDUEB,  664 

cision,  and  not  at  the  judgment.  Accordingly,  it  was  held  that 
the  statement  of  grounds  of  the  motion  for  a  new  trial,  in  the 
notice  of  intention,  as  being  '^insnflSciency  of  the  evidence  to  sup- 
port the  judgment"  and  that  "the  judgment  is  against  law,'*  must 
be  disregarded  by  the  court,  as  neither  of  these  grounds  is  by  the 
code  made  a  cause  for  granting  a  new  trial,  and  that  it  was  error 
to  grant  a  new  trial  upon  either  ground  so  designated.*®  And  it 

08  Mazkewitz  v.  Pimentel,  83  Cal.   450,  23  Pac  527;   Fenner  y. 
Simon,  26  Tnd.  App.  628,  60  N.  E.  363;  Froman  v.  Patterson,  10  Mont 
107,  24  Pac.  692.    In  the  firat  case  above  cited  the  court  said:  ''It 
appears  by  a  bill  of  exceptions  on  the  order  granting  the  new  trial 
that  the  groands  designated  in  the  notice  of  intention  as  those  upon 
which  the  motion  would  be  made  were:  '1.  Insufficiency  of  the  evi- 
dence  to    support  the  judgment;  2.  The  judgment   is  against   law; 
3.  Errors  of  law  occurring  at  the  trial,  and  duly  excepted  to  by  the 
defendants.'    The  last  is  the  only  one  of   the  designated  grounds 
above  stated  upon  which  the  court  could  grant  the  motion.     Neither 
of  the  other  designated  grounds  are  by  the  code  made  a  cause  for 
granting  a  new  trial.    We  are  unable  to  discover  in  the  transcript 
that  any  error  in  law  occurred  at  the  trial  to  which  defendants,  or 
either   of  them,   excepted.    In  fact  we   do   not  find   that   anything 
that  occurred  at  the  trial  was  excepted  to  by  either  party.    It  was, 
therefore^  error  to  grant  the  motion  for  a  new  trial  on  this  ground, 
and  a  fortiori  on  either  of  the  grounds  designated  in  the  notice  of 
intention  to  move  for  a  new  trial;  Sawyer  v.  Sargent,  65  Cal.  259, 
8  Pac.  872;  Martin  ▼.  Matfield,  49  Cal.  42;  Quinn  v.  Smith,  49  CaL 
165;  Kelly  v.  Mack,  49  Cal.  524;  Coveny  v.  Hale,  49  CaL  555;  Little  v. 
Jacks,  67  Cal.  165,  7  Pac  449;  Young  v.  Wright,  52  CaL  407.     In 
the  face  of  these  decisions,  we  cannot  feel  at  liberty  to  hold  that  the 
first  and  second  causes  designated  in  this  motion  are  equivalent  to 
the  sixth  cause  enumerated  in  the  code.    Nor  can  we,  with  a  bill 
of  exceptions  in  the  record  which  conlains  what  purports  to  be  a 
copy  of  the  notice  of  intention  given  in  this  case,  presume  that  there 
was  another  notice  given  which  designated  other  causes  than  those 
designated  in  the  notice  brought  here  in  such  biU  of  exceptions." 
And  in  Froman  v.  Patterson,  supra,  the  court  said:  "Our  statute 
provides  as  one  ground  for  motion  for  a  new  trial:  'Insufficiency 
of  the  evidence  to  justify  the  verdict  or  other  decision,  or  that  it 
is  against  law.'    The  plaintiff  did  not  state  that  cause  for  moving 
for  a  new  trial,  but  this  reason  as  designated  in  this  notice  was  'for 
the  reason  that  the  judgment  is  contrary  to  law.'    The  clause  'or 
that  it  is  against  law,'  found  in  the  sixth  subdivision  of  section  296, 
clearly  does  not  refer  to  the  judgment.    A  new  trial  is  to  be  'a 
re-examination  of  an  issue  of  fact.'     The  clause  'it  is  against  law,' 
refers  to  the  'verdict  or  other  decision,'  of  the  issue  of  facts  ten- 
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has  been  held  that  since  the  word  "decision"  in  the  statute  is  used 
in  the  sense  of  finding  upon  the  facts,  where  the  cause  is  tried 
by  the  court,  a  motion  for  a  new  trial  on  the  ground  that  "the 
finding  and  judgment  of  the  couri;  is  contrary  to  the  evidence,*' 
and  "the  finding  and  judgment  of  the  court  is  contrary  to  law,*' 
stated  no  statutory  ground  for  a  new  trial.®®  But  when  the  notice 
of  motion  specified,  among  other  grounds,  "that  said  decision, 
findings  and  decree  are  against  the  law,"  and  "errors  in  law 
occurring  at  the  trial,"  and  then  stated  that  "the  following  errors 
committed  by  the  court  on  the  trial  of  said  cause"  will  be  re- 
lied on:  "That  the  court  erred  in  finding  and  decreeing*^  for 
defendant,  the  specification  of  error  was  sufl5cient.^®® 

§  369.    Same — ^Must  designate  papers  to  be  used  on  motion. 

With  regard  to  specifications  in  the  notice,  codes  and  stat- 
utes generally  make  different  provisions  bearing  upon  notices 
of  intention  to  move  upon  a  statement  or  bill  of  exceptions  and 
to  move  upon  the  minutes;  and  such  statutes  usually  provide 
with  respect  to  the  latter  in  substance  as  follows:  "When  the 
motion  is  to  be  made  upon  the  minutes  of  the  court,  and  the 
ground  of  the  motion  is  the  insufficiency  of  the  evidence  to 
justify  the  verdict  or  other  decision,  the  notice  of  motion  must 

dered  by  the  plea^linga  If  the  decision  of  the  issue  was  made  by 
a  jury  it  is  usually  termed  a  'verdict,'  if  made  by  a  referee,  or  by 
the  judge  trying  an  issue  without  a  jury,  the  determination  of  the 
issue  of  facts  is  usually  termed  the  'decision'  or  'findings  of  fact.' 
The  very  subject  provided  for  by  this  statute,  i.  e.,  'new  trials,' 
is  declared  by  statute  to  be  'a  re-examination  of  an  issue  of  fact 
in  the  same  court  after  a  trial  and  decision  by  a  jury,  court,  or 
referees.'  A  decision  of  what,  by  a  court,  jury,  or  referees  is  here 
contemplated?  Certainly  a  decision  of  the  'issue  of  fact.'  The  judg- 
ment is  the  conclusions  of  law  drawn  from  the  facts  found  by  a 
judicial  investigation.  Such  conclusions  are  generally  stated  in  an 
imperative  form." 

90  Hubbs  V.  State,  20  Ind.  App.  181,  50  N.  £.  402.  A  notice  of 
motion  for  a  new  trial,  which  specifies  as  a  ground  for  the  motion 
insufiiciency  of  the  evidence  to  support  or  justify  the  findings,  is 
a  valid  notice  under  section  657  of  the  Code  of  Procedure:  Boston 
Tunnel  Co.  v.  McKenzie,  67  Cal.  485,  8  Pac.  22. 

100  Jones  v.  Adams,  17  Nev.  84,  28  Pac.  64. 
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specify  the  particulars  in  which  the  evidence  is  alleged  to  be 
insufficient;  and  if  the  ground  of  the  motion  be  errors  in  law 
occurring  at  the  trial,  and  excepted  to  by  the  moving  party, 
the  notice  must  specify  the  particular  errors  upon  which  the 
party  will  rely.  If  the  notice  do  not  contain  the  specifications 
here  indicated,  when  the  motion  is  made  on  the  minutes  of 
the  court,  the  motion  must  be  denied/^  *^^  As  to  the  sufii* 
ciency  of  the  specifications  when  an  attempt  is  made  to  com- 
ply with  the  requirements  of  such  provisions,  it  may  be  stated 
here  that  the  same  tests  and  rules  apply  as  to  the  specifications 
in  statements.*®*  And  it  may  be  further  stated  here  briefly, 
and  without  qualification,  that  a  failure  to  comply  will  be  fatal 
to  the  motion,  in  so  far  as  ins'ifficiency  of  evidence  and  errors 
in  law  are  relied  upon  in  a  statement,  and  in  so  far  as  in- 
<3ufficiency  of  evidence  is  relied   upon  a  bill  of   exceptions.*^^ 

A  motion  for  a  new  trial  cannot  be  considered  when  the 
intention  does  not  state  what  the  motion  will  be  based  upon, 
whether  upon  affidavits,  minutes  of  the  court,  bill  of  exceptions, 
or  a  statement  of  the  case,  as  required  by  section  659  of  the 
Code  of  Civil  Procedure.*^ 

The  code  provision  of  Montana  *®*  is  the  same  as  that  of 

California,  and  provides  that  "a  party  intending  to  move  for 

a  new  trial  must  file  and  serve  notice  of  his  intention  designat* 

ing  the  grounds  thereof,  and  whether    "the  same  will  be  made 

-upon  affidavits,  or  the  minutes  of  the  court,  or  a  bill  of  ex- 

101  Cal.  Code  Civ.  Proc,  S  659,  Bubd.  *• 

102  See  post,  §  433,  et  seq. 

103  Packer  v.  Doray,  98  Cal.  315,  33  Pae.  118,  34  Pac.  628;  Neale 
V.  Depot  By.  Co.,  94  Cal.  425,  29  Pac.  954;  Weyl  v.  Sonoma  Valley 
B.  B.  Co.,  69  Cal.  202,  10  Pac.  510;  Gumpel  v.  Castagnetti,  97  Cal.  15, 
31  Pac.  898;  Froman  v.  Patterson,  10  Mont.  107,  24  Pac.  692;  Hall 
V.  Harris,  1  S.  Dak.  279,  36  Am.  St.  Bep.  37,  46  N.  W.  931.  The  ob- 
jection may  be  taken  in  appellate  court:  Buckley  v.  Atthorf,  86 
Cal.  643,  25  Pac.  134;  Gregg  v.  Garrett,  13  Mont.  10,  31  Pac.  721.  A 
specification  in  the  notice  that  the  evidence  of  plaintiff  showed  the 
property  in  suit  to  be  worth  a  certain  sum  which  the  jury  had  di»> 
regarded  (there  being  no  evidence  to  the  contrary)  is  sufficient: 
Distad  V.  Shanklin,  11  S.  Dak.  1,  75  N.  W.  205. 

104  Hughes  V.  Alsip,  112  Cal.  587,  44  Pac.  1027;  Hill  v.  Beatty, 
61  Cal.  292;  Gregg  v.  Garrett,  13  Mont.  10,  31  Pac.  721. 

103  Montana  Codes  Ann,  1895,  §  1173;  Montana  Code  Civ.  Proc^ 
S  298. 
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ceptions,  or  a  statement  of  the  case."  It  was  held  that,  where 
the  notice  omitted  to  state  on  what  the  motion  would  be  made, 
an  appeal  from  an  order  overruling  the  motion  would  be  dis- 
missed, unless  the  defect  had  been  waived  by  the  adverse 
party.*^ 

The  notice  need  not,  however,  confine  the  movant  to  one  only 
of  the  papers  or  matters  which  may  be  used  as  stated  in  the 
statute,  but  may  state  that  the  motion  will  be  made  upon  any 
two  or  more  of  them.^^^  In  Gamer  v.  Glenn/^  the  court, 
after  quoting  the  statute,  said:  ^Tarticular  stress  is  laid  upon 
the  use  of  the  words  'option  of  the  moving  party*  and  the  di.i- 
junctive  word  *or,'  connecting  the  several  grounds  upon  which 
the  motion  mav  be  made.  We  do  not  think  this  construction 
tenable.  While  the  appellant  may  select  any  one  ground  given  by 
the  statute,  and  rely  upon  it  alone,  he  certainly  is  not  pre- 
cluded from  relying  upon  two  or  more,  or  all  of  them,  if  in 
his  judgment  the  necessities  of  his  case  require  it.  And  if  he 
sees  fit  to  rely  upon  one  ground  and  abandon  the  others,  when 
he  comes  to  file  his  motion  for  a  new  trial,  he  can  then  elect 
to  do  so.  To  notify  the  respondent  that  he  intends  to  rely  on 
all  of  them  cannot  prejudice  his  rights  in  any  manner  that 
we  can  see.  If  he  were  to  put  his  notice  in  the  alternative,  and 
thus  leave  it  uncertain  which  of  the  grounds  he  relied  on,  this 
would  be  objectionable.  Our  statute  is  a  copy  of  the  California 
statute.'*  And  a  motion  for  a  new  trial  made  solely  upon  a 
statement  of  the  case  is  properly  heard  and  determined,  although 
the  notice  of  the  motion  states  that  it  will  also  be  made  up- 
on the  minutes  of  the  court  and  a  bill  of  exceptions.*^^ 

The  failure  to  designate  any  moving  papers  may  be  waived. 
Of  course,  it  may  be  expressly  waived,  as  by  stipulation;  but  ifc 

106  Gregg  Y.  Garrett,  13  Mont.  10,  31  Pac.  721. 

107  Gamer  v.  Glenn,  8  Mont.  371,  20  Pac.  654  Duncan  v.  Times- 
Mirror  Co.,  120  Cal.  402,  52  Pac.  652;  Hall  v.  Harris,  1  S.  Dak.  279, 
36  Am.  St.  Eep.  730,  46  N.  W.  931. 

108  8  Mont.  371,  375,  20  Pac.  654;  citing  and  approving  Hart  ▼• 
Kimball,  72  Cal.  284,  13  Pac.  852.  The  court  in  the  Montana  case 
just  stated  uses  the  word  ** ground"  and  "grounds"  in  referring  to 
the  moving  papers,  whereas  grounds  have  a  different  well-known 
meaning,  with  reference  to  new  trials. 

109  Hart  V.  Kimball,  72  Cal.  283,  13  Pac.  852. 
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may  be  also  waived  by  any  act  evidencing  an  intention  not  to 
take  advantage  of  the  defect.  It  was  held  waived  by  a  stipu- 
lation that  a  statement  of  the  case  might  be  used  on  the 
motion.^*® 

But  where  a  waiver  is  claimed,  something  must  appear  from 
which  an  intention  to  waive  the  defect  can  be  implied.  Ac- 
cordingly, in  Hughes  v.  Alsip,*^^*  Justice  McParland,  deliver- 
ing the  opinion,  said:  "The  notice  of  motion  for  a  new  trial 
does  not  state  what  it  will  be  based  on;  that  is,  it  does  not 
state  whether  it  would  be  made  upon  affidavits,  minutes  of  the 
court,  bill  of  exceptions,  or  statement,  as  required  by  section 
659  of  the  Code  of  Civil  Procedure.  Eespondents  are  not 
estopped  from  making  this  point  because  they  presented  amend- 
ments to  a  certain  bill  of  exceptions  proposed  by  appellant  and 
took  part  in  the  settlement  of  said  bill.  Appellant  had  the 
right  to  a  bill  of  exceptions  to  be  used  on  his  appeal  from  the 
judgment;  and  an  objection  by  respondents  that  his  notice  of 
motion  for  a  new  trial  was  defective  would  not  have  affected 
his  right  to  have  the  bill  settled.  He  could  have  waived  his 
motion  for  a  new  trial  and  still  have  been  entitled  to  his  bill 
of  exceptions.  If  this  contention  of  appellant  were  about  a 
statement  on  motion  for  a  new  trial  it  would  present  a  different 
aspect.  The  respondents  moved  in  the  court  below  that  the 
motion  for  a  new  trial  be  dismissed  for  the  defect  in  the  notice 
above  stated." 

§  370.    Same — ^Must  be  properly  signed. 

Although  the  proceeding  for  a  new  trial  is  to  a  great  extent 
independent  of  the  action,  proceeding  upon  its  own  merits, 
having  reference  to  the  record  in  the  action  because  it  evidences 
the  subject  matter  concerning  which  relief  is  sought,  yet  it 
is  so  far  connected  with  the  action  as  to  require  a  substitution 
of  attorneys  before  an  attorney  not  of  record  in  the  action  can 
be  legally  recognized  as  having  authority  to  institute  or  prose- 
cute the  proceeding  for  new  trial.     The    proceeding    must  be 

110  Eutherford  v.  Talent,  6  Mont.  112,  9  Mont.  886.  See  Hibernia 
8av.  etc.  Soc.  v.  Moore,  68  Gal.  158,  8  Pac.  824,  holding  all  such  ir- 
regularities waived.  However,  there  were  none.  The  whole  subject 
as  to  waiver  pertaining  to  statements,  bills  of  exceptions,  etc,  fully 
considered:  Post,  chapter  22. 

lioa  112  Cal.  587. 
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conducted  by  the  respective  attorneys  for  the  parties  to  the  action, 
until  their  authority  is  revoked  or  other  attorneys  are  sub- 
stituted.^^* The  substitution  must  be  made  according  to  the 
statutory  provision  on  that  subject.*^  The  mere  fact  that  an 
attorney  has  been  associated  with  the  attorney  of  record  at  the 
trial  is  not  equivalent  to  a  substitution^  and  gives  the  attorney 
60  associating  no  authority  to  sign  the  notice  of  intention.*** 

§  371.    Same— Should  contain  address. 

It  is  not  thought  to  be  essential  to  the  sufficiency  of  a  notice 
of  intention  that  the  name  of  the  party  to  the  action  to  bo 
served  with  it  or  of  his  attorney  should  appear  upon  it,  even 
in  the  caption,  if  the  title  of  the  court  and  cause  in  common 
use  in  the  action  appear,  and  it  be  actually  served  npon  all 
the  attorneys  for  parties  entitled  to  be  served.  Such  is  the 
result  of  the  language  of  the  court  in  Cook  v.  Suden,***  whera 
the  objection  was  that  the  name  of  a  defendant  did  not  appear 
in  the  caption.  Although  the  court  adverted  to  the  fact  that  the 
notice  in  that  case  had  been  not  only  served  upon,  but  addressed 
to  attorneys  who  were  the  attorneys  for  all  the  adverse  parties* 
Still  it  is  the  uniform,  and  undoubtedly  the  better,  practice  to 
fully  and  correctly  address  the  notice. 

§  372.    Service   and   filing   of  notice — ^Herein   of  improper 
joinder. 

It  is  scarcely  necessary  to  go  into  the  general  subject  of 
service.  The  general  rules  and  requirements  as  to  the  manner 
of  serving  papers  in  civil  actions  are  applicable  here.    There  is, 

111  Hobba  V.  Duff,  43  CaL  485,  491.  In  this  case  a  firm  of  at- 
torneys had  signed  the  notice  as  ''attorneys  for  defendants,"  being 
attorneys  for  defendant  Duff  only.  Held,  no  notice  for  any  other 
defendant  except  Duff.  See,  also,  on  rule  stated  in  text:  Beardsley 
▼.  Fram,  73  Gal.  635,  15  Pac.  310;  McMahon  v.  Thomas^  114  CaL 
591,  46  Pac.  732. 

112  Gal.  Gode  Civ.  Proc,  S  284.  Until  change  made  under  this 
section,  by  one  or  the  other  of  the  modes  mentioned,  the  former 
attorney  must  be  recognized:  Gode  Civ.  Proc,  S  285;  Prescott  v. 
Salthouse,  53  CaL  221,  222,  so  holding  notwithstanding  order  entered 
associating  another  attorney. 

118  Prescott  V.  Salthouse,  53  CaL  221,  222. 
114  94  CaL  443,  29  t'ac  949. 
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however,  a  peculiarity  in  the  statute*^*  that  the  notice  of  in- 
tention must  be  *'filtd  and  served,"  literally  implying  that  tlic 
filing  and  service  are  one  and  the  same,  or,  at  any  rate,  con- 
temporaneous acts.  Yet  it  would  often  be  difl5cult  to  both  "file 
and  serve,"  or  serve  and  file  as  to  all  the  parties  requiring  to 
be  served  on  the  same  day,  and  in  practice  no  such  strictness 
is  ever  exacted.  If  advantage  were  sought  to  be  taken  of  the 
fact  that  the  service  and  filing  were  on  different  days,  both  being 
consummated  within  the  time  limited,  the  courts  would  prob- 
ably  frown  upon  it.  But  in  the  absence  of  decisions  exactly 
in  point,  and  iix  view  of  decisions  in  the  analogous  case  of 
notices  of  appeal/^***  unaffected  by  the  amendment  of  1874  to 
section  940,  the  safer  course  undoubtedly  is  to  both  file  and 
serve  the  notice  upon  the  same  day. 

A  mere  deposit  of  the  notice  with  the  clerk  is  not  a  filing; 
the  fees  must  be  paid,  unless  the  clerk  actually  files  it  notwith- 
standing the  nonpayment  of  the  fee.  And  receipt  of  a  notice 
of  intention  on  the  last  day  for  filing  it  without  payment  of 
the  fee  was  held  not  to  constitute  a  filing,  although  the  party 
paid  the  fee  three  days  afterward,  and  the  clerk,  at  his  re- 
quest, then  filed  it  as  of  the  date  when  received.**® 

116  Code  Civ.  Proc,  §  659. 
116a  See  post,  SS  533,  539. 

lie  Davis  v.  Hurgren,  12S  Cal.  48,  57  Pac.  684.  See  Sutton  ▼. 
Symons,  100  Cal.  576,  35  Pac.  158.  holding  failure  to  file  within  the 
time  fatal  to  the  motion,  {Hough  served  in  time;  McBroom  etc.  Co. 
V.  Gandy,  18  Wash.  79,  50  Pac.  572,  presumption  that  the  service 
on  same  date  as  filing,  nothing  appearing  to  the  contrary;  Turner  v. 
Bailey,  12  Wash.  634,  42  Pac.  115,  to  same  effect  (as  to  statement); 
Beck  V.  Thompson,  22  Nev.  109,  36  Pac.  562.  In  Davis  v.  Hurgren, 
supra,  the  court  said:  "Section  639  of  the  Code  of  Civil  Procedure 
provides  that  a  party  intending  to  move  for  a  new  trial  must,  within 
ten  days  after  the  verdict  of  the  jury,  file  with  the  clerk  his  notice 
of  intention.  In  the  case  at  bar  the  ten  days  expired  on  the  23d 
of  February.  On  that  day  the  appellants  sent  their  notice  of  motion 
to  the  clerk,  but  the  clerk  did  not  file  the  same  because  the  fee  there- 
for was  not  paid;  and  three  days  afterward,  at  the  request  of  the 
appellants,  who  then  paid  the  fee,  the  clerk  indorsed  it  as  filed 
February  23d.  The  act  of  March  28,  1895,  (Stats.  1895,  p.  267.  et 
seq.),  provides  that  on  the  filing  of  a  notice  of  motion  for  a  new 
trial  the  party  filing  the  same  must  pay  to  the  clerk  a  fee  of  two 
dollars,   and   that  'county  officers  must  ....  demand   the  payment 
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A  party  having  ground  for  a  new  trial  may  lose  the  benefit 
of  it  by  proceeding  jointly  with  a  party  not  so  favorably  situ- 
ated with  reference  to  the  proceeding;  and  where  there  is  any 
doubt  as  to  the  identity  of  relation  or  equality  of  right  therein, 
a  separate  notice  should  be  given  though  they  be  represented 
by  the  same  attorney.  It  is  not  necessary,  however,  in  order 
to  constitute  separate  notices  that  they  be  on  separate  pape)*s. 
Thus  it  was  held  that  a  notice  by  three  defendants  to  the  effect 
that  they  and  each  of  them  would  move  the  court  for  a  new 
trial  was  a  joint  and  several  motion;  that  is  they  all  asked  for 
a  new  trial  as  to  all,  and  each  for  a  new  trial  as  to  himself.*^^ 
It  has  been  decided  in  states  other  than  California  having  simi- 
lar statutory  provisions,  that  where  two  proceed  jointly,  neither 
is  entitled  to  a  new  trial  unless  both  are.*^®  Another  and  a 
clearer  expression  of  the  same  proposition  is  that  where  a 
verdict  against  defendants  is  conceded  to  be  correct  as  to  ono 
of  them,  the  other,  in  order  to  attack  it,  must  make  a  separate 
motion  for  a  new  trial.**®  It  is  not  so  clear  upon  j'udicial  au- 
thority in  California  as  one  could  wish,  how  the  question 
would  be  decided  if  it  were  squarely  presented.    In  Boehmer 

of  all  fees  in  civil  cases  in  advance.'  The  notice,  therefore,  was  not 
filed  in  time;  the  mere  fact  that  the  clerk  received  it  on  the  23d 
did  not  constitute  a  filing;  it  was  not  his  duty  to  file  it  without  the 
fee;  he  did  not  file  it;  and  he  could  not  have  been  compelled  to  file 
it  on  that  day." 

117  Bathke  v.  Krassin,  78  Minn.  272,  80  N.  W.  950.  Where  two 
cases  by  the  same  plaintiff  against  different  defendants  were  tried 
together  by  the  same  jury,  and  separate  verdicts  rendered,  each  of 
the  defendants  should  file  a  separate  motion  for  a  new  trial:  Western 
Assur.  Co.  V.  Way,  98  Ga.  746,  27  S.  E.  167. 

118  Cover  dale  v.  Edwards,  155  Ind.  374,  58  N.  E.  495;  Whiteley 
Malleable  Castings  Co.  v.  Berington,  25  Ind.  App.  391,  58  N.  E.  268; 
Wiggenhorn  v.  Eountz,  23  Neb.  690,  8  Am.  St.  Bep.  150,  37  JN.  W. 
603;  Scott  V.  Chope,  33  Neb.  41,  49  N.  W.  940;  Porter  v.  Banking 
Co.,  40  Neb.  274,  58  N.  W.  721;  Milller  v.  Adamson,  45  Minn.  99, 
47  N.  W.  452;  Hogan  v.  Peterson,  8  Wyo.  549,  59  Pac.  162.  In  the 
first  of  these  cases  it  was  held  that  a  joint  motion  by  all  defend- 
ants sued  jointly,  after  judgment  against  all,  which  should  have 
been  granted  as  to  same  had  they  moved  separately,  but  could  not, 
as  to  others  must  be  denied  as  to  alL 

119  Kentucky  etc.  Cement  Co.  v.  Morgan,  28  Ind.  App.  89,  62  N. 
E.  68. 
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V.  Big  Bock  Irrigation  Co.-^*®  the  court  held  the  objection  not 
well  taken;  but  the  question  was  complicated  by  certain  stipu- 
lations. In  the  course  of  the  decision  the  court  said:  ^^The 
question  here  presented  has  not  been  considered  or  decided 
by  this  court  as  far  as  I  have  been  able  to  find.  Whether  the 
cases  cited  by  appellant  were  rightly  decided  under  the  prac- 
tice prevailing  in  those  states  we  need  not  consider.  Obviously, 
it  is  one  of  those  questions  which  should  be  determined  in 
harmony  with  the  principles  governing  our  own  practice.  It  is 
true  that  the  individual  defendants,  having  disclaimed  all  per- 
sonal interest  in  the  controversy,  were  not  injured  by  the  find- 
ings or  judgment,  and  were  not  ^aggrieved*  thereby.  But  tho 
order  granting  a  new  trial,  having  been  rightly  made  as  to  one 
of  the  defendants — ^the  irrigation  district — the  plaintiff  was  not 
injured  by  the  joinder  of  the  individual  defendants  in  the  mo- 
tion, nor  by  the  granting  of  the  motion  as  to  all,  and  he  should 
not  6e  permitted  to  profit  by  findings  which  do  not  accord  with 
the  facts  which  he  has  stipulated  to  be  true,  if  it  can  be 
avoided.  Section  475  of  the  Code  of  Civil  Procedure  provides : 
'The  court  must,  in  every  stage  of  an  action,  disregard  any  er- 
ror or  defect  in  the  proceedings  which  does  not  affect  the  sub- 
stantial rights  of  the  parties,  and  no  judgment  shall  be  reversed 
or  affected  by  reason  of  such  error  or  defect.'  In  the  face  of 
this  provision,  appellant's  contention  cannot  be  sustained." 
If  the  part  of  section  475  above  quoted  is  given  uniform  opera- 
tion whenever  the  question  arises,  the  objection  can  seldom  be 
of  any  value  to  the  objector.    A  question  may  arise  where  there 

120  117  Cal.  19,  25, 48  Pac.  908.  See,  also,  Ex  parte  Lowman  &  H.  8. 
P.  Co.,  2  Wash.  St.  427,  27  Pac.  232,  where  it  was  held  that  where  one 
of  joint  defendants  had  defaulted  judgment  by  default  having  entered 
as  to  him,  and  judgment  was  recovered  against  the  others  on  the 
trial,  it  was  not  error  to  grant  a  new  trial  as  to  the  defendants  who 
had  answered  and  deny  it  as  to  the  defaulting  defendant  although 
the  motion  may  have  been  made  by  all  the  defendants.  The  court 
in  this  case  gave  express  recognition  to  the  general  rule  in  other 
states,  but  held  the  defaulted  defendant  to  be  a  stranger  to  the 
verdict.  In'  Indiana,  it  was  held,  that,  where  upon  the  face  of  a 
pleading  it  appeared  that  one  of  the  defendants  had  no  interest  in 
the  matter  in  controversy  which  the  judgment  rendered,  in  any  way 
affected  and  a  motion  for  new  trial  was  joint  as  to  all  defendants, 
and  not  being  good  as  to  such  one  defendant  it  was  properly  over- 
ruled: Jones  V.  Peters,  28  Ind.  App.  383,  62  N.  E.  1019. 
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are  two  or  more  parties  standing  in  the  same  relation  to  the 
verdict,  or  other  decision,  and  a  motion  is  made  for  a  new  trial 
by  one  or  more  of  them,  less  than  all,  and  he  is,  or  they  are, 
found  entitled  to  a  new  trial,  as  to  the  effect  upon  the  rights 
of  the  other  parties  to  the  action,  of  granting  a  new  trial  on  his 
or  their  motion.  In  State  v.  Superior  Court  of  Pierce 
County,*^^  an  application  for  mandamus  was  brought  by  one 
Holgate,  a  plaintiff,  to  compel  the  superior  courii  to  direct  and 
^ause  to  be  entered  in  the  journal  of  said  court  a  personal  judg- 
ment in  favor  of  the  relator  against  one  of  two  defendants  in 
a  case  upon  a  verdict  previously  rendered  in  the  action.  The 
other  features  of  the  case,  the  decision,  and  the  somewhat  novel 
grounds  upon  which  it  was  based,  are  shown  in  the  opinion, 
which  reads  in  part  as  follows :  "The  application  and  the  record 
show  that  the  relator  was  plaintiff  in  an  action  against  defend- 
ants, Parker  and  Kirby,  in  which  action  a  judgment  was  ob- 
tained in  favor  of  the  plaintiff  for  five  hundred  dollars.  Sub- 
sequently, a  motion  was  made  for  the  vacation  of  the  verdict 
and  the  granting  of  a  new  trial,  which  motion  was  sustained  by 
the  court,  and  a  new  trial  ordered.  The  burden  of  the  relator's 
complaint  is  that  the  notice  at  the  motion  for  a  new  trial 
would  be  made  was  given  by  defendant  Kirby  alone,  and  that, 
inasmuch  as  defendant  Parker  did  not  join  in  said  motion,  the 
setting  aside  of  the  verdict  and  the  granting  of  the  motion 
for  a  new  trial  did  not  affect  him,  and  that  he  is  now  entitled 
to  have  judgment  on  the  verdict  entered  against  him.  The  com- 
plete record  in  this  case  was  before  this  court  on  appeal,  taken 
by  the  relator  from  the  action  of  the  court  in  sustaining  the 
motion  to  set  aside  the  verdict  and  grant  a  new  trial  in  this 
case.  And  from  the  whole  record  we  are  inclined  to  the  opin- 
ion that  the  motion  for  vacation  and  for  a  new  trial  was 
treated  by  all  the  parties  and  by  the  court  as  a  motion  by  the 
defendants,  and  not  by  one  defendant  alone.  And  we  have  uni- 
formly held  that  we  would  determine  a  case  here  on  the  theory 
on  which  it  was  tried  below.  These  defendants  were  repre- 
sented by  the  same  counsel,  and,  while  the  notice  of  intention 
to  make  a  motion  for  a  new  trial  relates  that  the  motion  will 
be  made  by  defendant  Kirby,  it  does  not  indicate  that  the  mo- 

121  19  Wash.  114,  115,  52  Pac.  522. 
New  Trial,  Vol.  1—43 
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tion  will  be  made  in  his  interest  alone,  but  that  the  motion  will 
be  made  to  vacate  and  set  aside  the  verdict  rendered  in  the 
cause,  and  the  motion  itself  does  not  indicate  by  which  defend- 
ant it  was  made,  either  in  the  motion  or  by  the  signing  of  the 
same,  for  it  is  simply  signed  'Murry  &  Carroll,  Attorneys  for 
Defendant,'  and  it  was  the  evident  intention  of  the  court  to  va- 
cate this  verdict  and  grant  the  motion  for  a  new  trial  in  favor 
of  both  of  the  defendants/' 

§  373.  Objection  to  tnfficienoy  of  notice— How  and  where  to 
be  made. 
The  approved  practice,  when  it  is  desired  to  furnish  the  op- 
posite party  convenient  and  conclusive  evidence  that  he  has  per- 
formed the  acts  which,  if  done  in  time,  would  constitute  legal 
service,  without  losing  the  benefit  of  the  objection  that  the  ser- 
vice is  too  late,  is  to  give  the  written  admission  with  the  reser- 
vation of  that  specific  objection.*^  But,  though  such  objec- 
tion be  so  reserved,  it  must  be  presented  at  the  hearing  of  the 
motion,  or  it  will  be  treated  as  having  been  waived.*^    But 

122  Oumpel  V.  Castagnetto,  97  Cal.  15,  31  Pac.  898. 

128  Frost  V.  Meetz,  52  Cal.  664;  Territory  v.  Behberg,  6  Mont.  467, 
13  Pac.  132.  In  the  first  ease  above  the  court  said:  "The  statement 
and  bill  of  exceptions  on  motion  for  a  new  trial  were  settled  by 
the  judge  of  the  court  below  on  the  ninth  day  of  February,  1876, 
and  on  the  3l8t  of  March  following  the  motion  for  a  new  trial  was 
denied.  It  is  now  contended  by  the  respondent  that  the  right  to 
move  for  a  new  trial  in  the  court  below  had  been  lost,  by  a  failure 
to  give  the  required  preliminary  notice  of  intention  to  move  for  such 
a  new  trial.  But  we  think  that  this  objection  is  not  open  to  the 
respondent.  The  statement  as  settled  sets  forth  that  the  defendant 
had  given  the  notice.  'And  the  defendant  Meetz  having  given  no- 
tice of  his  intention  to  move  for  a  new  trial,'  etc.,  and  by  this  will 
be  intended  a  notice  given  in  due  time  and  form.  Nor  is  the  posi- 
tion of  the  respondent  upon  this  point  aided  by  a  resort  to  the  af- 
fidavits found  in  the  printed  transcript  on  file  here.  For  if  those 
affidavits  be  taken  to  be  part  of  the  record  on  this  appeal,  there  is 
found  the  uncontradicted  allegation  by  the  counsel  for  appellant, 
that  the  respondent  appeared  at  the  settlement  of  the  statement, 
proposed  amendments  thereto,  and  did  not  then  allege  the  want  of 
proper  notice  of  intention  to  move  for  a  new  trial,  nor  object  to  the 
settlement  of  the  statement  on  that  ground.  The  decision  denying 
the  motion  for  a  new  trial,  made  below,  does  not  appear  to  have 
proceeded  upon  the  supposed  want  of  notice  of  intention,  but  upon 
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there  is  a  distinction,  to  be  noted  herein  between  the  failure  to 
serve  in  proper  time,  and  fatal  defects  in  matters  of 
substance  appearing  on  the  face  of  the  notice.  And  it 
was  held,  accordingly,  that  the  mere  appearance  of  re- 
spondent's counsel  did  not  amount  to  a  waiver  of  defects  ap- 
parent in  the  notice,  and  that,  in  the  absence  of  anything  in 
the  record  showing  a  waiver  thereof,  an  appeal  from  an  order 
denying  a  motion  for  new  trial,  based  upon  such  defects,  would 
be  dismissed.^** 

§  S74«    Bestriction  of  motion  to  particular  issues. 

It  is  apparently  well  settled  that  a  party  may,  by  so  framing 
his  notice  of  intention,  or  other  moving  paper,  restrict  the  mo- 
tion and  the  court's  order  thereon  to  a  single  issue  in  the  case 

the  determination  of  the  questions  presented  by  the  motion  itself. 
The  intendment  to  be  indulged  here,  therefore,  is  that  the  court  be- 
low found  that  the  respondent  had  waived  the  objection. " 

124  Gregg  V.  Garrett,  13  Mont.  10,  31  Pac.  7^1.  In  this  case  the 
court  said:  ''The  notice  is  incomplete  and  defective,  in  not  setting 
forth,  as  required  by  statute,  the  basis  upon  which  plaintiff  proposed 
to  present  the  motion  for  new  trial.  The  reason  and  importance  of 
this  requirement  are  apparent.  Both  parties  have  a  right  to  know 
upon  what  papers  the  motion  will  be  presented,  and  to  participate  in 
preparing  the  record,  if  the  same  has  not  already  been  made  up  by 
way  of  bills  of  exception.  The  defect  in  the  notice  of  intention  in 
this  case  is  held  to  be  ground  for  dismissal,  unless  the  adverse  party 
has  waived  the  same  by  stipulation,  or  by  co-operation  in  the  forma- 
tion of  the  papers  upon  which  the  motion  is  to  be  made,  by  amend- 
ment, or  by  some  other  act  which  constitutes  a  waiver Ap- 
pellants' counsel  insists  that  the  appearance  by  counsel  for  respond- 
ent when  the  motion  is  heard  amounts  to  a  waiver  of  the  defects 
apparent  in  the  notice.  The  record  in  this  case  can  only  be  con- 
strued to  show  that  respondent's  counsel  appeared  when  the  motion 
was  submitted  to  the  court.  We  think  it  would  be  going  too  far  to 
hold  that  this  was  a  waiver  of  the  omission  to  give  a  proper  notice 
according  to  the  plain  directions  of  the  statute.  Appellant's  counsel 
also  contends  that  respondent  should  have  caused  the  record  to  show 
that  he  took  advantage  of  the  defect  in  the  notice  on  the  hearing 
of  the  motion  in  the  court  below.  At  most,  that  would  have  been 
placing  in  the  record  mere  argumentative  matter.  The  defect  taken 
advantage  of  is  apparent  in  the  notice  itself,  and  requires  no  other 
matter  inserted  in  the  record  to  show  this  fact.  This  irregularity 
in  presenting  the  motion,  without  stipulation  or  other  action  amount- 
ing to  a  waiver  of  proper  notice,  may  have  been  the  very  ground 
upon  which  the  trial  court  denied  the   motion.     And   we  think,  in 
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that  has  been  tried,  provided  that  it  be  S2parable;  that  is,  not 
so  blended  as  to  render  its  separate  trial  impracticable.     The 
principle  is  founded  upon  the  long  settled  practice  of  granting 
new  trial  as  to  part  only  of  the  issues  where  the  motion  has 
been  general,  leaving  the  others  undisturbed.     Appellate  courts 
have  frequently  remanded  causes  with  directions   to    the  trial 
court  to  find  upon  a  single  issue,  leaving  the  other  findings  to 
remain  a  part  of  the  record.     Trial  courts  exercise  the  same 
power  in  this  respect  before  appeal  to  limit  the  scope  of  the 
retrial ;  and  it  follows,  upon  principle,  that,  if  the  courts  freely 
exercise  the  power,  the  party    seeking  a  new  trial    may  elect 
to  seek  it  upon  a  single  issue,  leaving  the  court  to  determine 
whether  his  election  has  been  properly  made.     The  right  of  the 
movant  to  do  this  was  squarely  presented  and  decided  in  San 
Diego  Land  etc.  Co.  v.  Neale,***^  where  the  plaintiff  moved  for 
a  new  trial  as  to  the  issue  concerning  the  value  of  the  land 
sought  to  be  taken,  but  as  to  no  other  issue,  and  appealed  from 
an  order  denying  his  motion.     In  the  supreme  court,  the  de- 
fendant made  a  preliminary  objection  that  a  party  could  not 
move  for  a  new  trial  aa  to  a  part  of  the  issues.  The  court,  in 
deciding  against  the  defendant  on  this  point  said:  "So  far  n^ 
we  are  advised,  this  precise  question  has  not  been  decided  in 
this  state.     But,  upon  principle,  and  according  to  the  analogies 
of  existing  rules,  we  think  that  the  objection  is  not  well  taken. 
There  is  nothing  in  the  code  either  expressly  forbidding  or  ex- 
pressly authorizing  such  a  course.     The  implication  from  the 
language,  however,  tends  to  sanction  it.     The  definition  of  a 
new  trial  is  as  follows:  'A  new  trial  is  a  re-examination  of  an 
issue  of  fact  in  the  same  court  after  a  trial  and  decision  by  a 
jury  or  court  or  by  referees.'    Now,  as  the  laAvmakers  cannot 
be  supposed  to  have  thought  that  the  majority  of  cases  involveil 
only  one  issue  of  fact,  there  is,  perhaps,  some  implication  that 
they  intended  that  there  might  be  such  a  thing  as  a  new  trial 
of  a  single  issue,  whether  there  were  other  issues  or  not.     There 

the  absence  of  anything  in  the  record  showing  a  waiver,  the  objec- 
tion by  respondent  should  be  sustained'':  See,  also,  White  v.  Superior 
Court,  72  Cal.  475,  14  Pac.  87;  Bear  River  etc.  Min.  Co.  v,  Bowles, 
24  Cal.  354;  Fabian  v.  Callahan,  56  CaL  100. 

12B  78  Cal.  63,  20  Pac.  372. 
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is,  at  least,  no  implication  to  the  contrary.  The  analogies  of 
other  provisions  and  previous  decisions  support  the  view  that 

there  may  he  a  new  trial  as  to  a  part  of  the  issues The 

cases  which  hold  that  a  motion  for  a  new  trial  is  premature,  if 
made  before  all  the  material  issues  are  disposed  of,  are  not  in 
conflict  with  our  conclusion,  for,  in  the  case  before  us,  all  the 
material  issues  were  disposed  of  before  the  motion  was  made. 
We  see  no  inconvenience  that  can  result  from  the  practice.  The 
time  to  move  as  to  the  remaining  issues  would  not  be  extended 
by  a  motion  as  to  a  part;  and  the  party  would  lose  his  right 
to  attack  the  findings  as  to  the  remaining  issues,  unless  the  time 
should  be  extended,  which  could  only  be  for  a  short  period,  with- 
out the  consent  of  the  parties.  And  this  being  so,  the  result 
would  simply  be  the  elimination  of  a  part  of  the  controversy, 
which  is  not  in  itself  undesirable/'  It  had  been  previously  de- 
cided in  Nevada,  in  accordance  with  the  views  expressed  in 
the  above  qnotation.*^®  Subsequently,  in  a  Montana  case,**^ 
though  the  question  was  not  identical.  Yet,  the  above  cases 
were  cited  and  approved,  and,  from  the  reasoning  employed, 
it  is  evident  that  the  practice  of  directing  the  proceeding  at  one 
of  several  material  issues  decided,  without  seeking  to  disturb  the 
finding  or  verdict  as  to  others,  would  be  approved.  The  same 
precise  question,  decided  in  the  California  case  above  cited,  has 
not  subsequently  come  before  the  court.  But  the  power  of  the 
lower  court,  upon  general  motion  to  limit  the  retrial  to  certain 
issues,  allowing  the  decision  to  stand  as  to  the  others,  has  been 
uniformly  conceded.**®  The  power  of  the  moving  party  to 
thus  restrict  the  scope  of  a  retrial  is  denied  in  at  least  one 
state,  upon  the  ground  that    the  exercise  of  such  power  is  the 

126  Lake  v.  Bender,  18  Nev.  361,  4  Pac.  711,  7  Pac.  74.  In  this 
case  the  reasoning  of  the  court,  per  Leonard,  J.,  is  very  convincing 
in  favor  of  the  right  of  the  moving  party  to  limit  his  motion  to 
part  of  the  issnes.     See  pages,  371  to  379,  reviewing  the  authorities. 

127  "Ransdell  v.  Clark,  20  Mont.  103,  106,  49  Pac.  591,  holding  that 
the  court  may  grant  a  new  trial  as  to  one  or  more  separate  causes 
of  action  included  and  tried  in  the  same  suit,  where  this  can  bo 
done  readily  and  without  confusion  resulting  upon  the  retrial. 

128  Duff  V.  Duff,  101  Cal.  1,  4,  35  Pac.  437;  Mountain  Tunnel  Co.  v. 
Bryan,  111  Cal.  36,  38,  43  Pac.  410,  but  holding  the  order  of  the 
court  defining  the  is^sues  po  indefinite  as  to  necessitate  the  remanding 
0*'  the  entire  case  for  a  new  trial. 
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peculiar  province  of  the  court,  which  parties  cannot  thus  coq- 
trol.*^  It  will  be  seen,  upon  examination  of  these  author- 
ities, that  the  right  to  proceed  for  a  new  trial  upon  one  or 
more,  less  than  all,  the  issues  depends  upon  the  question 
whether  each  such  selected  issue  is  so  distinct  as  to  warrant  its 
consideration  apart  from  those  the  decision  upon  which  it  is 
not  desired  to  disturb.  A  mistake  herein  might  be  of  serious 
consequence;  for,  if  the  court  should,  after  such  election,  and 
when  it  is  too  late  to  give  notice  as  to  other  issues,  decide  con- 
trary to  the  opinion  of  the  movant,  it  could  not  order  a  new 
trial,  either  as  to  the  selected  issue,  or  as  to  all  the  issues.**® 

§  876.    Waiver  of  notice  of  intention  or  of  the  motion — 
Waiver  of  defects. 

There  are  several  nice  distinctions  to  be  observed  with  refer- 
ence to  the  subject  of  waiver,  as  it  relates  to  the  notice  of  in- 
tention.*** The  questions  which  arise  may  relate  t6  an  al- 
leged waiver  of  notice,  or  of  service  of  notice  within  proper 
time,  or  of  defects  apparent  upon  the  face  of  a  notice  properly 
served  in  due  time.  With  reference  to  both  the  first  two  ques- 
tions, the  objection  must  be  raised  at  the  hearing,  and  cannot 
be  made  available  on  appeal,  unless  a  question  is  so  raised  and 
ruled  upon  by  the  trial  court,  and  a  record  of  the  matter  pre- 
served for  review.  Any  facts  alleged  by  the  movant  to  consti- 
tute a  waiver,  in  response  to  the  objection,  should  also  be  made 
to  fully  appear.  The  notice  not  being  one  of  the  papers  desig- 
nated as  part  of  the  record  on  appeal,  and  since  it  constitutes 
no  part  ot  the  statement  on  motion  for  new  trial,  it  will  be 
presumed,  unless  made  to  appear  to  the  contrary,  that  whatever 
was  necessary  to  give  the  trial  court  jurisdiction  of  the  mo- 
tion was  done.*^  This  is  all  true  as  to  defects  in  the  notice 
where  the  notice  states  that  the  motion  is  to  be  made  upon  a 
statement,  or  bill  of  exceptions,  with  or  without  affidavits,  be- 
cause, at  the  hearing,  these  contain  the  specifications  of  errors 

129  Nathan  v.  Charlotte  St.  By.  Co.,  118  N.  C.  1066,  24  8.  E.  511. 

180  As  to  requiaites  of  order  for  new  trial  as  to  part  only  of  is- 
BneB,  see  post,  fiS  394-396,  399. 

131  The  decisions  on  this  question  are  applicable  whether  a  notice 
of  intention  or  a  notice  of  motion  be  the  proper  practice. 

13!2  For  a  full  discussion  of  these  propositions,  see  post,  §  687. 
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and  insiifBciency  of  evidence,  and  supersede  the  notice.  But, 
while  the  fact  that  the  service  of  a  notice  of  a. motion  on  the 
minutes  was  after  the  time  limited  by  law  may  be  waived,  and 
while  the  presumption  exists  that  it  was  served  in  time  pro- 
vails,  unless  the  contrary  be  shown  by  the  record,  the  record 
must  show  the  existence  and  contents  of  such  a  notice,  because 
othei^vise  the  record  would  contain  none  of  the  specifications 
which  are  required  to  give  the  court  jurisdiction. 

Defects,  not  of  substance,  but  of  form,  may  be  waived;  while 
substantial  defects  cannot;  and  the  failure  to  file  and  serve  the 
notice  in  proper  time  may  be  waived  fax  various  ways.^** 

§  376.    Amendment  of  notice. 

Efforts  to  amend  notices  or  motions  after  the  expiration  of 
the  time  for  serving  and  filing  them  have  usually  proven  un- 
successful, especially  where  it  was  sought  to  amend  them  in 
essential  parts.  Thus,  where  a  notice  of  motion  for  a  new  trial 
stated  that  the  motion  would  be  made  upon  the  minutes  of  the 
court,  and  upon  the  grounds,  among  others,  of  errors  of  law  oc- 

183  Soe  O'Connell  v.  Main  &  Tenth  Sts.  Hotel  Co.,  90  Cal.  515, 
27  Pac.  373,  waiver  of  defect  of  form;  Hamilton  v.  Dooly,  15  Utah, 
2S0,  49  Pac.  769,  waiver  of  defects;  State  v.  Whaley,  16  Mont. 
574,  41  Pac.  852  holding  that  failure  of  a  notice  of  intention  to  move 
for  a  new  trial  to  specify  the  particular  errors  relied  upon  is  not 
waived  by  a  motion  to  strike  it  out  upon  other  grounds;  State  v. 
Pilgrim,  17  Mont.  311,  42  Pac.  S56  holding  that  failure  of  a  notice 
of  intention  to  move  for  a  new  trial  to  particularly  state  the  errors 
relied  on  is  not  waived  by  the  special  appearance  of  counsel  for  the 
purpose  of  a  motion  to  dismiss  the  motion  for  a  new  trial  for  that 
reasons;  Hughes  v.  Alsip,  112  Cal.  587, 44  Pac.  1027  holding  a  defect  in 
the  notice  of  a  motion  for  a  new  trial  in  not  stating  upon  what  the 
motion  would  be  based,  is  not  waived  by  the  proposal  of  amendments 
to  a  bill  of  exceptions,  nor  by  participation  in  the  settlement  of  such 
bill,  as  appellant  is  entitled  to  use  a  bill  of  exceptions  upon  appeal 
from  the  judgment,  regardless  of  the  motion  for  new  trial.  For 
instances  of  waiver  of  notice  in  due  time,  see  Hobbs  v.  Duff,  43 
Cal.  485,  waiver  by  filing  amendments  to,  and  agreeing  to  settle- 
ment of  statement  without  objection  on  the  ground  of  notice  not  be- 
ing served  in  time;  Harrigan  v.  Lynch,  21  Mont.  36,  52  Pac.  642,  to 
same  effect;  Brundage  v.  Adams,  41  Cal.  619,  proposing  amendments 
to  statement  without  reserving  objection  that  notice  not  served  in 
time;  Williams  v.  Gregory,  9  Cal.  76,  tiling  counter-aflidavlt. 
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cnrriTig  at  the  trial  and  excepted  to,  but  the  notice  failed  to  spe- 
cify the  particular  errors  relied  upon,  it  was  held,  that  the  no- 
tice was  radically  defective,  and  that  an  order  of  the  court, 
tpon' motion  by  the  moving  party,  granting  leave  to  amend  the 
notice  after  the  expiration  of  the  statutory  time  for  its  filing, 
by  adding  the  required  specifications,  upon  the  ground  of  in- 
advertence, was  without  jurisdiction.***  So,  where  a  notice  of 
motion  for  a  new  trial  designates  that  the  motion  will  be  made 
for  all  the  causes  specified  in  section  657  of  the  Code  of  Civil 
Procedure,  upon  the  statement  of  the  case,  the  moving  party  is 
bound  to  prepare  and  seYve  his  proposed  statement  within  the 
time  allowed  by  law  for  that  purpose.  A  failure  so  to  do  is 
a  waiver  of  the  right  to  move  for  a  new  trial,  and,  after  the 
statutory  time  for  giving  the  notice  has  passed,  the  trial  court 
has  no  jurisdiction  to  allow  the  original  notice  to  be  amended, 
sc  as  to  designate  that  the  motion  would  be  made  for  the  same 
causes  upon  the  minutes  of  the  court.***  And  where  a  defend- 
ant in  a  criminal  prosecution  submitted  a  motion  for  a  new 
trial,  which  was  denied,  and  judgment  was  thereupon  pro- 
nounced, a  motion  thereafter  made  to  amend  the  motion  for 
A  new  trial,  by  adding  the  ground  of  newly  discovered  evidence, 
was  held  too  late.**^  At  any  rate,  a  new  specification  cannot  l>e 
introduced  by  amendment.**''    The  reason  for  not  permitting 

134  Packer  v.  Doray,  98  Cal.  315,  33  Pac.  118.  To  same  effect, 
Little  V.  Jacks,  67  Cal.  165,7  Pac.  449;  Neale  v.  Depot  Ry.  Co.,  94  CaL 
425,  29  Pac.  954;  State  v.  Mason,  18  Mont.  362, 45  Pac.  557;  Sullivan  v. 
Helena,  10  Mont.  134,  25  Pac.  94;  McCune  v.  Missoula,  10  Mont. 
147,  25  Pac.  442;  Perry  v.  Eaves^  4  Kan.  App.  26,  45  Pac.  718;  State 
V.  Hunt,  141  Mo.  626, 43  S.  W.  389;  Preble  v.  Bates,  37  Fed.  772.  Held, 
that  a  motion  filed  within  proper  time  may  be  amended  so  as  to 
include  an  additional  ground  of  which  the  moving  party  was  ignorant 
when  the  original  motion  was  filed:  Seagrave  v.  Hall.  (C.  C),  3 
Ohio  Dec.  221.  See,  also,  Kentucky  Cent.  By.  Co.  v.  Smith,  93  Ky. 
449,  20  8.  W.  392. 

185  Cooney  v.  Furlong,  66  Cal.  520,  6  Pac.  388. 

186  People  V.  Wessel,  98  Cal.  352,  33  Pac.  216.  To  same  effect, 
State  V.  Mason,  18  Mont.  362,  45  Pac.  557. 

187  State  V.  Mason,  18  Mont.  362,  365,  44  Pac.  557.  In  this  case 
the  court  said:  "The  next  question  is  whether  this  amended  notice 
is  good  as  an  amendment.  But  it  does  not  amend  anj  specification 
which  was  contained  in  the  former  notice.    It  does  make  a  specifica- 
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ftich  amendments  was  given  in  a  case  where  the  defendant  had 
been  permitted  by  the  trial  court  to  file  an  amended  notice^  and 
insert  a  new  specification  of  error,  after  the  time  of  service  had 
expired  as  follows:  "Appeals  are  matters  of  statutory  regula- 
tion. There  must  be  a  substantial  compliance  with  the  stat- 
ute, in  order  to  confer  jurisdiction  upon  the  appellate  court. 
The  appellant  is  charged  with  the  duty  of  perfecting  his  appeal 
in  the  manner  provided  by  law,  and  error  in  this  regard  affects 
the  jurisdiction  of  the  appellate  court/'**®  But  the  prevailing 
view  is  not  universal.  In  a  comparatively  recent  case,  the  su-* 
preme  court  of  South  Dakota,  under  a  statute***  providing 
that  when  a  proceeding  fails  to  conform  to  the  code,  the  court 
may,  in  its  discretion,  permit  an  amendment,  and  another  stat- 
ute,*"*® providing  that  the  court  may,  on  good  cause  shown  in 

tion  which  aeems  to  be  good;  for  it  states  that  the  court  erred  in 
refusing  to  give  an  instruction  as  requested  by  counsel  for  defend- 
ant, which  instruction  so  refused  was  the  same  as  the  instruction  given, 
and  numbered  thirty,  except  that  the  words  'beyond  a  reasonable 
doubt'  were  contained  in  the  offered  instruction,  but  were  stricken 
out  of  that  as  given.  But  the  general  notice  of  intention  to  move 
for  a  new  trial  did  not  pretend  to  specify  any  error  as  to  instruc- 
tion 30,  or  any  error  whatever  as  to  refusing  any  instruction.  The 
amended  notice  did  not  amend  anything  whatever  that  was  contained 
in  the  original  one.  It  introduced  a  wholly  new  specification.  If  it 
had  been  an  amendment  to  anything  contained  in  the  original  notir". 
or  if  it  had  specified  properly,  and  also  clearly,  anything  that  was 
insuflBciently  specified  in  the  firbt,  we  would  have  before  us  an- 
other question;  but,  as  the  matter  stands,  it  appears  to  us  that  the 
amendment  seeks  to  make  a  specification  entirely  new,  and  which 
is  unsupported  by  anything  in  the  original  notice'':  See,  also, 
Gillespee  v.  Dion,  18  Mont.  183,  44  Pae.  954,  which  was  an  election 
contest;  Barber  v.  Briscoe,  8  Mont.  214,  19  Pac.  589. 

138  Territory  v.  Hanna,  5  Mont.  247, 5  Pac.  250,  cited  and  followed 
in  State  v.  Mason,  18  Mont.  362,  365,  45  Pac.  557.  To  same  effect, 
Gumpel  v.  Castagnetto,  97  Cal.  15,  31  Pac.  898;  State  v.  McDaniel, 
39  Or.  161,  66  Pac.  320;  HaU  v.  Harris,  1  S.  Dak.  279,  36  Am.  St. 
Rep.  730,  46  N.  W.  931;  Dutton  v.  Seevers,  89  Iowa,  302,  56  N.  W. 
398,  holding  that  an  amendment  to  a  motion  for  a  new  trial,  alleging 
failure  of  the  court  to  instruct  touching  the  burden  of  proof,  wnere 
the  original  motion  alleged  error  in  the  instructions  generally,  is  in 
effect  a  new  motion,  and  it  must  be  filed  within  the  time  allowed 
by  the  statute  for  filing  a  motion  for  new  trial* 

139  South  Dakota  Comp.  Laws,  S  4939. 

140  South  Dakota  Comp.  Laws,  9  ^093. 
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furtherance  of  justice,  extend  the  time  within  which  acts  may 
be  done,  held  that  the  court  had  power,  on  the  hearing  of  the 
motion  for  new  trial,  to  permit  an  amendment  to  the  notice  of 
motion,  after  the  time  for  giving  such  notice  had  expired.^'*^ 

§  377.    Effect  of  statutes  upon  proceeding  previously  com- 
menced. 

The  question  of  the  power  of  the  legislature  to  pass  laws  af- 
fecting pending  proceedings  for  new  trial  presents  no  different 
question  from  that  presented  by  ordinary  practice  acts,  code 
provisions  and  amendments  to  laws  governing  the  methods  of 
procedure  in  actions  and  criminal  prosecutions.  Certainly,  no 
right  which  has  become  vested  can  be  disturbed  by  such  statutes, 
even  though  it  be  a  right  resulting  from  an  act  done  by  au- 
thority of  a  practice  act;  but  the  mere  fact  that  an  action  or  pro- 
ceeding has  been  already  instituted  does  not  debar  the  legisla- 
ture of  the  power  to  change  the  manner  in  which  future  steps 
therein  shall  be  taken,  or  in  which  the  remedy  shall  be  admin- 
istered. Accordingly,  it  was  held  in  Kelly  v.  Larkin,***  that, 
inasmuch  as  a  proceeding  to  obtain  a  new  trial  is  not  initiated 
until  the  notice  of  the  motion  is  served  and  filed,  the  pro- 
ceeding in  that  case  should  have  been  conducted  in  accordance 
with  the  Code  of  Civil  Procedure,  which  took  effect  prior  to  the 
filing  and  service  of  the  notice  of  the  motion,  although  the 
judgment  was  rendered  prior  to  its  taking  effect.  The  whole 
subject  is  lucidly  covered  in  a  single  paragraph  by  Bach,  J.,  in 
Gassert  v.  Bogk,***  as  follows :  "It  has  been  held  that  an  amend- 
ment to  the  laws  governing  procedure  applies  to  actions  pend- 

141  Bunker  v.  Taylor,  10  8.  Dak.  526,  74  N.  W.  450.  In  Houston 
y.  Kidwelly  83  Ky.  301,  it  was  held  that  courts  had  diseretionary 
power  to  allow  additional  grounds  to  be  filed  after  the  time  limited, 
a  motion  having  been  filed  in  time;  but  this  view  seems  not  to  have 
prevailed  in  a  later  case:  See  Kentucky  Cent.  By.  Go.  v.  Smith, 
93  Ky.  449,  20  S.  W.  392. 

142  47  Cal.  58.    Followed  in  Hodgdon  v.  Grilfin,  56  Cal.  610. 

148  7  Mont.  585,  601,  19  Pac  281.  See  Poujade  v.  Byan,  21  liev, 
450,  33  Pac.  659,  holding  amendment  to  Practice  Act  not  retroac- 
tive, and  that  it  did  not  apply  to  a  case  where  the  motion  for  a 
new  trial  had  been  heard  and  disposed  of  by  the  lower  court  before 
its  enactment* 


683  INSTITUTION  OF  THE  PROCEEDING.  §  377 

ing  as  well  as  to  actions  commenced  thereafter,  so  far  as  tlie 
iimendment  alters  the  practice  in  any  step  yet  to  be  taken;  thus, 
changes  in  the  procedure  on  motion  for  a  new  trial,  and  changes 
in  the  manner  of  taking  an  appeal,  apply  to  actions  pending, 
where  these  steps  in  such  actions  have  not  already  heen  taken, 
as  well  as  to  actions  commenced  thereafter ;  but  such  changes  do 
not  govern  the  practice  where  the  motion  for  a  new  trial  has 
already  been  made,  or  where  the  appeal  has  already  been  taken. 
The  hardship  which  would  result  from  a  contrary  interpreta- 
tion would  be  apparent  if  some  succeeding  legislature  should 
amend  the  present  law  regarding  exceptions  to  instructions,  by 
enacting  that  an  exception  must  be  taken  to  instructions 
granted,  to  which  objection  is  sought  to  be  taken,  and  that  the 
exception  must  state  specifically  the  grounds  of  the  objection. 
If  the  rule  of  interpretation  contended  for  by  appellant  be  cor- 
rect, and  if  such  a  law  should  be  passed,  every  litigant  who  has 
relied  upon  the  law  passed  by  the  last  legislature  above  referred 
to  would  be  without  remedy  against  erroneous  instructions." 

This  seems  the  proper  place  to  refer  to  a  case  wherein  a 
statute  was  held  constitutional  which  granted  a  new  trial  after, 
according  to  the  general  practice  act  existing  at  the  time,  the 
time  had  elapeed  for  initiating  the  proceeding.  The  action  was 
against  the  state,  and  the  act  in  question  permitted  the  court 
in  which  the  judgment  had  been  recovered  to  reopen  it  and 
grant  the  plaintiff  (suing  the  state)  a  new  trial.  The  statute 
was  upheld  on  the  ground  that  it  merely  amounted  to  consent 
of  the  state  to  a  hearing  of  the  motion ;  in  other  words,  a  waiver 
of  the  right  to  object  on  the  ground  of  the  lapse  of  time.^"** 

144  People  v.  Friflbie,  26  CaL  135. 
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t  404.     Conditional  orders — Power  of  court  to  make. 

i  405.     Conditional  orders — Effect  of  performance  and  nonperformance 
of  conditions. 

{  406.     Kules  of  evidence  governing  when  hearing  upon  affidavits. 

f  407.    Limiting  consideration  of  counter-affidavits,  on    question    of 
newly  discovered  evidence. 
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§  378.    Meaning  of  and  necessity  for  hearing. 

The  statutes  on  the  subject  of  new  trial  contain  little  to  in- 
dicat»i  what  is  meant  by  ^^earing^'  of  the  motion;  and  yet  the 
omission  of  any  reference  to  the  method  of  conducting  the  pro- 
ceeding in  open  court  is  of  no  significance.^  The  language 
employed  in  section  660  of  the  California  Code  of  Civil  Pro- 
cedure— and  a  similar  provision  will  be  found  in  other  states — 
clearly  indicates  that  there  should  be  a  hearings  and  it  was 
probably  thought  that  no  definition  or  prescription  was  needed. 

Perhaps,  in  theory,  the  law  contemplates  a  formal  examina- 
tion of  the  issues  made  by  the  notice,  motion  and  specifications 
in  open  court  conducted  by  counsel;  but  it  is  common  knowl- 
edge with  the  profession  that  often  the  motion  is  disposed  of  in 
a  summary  manner,  the  movant  having  little  hope  of  bringing 
about  a  different  result  upon  review  by  the  trial  court,  but  re- 
lying mainly  upon  a  review  in  the  appellate  court.  The  theory, 
however,  of  an  actual  and  formal  hearing  cannot  be  entirely 
ignored.  The  section  above  referred  to  provides  for  bringing 
on  the  hearing  and  states  that  "on  such  hearing*^  reference  may 
be  had  to  certain  records,  files  and  papers.  Perhaps,  however, 
a  hearing  would  be  presumed  to  have  been  had  from  the  pres- 

1  See  Finn  v.  Spagnoli,  67  Cal.  330,  7  Pac.  746,  holding  that  hear- 
ing and  disposition  of  motion  for  new  trial  is  a  trial  within  the  mean- 
ing of  section  398  of  the  Code  of  Civil  Procedure  relating  to  the 
transfer  of  a  cause  for  disqualification  of  a  judge.  "When  a  court 
hears  and  determines  any  issue  of  fact  or  of  law  for  the  purpose  of 
determining  the  rights  of  the  parties,  it  may  be  considered  a  trial": 
Tregambo  v.  Comanchi  M.  &  M.  Co.,  57  Cal.  505. 
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ence  in  the  record,  on  appeal,  of  a  formal  order  disposing  of 
the  motion,  nothing  appearing  to  the  contrary.* 

It  was  held,  under  the  old  Practice  Act,  that  even  though  tho 
statement  had  been  settled,  engrossed,  and  certified,  and  filed 
as  correct,  the  court  should  not  pass  on  the  motion  for  a  new 
trial  until  it  had  been  submitted  for  decision,  and  the  parties 
afforded  an  opportunity  to  be  heard,  if  desired.®  In  another 
case,  it  was  held  error  to  grant  the  motion  without  any  formal 
or  actual  submission  and  without  notice  to  the  adverse  party, 
thus  affording  him  an  opportunity  to  be  heard.* 

2  See  Carpenter  v.  Superior  Court,  75  Cal.  596,  598,  19  Pac.  174, 
where  it  u  said,  with  reference  to  such  an  order  made  without  a 
hearing  that,  ''such  a  state  of  things  being  of  rare  oecurrence^  is  not 
presumed,  but  must  be  affirmatively  shown." 

8  Morris  v.  DeCelis,  41  Cal.  331. 

4  De  Gaze  v.  Lynch,  42  Cal.  363.    For  remedies  of  party  denied 
a  hearing  see  next  section.    A  party  will  not  be  deemed  to  havo 
waived  the  points  in  a  motion  for  a  new  trial  not  read  to  the  court, 
or  commented  upon  provided  he  has  not  in  some  manner  deceived  the 
trial  court,  or  otherwise  waived  such  points:  World's  Columbian  Ex. 
V.  Bell,  76  ni.  App.  691.    It  is  no  less  a  wrong  to  the  party  against 
whom  a  motion  for  new  trial  is  granted  to  grant  it  without  notice 
and  without  hearing  than  to  deny  it  in  the  same  way.    That  was  done 
in  De  Gaze  v.  Lynch,  supra.    The  court  in  reversing  the  order  for 
this  error  said:  "This  statement  appears  to  have  been  settled,  and 
certified  by  the  judge  as  correct,  on  the  twelfth  day  of  May,  1870. 
On  the  following  day,   13th  of  May,  defendants  duly  notified  the 
plaintiff  that  upon  his  statement  on  file,  and  upon  the  files,  papers, 
and  records  in  the  action,  they  will  move  the  court,  at  the  court- 
room thereof  on  the  sixteenth  day  of  May,  1870,  at  the  opening  of 
the  court  on  that  day,  or  as  soon  thereafter  as  counsel  could  be  heard* 
for  a  new  trial  in  said  cause,  so  far  as  the  same  relates  to  defendants, 
Mott,  King,  and  Burns.    The  record  discloses  no  further  action  upon 
the  motion  until  the  second  day  of  June,  1870,  when,  in  open  court,  a 
motion  for  a  new  trial  in  another  case  was  overruled  by  the  eouTt| 
whereupon  the  counsel  for  plaintiff  in  this  case  called  up  the  motion 
for  a  new  trial  therein,  and  stated  that  this  motion  was  of  similar 
character  to  that  just  decided;  he  supposed  it  would  be  useless  to 
argue  the  same;  but  the  counsel  for  the  defendants  objected  to  a 
submission  of  the  motion  without  argument,  'when  the  court  stated 
substantially,  that  it  did  not  see  how  it  could  consistently  grant  a 
new  trial  in  this  case.'  whereupon  counsel  for  defendants  insisted 
upon  being  heard  on  the  motion,  to  which  the  court  replied,  that 
counsel  could  talce  their  own  course.    No  argument  was,  however. 
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Owing  to  the  gtatutory  character  of  the  jurisdiction,  there  is 
no  snch  thing  as  a  pro  forma  ruling  on  the  motion.*^  There- 
fore, where  a  motion  for  new  trial  had  been  by  a  proper  order 
set  f  oz  hearing  on  a  certain  day,  it  was  held  that  the  court  had 
no  power  to  call  it  up  on  an  earlier  day  and  dispose  of  it,  with- 
out the  movant's  consent^  although  his  time  for  filing  a  brief  of 
evidence  (statement)  had  already  expired.®' 

Argument  is  not  usually  regarded  as  an  essential  element  of 
a  trial.    That  depends,  however,  somewhat  upon  the  character 

then  had,  and  nothing  further  was  done  by  either  party  to  the  mo- 
tion, but  the  court,  without  notice  to  either  party,  and  without  anj 
formal  or  actual  submission  of  the  motion  to  the  court  for  decision, 
on  the  ninth  day  of  June,  made  and  caused  to  be  entered  his  order 
granting  a  new  trial,  which  fact  was  not  brought  to  the  knowledge 
of  plaintiff  until  about  six  weeks  thereafter;  whereupon  plaintiff's 
counsel,  upon  his  own  affidavit  and  certain  minutes  of  the  court, 
moved  the  court  to  set  aside  and  vacate  its  order  of  June  9thy  grant- 
ing defendant's  motion  for  a  new  trial,  substantially  on  the  ground 
that  the  motion  for  a  new  trial  had  never  been  submitted  to  the  court 
for  its  decision;  that  plaintiff  had  never  had  any  notice  of  any  such 
submission,  and  had  not  had  an  opportunity  of  being  heard  in  op- 
position to  the  motion.  Upon  the  hearing  of  this  motion  to  set  aside 
and  vacate,  on  the  fifth  of  August  the  court  denied  the  same.  From 
this  exhibit  of  the  record  it  is  apparent  that  the  order  of  the  court 
below  granting  defendant's  motion  for  a  new  trial  was  prematurely 
and  improvidently  made."  And  in  Sweeny  v.  Great  Falls  etc.  By. 
Co.,  11  Mont.  34,  36,  20  Pac.  347,  the  court  said:  "It  appears  that 
the  respondent  made  objections  to  the  time  of  serving  the  statement 
on  motion  for  a  new  trial,  and  to  the  hearing  of  the  motion.  The  court 
wholly  refused  to  hear  the  motion.  This  was  not  the  proper  prac- 
tice." So  in  Quivey  v.  Gambert,  32  Cal.  304,  309,  the  court  said: 
''A  party  moving  for  a  new  trial  is  entitled  to  a  ruling  upon  his 
motion  upon  the  basis  upon  whioh  he  presents  it,  in  order  that  he 
may  have  and  enjoy  unembarrassed  his  right  of  appeal  to  this  court. 
If  his  notice  or  statement  has  not  been  served  or  filed  within  time, 
that  is  a  good  reason  why  his  motion  should  be  denied  when  finally 
brought  to  a  hearing,  but  under  the  method  of  procedure  prescribed  by 
the  code,  it  is  not  intended  that  the  record  upon  which  the  motion 
ia  made  may  be  first  stricken  out  and  the  motion  then  denied.  Such 
a  course  is  in  effect  a  denial  of  any  hearing  upon  the  motion  and 
of  an  appeal  to  this  court  in  a  case  where  an  appeal  is  given": 
See,  also,  Lucas  v.  Marys ville,  44  Cal.  212;  Gumpel  v.  Castagnetto, 
97  Cal.  16,  31  Pac.  898. 

5  Banney  v.  St.  Johnsbury  &  L.  C.  R.  Co.,  67  Vt.  594,  32  Atl.  810. 

6  Woolf  V.  State,  104  Ga.  535,  30  S.  E.  796. 
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of  the  issue.  Where  it  was  shown  on  appeal  that  a  trial  court 
refused  to  hear  any  argument  on  a  motion  for  a  new  trial  oi 
a  case  tried  by  a  jury  on  conflicting  oral  testimony,  and  over- 
ruled the  motion,  and  entered  judgment  on  the  verdict,  the 
judgment  was  reversed  without  inquiry  into  its  merits.^  But 
usually  that  alone  would  not  be  held  sufficient  to  warrant  a 
new  trial. 

It  seems  that,  in  Illinois,  the  argument  of  the  motion  by  tha 
movant  is  considered  of  considerable  importance,  as  bearing 
upon  his  rights  in  the  appellate  court.  And  it  was  held  that, 
on  failure  to  argue  a  motion  for  a  new  trial,  the  action  of  the 
court,  in  overruling  the  motion,  would  not  be  reviewed.® 

Other  courts  incline  to  the  view  that  some  showing  of  preju- 
dice must  be  made  to  warrant  interference  by  the  appellate 
court  on  the  mere  ground  of  the  absence  of  a  showing  that  the 
motion  was  argued.  Accordingly,  it  was  held  that  the  court 
might,  in  its  discretion,  refuse  to  hear  argument  on  the  mo- 
tion, where  the  views  and  authorities  of  counsel  had  been  fully 
presented  during  the  trial.®  But  any  inconsistency  between 
the  cases  holding  a  party  entitled  to  a  hearing,  and  other  cases 
holding  that  the  movant  is  not  entitled  to  notice  of  the  taking 
up  and  disposal  of  the  motion  is  only  apparent. 

§  379.    Bemedies  for  denial  of  right  to  be  heard. 

There  are  two  ways  in  which  parties  may  be  deprived  of 
a  hearing  on  a  disposal  of  the  proceeding  in  the  lower  court 
It  is  usually  to  the  interest  of  both  parties  to  have  the  statu- 
tory requirement  of  a  speedy  determination  complied  with. 
The  court  may  deprive  them  of  this  right  by  refusing  to  hear 
the  motion  or  to  set  it  for  hearing  after  the  proper  steps  have 
been  taken  to  bring  on  the  hearing.    In  that  case,  either  party 

7  Atchison  etc.  B.  Co.  v.  Consolidated  Cattle  Co.,  59  Kan.  Ill, 
52  Pac.  71.  It  is  difficult  to  see  how  such  abuse  of  discretion  could 
be  presented  on  appeal  from  the  judgment,  where  the  motion  for  new 
trial  proceeds  independently,  upon  its  own  record. 

8  Calumet  Furniture   Co.   v.   Reinhold,   51  111.   App.   323. 

9  Frank  v.  State,  94  Wis.  211,  68  N.  W.  657.  See,  also,  Manning 
V.  State,  79  Wis.  178,  48  N.  W.  209. 
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is  entitled  to  enforce  his  right  to  a  hearing  by  resort  to  man- 
damus. The  other  way  is  by  deciding  the  motion  prematurely.^^ 
The  remedy  for  deciding  the  motion  prematurely,  or  without 
sotiee  is  neither  so  speedy  nor  effective  as  in  the  other  case. 
It  is  obvious  that,  as  the  parties  are  equally  entitled  to  a  hear* 
ing,  they  are  equally  entitled  to  redress  for  a  determination 
without  a  hearing.  The  only  remedy  is  by  motion  under  the 
statute  as  for  an  order  inadvertently  made,  supported  by  af- 
fidavits. An  appeal  from  the  order  denying  the  motion  for 
a  new  trial  will  afford  no  specific  relief — ^that  is  to  say,  it  would 
not  remedy  the  wrong  of  denying  a  hearing,  although  it  would 
still  afford  a  review  of  the  action  of  the  trial  court  in  granting 
or  denying  the  motion,  unless  such  order  were  made  before 
completion  of  the  record  to  be  used  on  the  motion.  Under  the 
condition  just  supposed,  the  remedy  here  named  is  circuitous 
and  dilatory  to  a  great  degree.  If  the  court  denied  the  mo- 
tion to  set  aside  its  order,  the  party  aggrieved  must  appeal  from 
the  order  of  denial.  But,  if  he  were  the  movant  in  the  proceed- 
ing for  new  trial,  he  would  not  necessarily  have  to  wait  for  a 
disposal  of  his  appeal.  He  could  proceed  with  the  completion 
of  the  record  to  be  used  on  the  motion,  and  could,  if  necessary, 
enforce  each  step  by  mandamus  to  the  point  of  a  hearing  and 
could  resort  to  it  to  compel  a  hearing  on  the  completed  rec- 
ord. In  the  face  of  the  record  thus  made,  nothing  by  way  of 
legal  defense  to  the  application  for  the  writ  could  be  shown. 
The  propriety  of  the  motion  above  described  was  established  in 
Morris  v.  De  Celis.*^    An  order  was  made,  granting  a  new  trial 

10  See  State  v.  Stratton  110  Mo.  426,  19  S.  W.  803.    In  Sweenej 
V.  Bailroad  Co.,  11  Mont.  34,  27  Pae.  347,  it  was  held  that  an  appeal 

wonld  lie  from  an  order  of  the  trial  court  refusing  to  hear  the  mo* 
tion.  Bnt  aa  an  appeal  is  an  inadequate  remedy,  it  is  no  bar  to 
mandamus. 

11  41  Cal.  331,  cited  and  approved  in  De  Oaze  v.  Lynch,  42  Cal. 
363;  Thomas  v.  Sullivan,  11  Nev.  280.  Doctrine  of  the  caae  named 
in  text  aiBrmed,  but  held  inapplicable  in  Crosby  v.  North  Bonanza 
Min  Co.,  23  Nev.  70,  42  Pac.  583.  See  Stewart  v.  Taylor,  68  Cal. 
S,  8  Pac.  605.  In  this  case  the  movant  appealed  from  the  order 
prematurely  made  denying  his  motion  for  a  new  trial  and  the  supreme 
court  reversed  the  order,  and  remanded  the  case  for  further  proceed- 
ings. The  lower  court  had,  however,  after  the  premature  order  had 
been  appealed  from,  set  aside  said  order  of  its  own  motion,  and  settled 

New  Trial,  Vol.  1—44 


I  379  NEW  TBIAL-PEOCEDUBB.  WO 

after  settlement^  but  before  engrossment  of  flie  statement.  A 
new  trial  was  granted,  and  the  opposition  party  in  the  proceed- 
ing applied  by  motion,  supported  by  affidavits,  to  have  the  or- 
der set  aside.  Upon  a  denial  of  his  application,  he  took  ap- 
peals from  both  orders.  In  passing  upon  the  appeals  from  the 
orders,  Justice  Wallace,  delivering  the  opinion  of  the  court, 
said :  'TEven  in  view  of  what  is  recited  in  the  order  of  September 
5th,  it  is  clear  enough  that  the  motion  for  a  new  trial  itself  had 
never  been  submitted  to  the  court  for  decision;  and,  even  if  the 
court  had,  in  the  meantime,  not  only  settled  the  statement,  but 
had  engrossed  it,  and  certified  and  filed  it  as  a  correct  state- 
ment, it  should  not  have  undertaken  to  determine  the  motion 
until  that  motion  had  been  first  submitted  for  decision,  and 
the  parties  afforded  an  opportunity  to  be  heard  on  the  motion, 
if  desired.  The  practice  here  pursued  operated  as  a  complete 
surprise  upon  the  defendant^  and,  if  countenanced,  would  be 
utterly  subversive  of  the  rights  of  parties  litigant.  It  is  or- 
dered that  the  order  of  the  court  below,  denying  the  motion  of 
the  defendants  to  set  aside  the  order  granting  a  new  trial,  be 
reversed,  and  that  the  cause  be  remanded,  with  instructions  to 
sustain  said  motion  of  the  defendant,  and  for  further  proceed- 
ings for  the  orderly  determination  of  plaintiff's  motion  for  a 
new  trial.'* 

But  a  party  may  deprive  himself  of  any  remedy  by  motion  to 
set  aside  the  order  by  agreeing  to  a  premature  submission  of 
the  motion.  In  Crosby  v.  North  Bonanza  Mining  Co.,^  a 
motion  for  new  trial  was  submitted  upon  a  written  stipulation 
before  the  statement  upon  which  it  was  submitted  had  been 
settled.  After  the  motion  had  been  denied,  as  it  must  have 
been,  the  moving  party  applied  to  have  the  order  set  aside,  and 
took  an  appeal  from  the  order  denying  the  latter  motion,  but 
made  no  showing  of  inadvertence.  The  order  wa^  aflBrmed 
But  that  case  is  clearly  distinguishable  from  Thomas  v.  Sulli- 
van,^® in  which  a  principle  is  declared  apparently  in  conflict 
with  the  proposition  that  a  motion  to  set  aside  the  order  on  the 

and  certified  the  Btatement,  thus  keeping  alive  the  proeeeding  for 
new  triaL 

12  23  Nev.  70,  42  Pac  583. 

18  11  Nev.  280,  284. 
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motion  for  new  trial  is  necessary.    But  it  is  really  not  in  con- 
flicty  but  rather  establishes  an  exception  to  such  mle,  the  ex- 
ception consisting  in  the  fact  that  the  inadvertence  was  ap- 
parent on  the  record  on  appeal  from  the  order  granting  a  new 
trial,  without  any  motion  to  set  it  aside.    The  stipulation  and 
its  terms  were  in  the  record.    Moreover,  it  was  the  inadvertence 
of  the  judge,  neither  party  being  at  fault,  the  inadvertence  not 
being  discovered  until  after  an  appeal  from  the  order  had  been 
perfected.    The  motion  and  the  uncertified,  but  settled,  state- 
ment were  submitted  to  the  district  judge  with  the  understand- 
ing that  he  should  attach  his  certificate  and  decide  the  motion. 
He  decided  the  motion,  but  neglected  to  sign  or  certify  to  the 
statement.    Justice  Beatty,  delivering  the  opinion,  indicated  the 
proper  course  imder  such  circumstances,  and  concluded  as  fol- 
lows :  '^ut  the  district  judge,  through  inadvertence,  decided  the 
motion  first,  and,  before  the  defendants  discovered    and  had 
time  to  remedy  the  inadvertence,  the  plaintiff  took  and  perfected 
his  appeal,  and  now  claims  that  he  has,  by  that  means,  forever 
deprived  the  respondents  of  any  opportunity  of  having  their  mo- 
tion decided  upon  its  merits.    We  think  that,  if  the  facts  are 
as  suggested,  he  is  mistaken  in  that  view.    We  must  undoubt- 
edly reverse  the  order  of  the  district  court,  but  we  only  reverse 
that  order.    If  there  is,  nevertheless,  a  motion  for  a  new  trial 
regularly  pending,  and  if  that  motion  has  never  been  decided 
in  accordance  with  the  terms  of  its  submission,  there  is  noth- 
ing to  prevent  the  district  judge  from  now  settling  and  certify- 
ing the  statement  and  then  deciding  the  motion  upon  its  merits.^' 

§  380.  Bespective  powers  of  court  and  counsel  in  bringing^ 
on  the  hearing^. 
Section  660  of  the  California  Code  of  Civil  Procedure  pro- 
vides that  the  motion  *'may  be  brought  to  a  hearing  upon  mo- 
tion of  either  party.''  The  bringing  of  the  motion  to  a  hear- 
ing should  be  according  to  some  approved  and  regular  methpd 
of  procedure,  and  should  be  held  to  imply,  or  include,  notice 
to  the  opposite  party.  But  the  moving  party  in  a  proceeding 
for  a  new  trial  maintains  his  status  as  such  throughout.  He 
is  allowed  a  reasonable  time  after  the  engrossment  and  filing 
of  the  statement  or  bill  of  exceptions,  or  filing  and  serving  of 
all  affidavits,  or  the  expiration  of  time  for  it,  to  take  the  next 
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step.  During  euch  reasonable  period,  if  the  opposition  desires 
to  bring  on  the  hearing,  he  must  aflford  the  movant  an  oppor- 
tunity to  be  heard,  or  to  ask  for  a  postponement  of  the  hear- 
ing, if  so  advised.  But,  while  the  opposition  may,  yet  he  is 
not  bound  to,  bring  on  the  hearing  at  alL  He  may  remain 
passive  until  the  movant  has  permitted  a  reasonable  period 
to  elapse  without  action,  and  then  move  to  dismiss  as  for  aban- 
donment^* The  notice  for  this  purpose  may  be  made  to  have 
an  alternative  effect — either  to  secure  a  dismissal  of  the  pro- 
ceeding or  a  hearing  on  its  merits. 

In  some  jurisdictions,  the  motion  is  required  to  be  in  writ- 
ing, and  to  accompany  the  motion,  but,  in  CaHfomia,  Utah  and 
other  states  which  have  adopted  the  notice  of  intention  in  lieu 
cf  the  notice  of  motion,  the  notice  of  intention  stands  for  the 
formal  motion,  and  the  questions  may  be  ruled  upon,  though 
no  motion  eo  nomine  be  filed. ^'^  And  even  where  a  notioe  of 
motion  is  required  to  be  filed  and  served,  it  is  held  that  no 
formal  written  application  at  the  hearing  is  necessary.^* 

§  381.    Proper  order  for  disposal  of  motions  in  arrest  and  for 
new  trial — Same  and  judgment  non  obstante. 

In  all  jurisdictions  in  which  new  trial  is  independent  of  tlie 

14  It  was  otherwise  prior  to  the  Code  of  Civil  Procedure:  Griffith 
V.  Graiier,  47  Cal.  644.  That  party  filing  motion  is  not  entitled  to 
notice  of  hearing,  see  Shafer  v.  Hewitt,  6  Colo.  App.  374,  41  Pac  509. 
Burnham  v.  Spokane  Mer.  Co.,  18  Wash.  207,  5l  Pac.  363.  That  party 
responsible  for  delay  cannot  complain  of  delay,  see  Smidt  v.  Third 
Jud.  Dist.  Ct.,  23  Utah,  302,  64  Pac.  869.  Time  for  hearing  and  de- 
cision, see  Pearce  v.  Striekler,  9  N.  H.  46,  49  Pac   727. 

15  East  V.  Mooney,  7  Utah,  414,  27  Pac.  4;  Burlock  v.  Bhupe,  6 
Utah,  428,  17  Pac  19.  See,  also,  Callanan  v.  Lewis,  79  Iowa,  452, 
44  N.  W.  892. 

16  Bntherford  v.  Talent,  6  Mont.  112,  9  Pac.  886.  In  this  case 
the  court  said:  ''If  the  notice  designates  the  grounds  upon  which  the 
motion  for  a  new  trial  can  be  based,  it  is  not  necessary  to  make  a 
formal,  written  motion,  repeating  the  errors  assigned  in  the  notice 
A  motion  is  an  application  for  an  order.  If  this  notice  is  what  the 
law  requires,  and  has  been  duly  served  on  the  adverse  party,  no 
formal,  written  application,  in  addition  to  the  notice,  is  necessary 
in  order  to  bring  the  motion  for  a  new  trial  to  a  hearing.  The  notice 
is  the  only  written  motion  required  by  the  statute,  and  we  know  of 
no  rule  of  court  requiring  such  motion  to  be  in  writing." 
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main  case,  proceed'ng  on  its  own  record,  the  pendency  of  mo- 
tions in  arrest,  for  judgment  non  obstante,  and  the  like,  do 
not,  in  any  manner,  interfere  with  it,  and  the  order  of  pre- 
cedence is  immaterial.  But  it  is  otherwise  where  the  motion 
for  new  trial  must  be  disposed  of  before  the  entry  of  judgment. 
And  where  a  party  is  entitled  to  judgment  non  obstante,  which 
may  be  granted  at  the  hearing  of  his  motion  for  new  trial,  he 
should  aek  for  that  relief  also  in  his  moving  papers.^'^  Where, 
however,  motions  for  new  trial  and  for  judgment  non  obstarte 
are  pending  at  the  same  time,  the  former  may  be  withdrawn 
for  the  purpose  of  having  the  latter  heard  and  determined,  with* 
out  axLch  withdrawal  being  considered  an  abandonment  of 
loss  of  the  right  to  a  new  trial.  ^®  And  where  the  record  shows 
that  a  motion  in  arrest  of  judgment  and  one  for  a  new  trial  were 
made  and  acted  on  the  same  day,  it  will  be  presumed  that  they 
were  in  proper  order,  and  that  the  right  to  move  for  a  new 
trial  was  not  waived.^® 

§  382.    Proper  practice  on  abandonment  of  the  proceeding. 

At  the  hearing  of  the  motion,  either  or  both  of  two  prelim- 
inary questions  may  be  raised  by  the  opposition,  and  require 
to  be  disposed  of  before  considering  the  merits.  It  may  be  ob- 
jected that  there  has  been  unreasonable  delay  in  the  prosecution 
of  the  motion,  though  there  has  been  no  lapse  or  default  as 
regards  any  preceding  step  in  the  proceeding.*®    It  is  possible 

17  Keman  v.  St  Paul  City  By.  Co.,  64  Minn.  312,  67  N.  W.  71. 

18  Stein  ▼•  Chicago  etc.  By.  Co.,  41  lU.  App.  38. 

10  Water  ft  Imp.  Co.  ▼.  Gildersleeve,  4  N.  Meoc  171,  16  Feu:.  278. 
Piling  of  motiofn  for  new  trial  on  behalf  of  defendant  is  not  a  con- 
cession that,  unless  a  neiw  trial  be  granted,  plaintiff  is  entitled  to 
judgment  non  obstante  on  a  motion  previously  filed  by  him:  Cin- 
cinnati,  I  St.  L.  &,  C.  By.  Co.  y.  Graimes,  8  Ind.  App.  112,  34  N. 
E.  613,  37  N.  E.  421. 

20  Mahoney  v.  Wilson,  15  Cal.  42.  In  an  able  opinion  in  this  ease 
on  petition  for  rehearing,  Chief  Justice  Field  said:  ''The  failure  to 
prosecute  in  such  a  case  is  an  abandonment  of  the  motion.  It  would 
devolve  upon  the  court  an  unreasonable  amount  of  labor  to  go  all 
through  a  long  record  to  ascertain  whether  the  referee  had  not  com- 
mitted some  error  to  the  prejudice  of  the  party  moving.  The  party 
should  prosecute  this  motion  like  every  other  motion  or  proceeding, 
and  not  devolve  upon  the  court  his  own  duties  or  those  of  his  at* 
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that  unreasonable  delay  in  prosecution  of  the  motion  may  oc- 
cur in  the  case  of  a  motion  to  be  made  upon  the  minutes  alone; 
but  usually^  the  delay  occurs  where  the  motion  is  noticed  on  a 
statement  or  bill  of  exceptions  or  upon  affidavits,  or  upon  one 
of  the  former  and  the  latter^  and  subsequently,  tq  the  comple« 
tion  of  the  record  on  the  motion. 

The  question  of  what  constitutes  laches,  or  delay,  warranting 
an  inference  of  abandonment  of  the  motion  is,  in  each  case,  one 
almost  entirely  for  the  determination,  or,  as  usually  expressed, 
within  the  discretion,  of  the  trial  court,  depending  in  great  de- 
gree upon  various  circumstances  surrounding  the  parties  and 
conduct  of  the  cause.*  *^ 

The  first  natural  inquiry  would  be  as  to  wliat  constitutes 
abandonment  of  the  motion;  but,  no  definition,  which  would 
be  of  any  practical  value,  can  be  given,  for  the  reason  just 
stated.  The  decisions  axe  to  the  effect  that  unexplained  fail* 
ure  to  act  within  certain  periods,  or  that  certain  acts  or  admis- 
sions did,  or  did  not,  constitute  an  abandonment  according  to 
circumstances,  but  such  illustrations  are  of  but  little  value  in 

tomeyv.  The  motion  for  a  new  trial  is  an  affirmative  proceeding,  the 
burden  of  maintaining  the  propriety  of  granting  which  is  cast  upon 
the  party  moving;  and  there  is  no  more  reason  why  the  moving 
party  should  not  attend,  in  such  a  case,  by  himself  or  counsel  upon 
the  court  when  the  motion  is  brought  up  for  hearing,  than  there  is 
that  a  plaintiff  should  be  absent  when  his  case  is  first  caUed,  and 
expect,  if  it  b»  dismissedi  to  avail  himself  of  errors  he  may  assign 
on  appeal.  Having  abandoned  his  motion  by  his  own  default,  the  de- 
fendant cannot  bring  the  merits  of  the  motion  here  by  appeaL" 

21  Jones  V.  Singleton,  45  Gal.  92;  Baggs  v.  Clark,  37  Cal.  236;  Bur- 
lock  V.  Shupe,  6  Utah,  434,  17  Pac.  19.  In  Jones  v.  Singleton,  supra, 
the  court  said:  ''As  to  the  question  of  diligence  involved  in  the  ap- 
plication, it  having  been  determined  in  favor  of  the  defendants  by 
the  trial  court  in  granting  the  application,  it  would  require  a  clear 
case  of  the  absence  of  reasonable  diligence  to  be  shown  by  the  ree- 
ord  before  we  would  deem  it  our  duty  to  disturb  the  conclusion  ar- 
rived at  by  that  court.  Diligence,  or  the  want  of  it,  in  a  particular 
case,  depends  in  so  great  a  degree  upon  the  various  circumstances 
surrounding  the  parties  and  the  conduct  of  the  cause,  which  are 
peculiarly  within  the  knowledge  of  the  trial  court,  that  its  deter- 
mination, made  in  view  of  them,  would  rarely  be  interfered  with  by 
us." 
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future  cases.^^    If  the  movant  elects  to  abandon  the  proceed- 
ing,  the  opposition  has  no  power,  or  right,  to  prevent  it.** 

22  The  following  acts  and  conditionfl  were  held  not  to  constitute 
an  abandonment  of  the  motion:  A  refusal  to  argue  the  motion  by 
the  attorney  for  the  moving  party:  Carder  v.  Baxter,  28  Oal.  99; 
delay  during  absence  of  judge  until  his  return:  Warden  v.  Mendocino 
County,  32  CaL  655;  delay  until  next  term:  Simmons  v.  Qoin,  45  CaL 
669;  delay  of  three  months:  Ohabot  ▼.  Tucker,  39  CaL  434;  submitting 
motion  without  argument  with  an  intimation  that  as  far  as  movant 
was  concerned,  the  court  might  overrule  the  motion,  his  rights  on  apr 
peal  being  about  to  be  lost  on  account  of  delay  in  disposing  of  the 
motion:  Wastl  ▼.  Montana  U.  By.  Co.,  13  Mont.  500,  34  Pac.  844; 
failure  of  movant  for  three  days  to  appear  and  present  statement  to 
court:  State  v.  Central  Pac.  B.  B.  Co.,  17  Nev.  259,  30  Pac.  887.  The 
foUovring  acts  and  conditions  were  held  to  constitute  an  abandonment 
of  the  motion:  A  delay  of  more  than  four  years:  Storke  v.  Storke, 
132  CaL  349,  64  Pac.  578;  delay  for  twelve  years:  Doon  v.  Tesh,  131 
Cal.  406,  63  Pac.  764.  In  most  of  the  above  cases  where  d«lay  was 
held  not  to  constitute  abandonment,  there  were  circumstances  excus- 
ing or  explaining  the  delay.  In  Wastl  v.  Bailway  Co.,  supra,  the 
court  said:  "The  second  alleged  ground  upon  which  respondent  re- 
lies to  dismiss  the  appeal  is  that  appellant  consented  to  the  order 
overruling  his  motion  for  a  new  trial,  citing  several  eases  wherein 
courts  of  last  resort  have  declined  to  review  an  order  or  proceeding 
entered  by  consent  of  the  pafty  affected  thereby.  We  readily  con- 
cur in  the  proposition  that  a  party  would  not  be  entitled  on  appeal 
to  a  review  of  an  order  or  proceeding  to  which  he  consented;  that 
is,  where  it  appears  that  the  complaining  party  assented  to  the  sub- 
stance and  effect  of  the  decision,  he  would  not  be  entitled  to  a  re- 
view thereof  on  appeal.  We  must  therefore  first  ascertain  whether 
the  conduct  of  appellant  has  been  such  as  to  fairly  justify  the  conclu- 
sion that  he  so  consented  to  the  disposition  of  his  motion  for  a  new 
triaL  The  record  entry  quoted  above  recites  that  the  motion  was, 
'by  consent,  submitted  to  the  court  without  argument';  but  this 
entry  is  supplemented  by  stipulation  in  which  counsel  for  appellant 
admits  that,  when  said  motion  was  submittted  and  ruled  upon,  ap- 
pellant said  that  the  'court  might  pass  upon  said  motion  then  and 
there,  without  taking  time  to  consider  the  same,  and  that,  so  far 
as  defendant  was  concerned,  the  motion  might  then  and  there  be 
overruled.'  The  record  further  shows  that,  immediately  after  the 
overruling  of  appellant's  motion  for  a  new  trial  its  appeal  was  per- 
fected from  the  order Upon  careful  consideration  we  are  un- 
able to  find  in  the  showing  on  this  point  such  tendency  as  would  war- 
rant the  interpretation  urged  by  respondent,  or  the  dismissal  of  the 
appeal.  It  is  one  thing  to  consent  to  the  conditions  on  which  a  con- 
troversy is  to  be  determined,  adjusted,  or  settled,  and  another  to  ask 
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In  case  objections  have  been  made  at  a  settlement  of  the 
statement  or  bill,  and  overruled,  as  they  must  have  been,  they 
may  be  renewed  at  the  hearing.  If  there  are  any  technical 
groimds  upon  which  a  motion  for  a  new  trial  may  be  resisted, 
such  as  failure  to  file  and  serve  notice  of  motion  or  to  file  state- 
ment in  tim^  the  proper  practice  i^  to  raise  such  grounds  on 
the  argument  of  the  motion,  as  a  reason  why  the  motion  should 
be  denied.  It  was  so  decided  in  Quivey  v.  Gambert,**  and  the 
practice  thus  settled  has  been,  ever  since,  recognized  as  proper. 
But,  as  to  the  form  of  the  court's  action  in  such  case,  it  has 
been  held  that  there  is  no  material  difference  between  a  dis- 
missal and  a  denial  of  the  motion,  a  dismissal  being,  in  legal 
effect,  a  denial.**  And  yet  there  is  a  clear  distinction  between 
the  defects  apparent  of  record  here,  tinder  consideration,  and 
an  abandonment  of  the  motion.  It  is  obvious  that  the  latter 
objection  cannot  be  properly  raised  otherwise  than  by  a  mo- 

a  eourt  to  make  a  formal  ruling  npon  a  proceeding  which  had  been 
fully  considered  in  that  court,  so  as  to  enable  the  party  feeling  ag- 
grieved to  appeal  for  a  review  of  the  questions  involved.  We  think 
appellant's  conduct  and  suggestions  at  the  time  of  submitting  the 
motion  for  a  new  trial  signify  the  latter  intention  only." 

SIB  Stoyell  V.  Cole,  19  Oal.  602. 

24  32  GaL  304.  See,  also,  Odd  Fellows'  Sav.  Bank  v.  Beuprey, 
66  Cal.  168,  4  Pac  1173;  Lucas  v.  Marysville,  44  Gal.  212;  Gumpel  \r. 
Castagnetto,  97  Gal.  16,  31  Pac.  898;  Bunnell  v.  Stockton,  83  Gal.  320, 
23  Pac.  301;  Sweeney  v.  Great  Falls  &  G.  By.  Go.,  11  Mont.  36,  37, 
27  Pac.  347. 

25  Warden  v.  Mendocino  Gounty,  32  Gal.  655;  Davis  v.  Hurgren, 
125  Gal.  48,  57  Pac.  684;  Odd  Fellows'  Sav.  Bank  v.  Deuprey,  66  CaL 
168,  4  Pac.  1173;  Desmond  v.  Fans  (Gal.),  33  Pac.  467;  Baynor  v. 
Jones,  90  Gal.  78,  27  Pac.  24.  In  the  last  case  cited  the  court  said: 
''A  notice  of  motion  for  a  new  trial  was  served  and  filed  in  due  sea- 
son, and  upon  the  hearing  of  the  motion  the  trial  court  dismissed 
it,  upon  the  theory,  evidently,  that  as  the  judgment  made  and  en- 
tered had  been  appealed  from  when  the  motion  for  a  new  trial 
came  on  for  hearing,  the  court  below  had  lost  jurisdiction  to  deter- 
mine it.  This  view  of  the  matter  is  untenable,  and  the  cotfrt  should 
have  heard  the  motion,  and  either  granted  or  denied  it,  upon  the  bill 
of  exceptions  presented,  which  is  a  part  of  the  record  here  on  the 
appeal  frem  the  order  of  dismissal,  the  action  of  the  court  being, 
in  legal  effect,  a  denial  of  the  motion  for  a  new  trial."  To  same  ef- 
fect, Naglee  v.  Spencer,  60  Cal.  10;  Garpentier  v.  Williamson,  25  Cat. 
167,  168;  Ghase  v.  Evoy,  58  GaL  352. 
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tion  to  dismiss.®®  Although,  upon  appeal,  it  might  appear  that 
there  had  been  considerable  delay,  yet,  in  the  absence  of  a  mo« 
tion  to  dismiss,  with  a  showing  by  the  opposition,  the  supreme 
court  must  assume  either  that  the  delay  was  waived,  or  that 
facts  excusing  or  explaining  it  were  presented  to  the  satisfac- 
tion of  the  lower  court.  On  the  other  hand,  a  dismissal  of  the 
motion  for  a  failure  to  take  any  preceding  step  in  legal  time 
apparent  of  record — and  it  would  necessarily  be  so— appears 
to  be  erroneous,  since  the  moving  party  is  entitled  to  a  ruling 
upon  his  motion  upon  the  basis  on  which  it  is.  presented,  al- 
though an  objection  such,  for  instance,  as  that  the  statement 
was  not  served  in  time,  might  be  fatal  to  the  motion  when 
heard,*'^  and  in  Wyman  v.  Jensen,*®  it  was  distinctly  held 
that,  while  delay  in  bringing  on  the  motion  for  hearing  might 
be  ground  for  dismissal  for  want  of  prosecution,  yet  it  was  not 
ground  for  denying  the  motion. 

There  is  an  order  of  precedence  between  the  motion  to  dis- 
miss and  the  hearing  proper,  on  the  motion  for  new  trial, 
which  cannot  be  ignored.  Accordingly,  it  was  held  that  an 
order,  both  denying  and  dismissing  a  motion  for  new  trial, 
though  somewhat  inconsistent,  must  be  considered  as  a  dismis- 
sal, and  proper,  where,  through  inexcusable  neglect  of  the  moving 
party,  the  motion  had  not  been  brought  into  condition  for  hear- 
ing.*^ Under  like  circumstances,  a  denial  of  the  motion  was 
held  proper  ®®  In  view  of  the  fact  that  the  proper  practioe 
is  not  aflBrmatively  settled  by  the  California  decisions,  the  view, 
taken  by  the  Montana  court,  in  the  case  just  noticed,  is  consid- 
ered correct,  and  it  is  concluded  that  the  motion  to  dismiss  has 
its  specific  oflBce,  being  limited  to  cases  of  abandonment. 

The  motion  to  dismiss  should  be  regularly  made  upon  notice, 
and  should  be  heard  upon  affidavits.    The  delay  or  other  facts 

26  See  Eckstein  v.  Calderwood,  27  Cal.  413.  A  notice  of  inten- 
tion to  move  for  a  new  trial  cannot  be  stricken  out  for  want  of  dili- 
gence m  proeecuting  the  motion:  Heilbron  v.  Heinlen,  70  Gal.  482, 
12  Pac.  385. 

27  See  Sweeney  v.  Great  Falle  etc.  Ey.  Co.,  11  Mont.  34,  27  i'ac 
347. 

28  26  Mont.  227,  67  Pac.  114. 

V9  De»!aIflo  v.  Duane  (Cal.);  33  Pac.  328. 

80  Symons  v.  Bunnell,  101  Cal.  223,  35  Pac.  770, 
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claimed  to  constitute  abandonment — ^if  the  abandonment  be 
not  voluntary  and  admitted — ehonld  be  shown^  and  Hie  movant 
given  an  opportunity  to  answer  any  showing  so  made. 

§  383.    Failure  to  prosecute  further  considered. 

In  the  last  preceding  section  was  considered  the  case  of  a 
failure  to  take  proper  steps  within  legal  time  during  the  mak« 
ing  up  of  the  record  on  the  motion,  actually  made  up  and  be- 
fore the  court,  and  that  of  an  abandonment  after  a  completion 
pf  the  record.  There  remains  to  be  considered  the  case  of  the 
entire  failure  of  the  movant  to  move  further  after  initiating 
the  proceeding  by  serving  and  filing  notice  of  intention,  or 
other  paper  by  which  the  proceeding  is  begun,  or  after  any 
other  intermediate  step  prior  to  the  completion  of  the  record; 
and  also  the  case  of  the  court's  sustaining  the  objections  of  the 
opposition  at  the  settlement  and  refusing  to  settle  the  state* 
ment  or  bill.  In  the  case  of  an  entire  failure,  at  any  stage,  to 
take  the  next  step,  the  way  is  plain.  The  opposition  moves  for 
a  dismissal  for  abandonment  as  pointed  out  in  the  preceding 
Feciion.  But  a  motion  cannot  be  said  to  have  been  abandoned 
where,  though  the  movant  has  defaulted  at  some  stage,  he  has 
in  good  faith — and  good  faith  will  be  presumed — brought  the 
proceeding  to  the  stage  of,  and  applied  for,  a  settlement.  If 
the  settlement  has  been  refused,  and  the  movant  has  taken  no 
further  step,  such,  for  instance,  as  the  presentation  of  a  pe- 
tition to  the  supreme  court  for  a  writ  of  mandate  against  the 
judge,  the  opposition  should,  after  reasonable  time  allowed  the 
movant  for  making  such  application,  present  the  matter  to  the 
court  upon  affidavits  and  the  files,  but,  upon  notice  to  the 
movant,  and  ask  to  have  the  proceeding  dismissed.  The  prac- 
tice indicated  in  the  opinion  in  Sutton  v.  Symons,**  was  not 
strictly  in  accordance  with  this  view,  but  no  objection  to  the 
procedure  adopted  in  that  case  was  made.  In  that  case,  there 
was  nothing  to  show  whether  any  statement  had  ever  been  set- 
tled. At  any  rate,  when  the  motion  came  to  a  hearing,  there 
was  no  statement  on  file,  it  having  been  stricken  out  on  motion. 
The  opposition  made  no  motion  for  a  dismissal  of  the  proceed- 
ings, and  the  court  made  an  order  denying  the  motion  from 

31  100  Cal.  576,  35  Pac.  158. 
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which  the  moyant  appealed.  As  no  point  was  made  on  the 
procedure,  the  court  had  no  alternative  but  to  affirm  the  order. 
Substantially  the  same  condition  was  presented  in  Pereira  v. 
City  Savings  Bank.**  There  was  no  point  upon  the  procedure 
adopted  in  the  lower  court  But  the  decision  really  turned  upon 
the  failure  of  the  appellant  to  properly  incorporate  affidavits 
used  at  the  hearing  in  a  bill  of  exceptions.  In  Brown  v.  Bank 
Commissioners,^  the  motion  had  been  heard  by  the  lower  court 
and  denied,  and  the  movant  appealed.  The  appeal  was  dismissed 
because  it  did  not  appear  upon  what,  if  anything,  the  lower 
court  heard  the  motion.  Here  again  no  point  was  raised  upon 
the  procedure  in  the  lower  court. 

It  is  clear  upon  authority  that  under  flie  statutory  proceeding 
there  can  be  no  such  thing  as  a  'bearing''  if  no  steps  whatever 
have  been  taken  as  a  foundation  for  a  new  trial.  It  is  equally 
clear  that  though  such  proceeding  has  been  commenced  and 
partially  prosecuted  to  a  hearing,  and  then  lapsed  before  the 
completion  of  any  record,  and  the  movant  fails  to  furnish  any 
record  upon  which  a  hearing  can  be  had,  there  can  be  no 
hearing  in  any  legal  sense,  such  hearing  being  one  of  the 
statutory  steps  in  the  proceeding.  Such  being  the  case,  and 
since  an  order  denying  a  motion,  presupposes  that  a  motion 
has  been  made  and  heard,  there  is  no  necessity  or  place  for  an 
order  denying  the  motion.  The  proper  practice  then  for  the 
opposition,  desiring  to  get  rid  of  the  proceeding,  under  these 
circumstances,  is  to  move  for  a  dismissal  in  the  way  above 
suggested. 

§  384.    Objections  based  upon  failure  to  file  affidavits  in  time. 

Somewhat  different  rules  from  those  alreiady  discussed,  will 
apply  where  the  motion  is  based  in  whole  or  in  part  upon 
grounds  which  must  be  presented  and  heard  upon  affidavits. 
In  the  case  of  a  statement  or  bill  prepared  and  settled  in  ad- 
vance of  the  hearing,  the  movant  has  already  been  afforded  an 
opportimity  to  explain  or  show  excuse  for  any  preceding 
lapse  or  delay,  and  the  ruling  on  all  objections^  as  well  as 
upon  such   showing  of  the  movant  in  answer  thereto,  should 

82  128  Gal.  45,  60  Pae.  524. 
88  15  Mont.  244,  38  Pac.  1072. 
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appear  in  the  record.  But  in  the  case  of  a  lapse,  or  an  appar- 
ently fatal  delay  in  the  matter  of  serving  and  filing  affidavits, 
these  appear  against  the  movant  in  the  files  without  his  having 
had  an  opportunity  to  explain  or  make  excuses.  It  is  a  nioo 
question  which  has  not  been  clearly  settled,  just  what  is  the 
proper  practice  herein.  If  the  motion  were  noticed  to  be  en- 
tirely upon  affidavits,  and  none  had  been  filed,  there  would  be 
no  time  or  place  for  a  hearing;  the  proceeding  would  never 
mature  to  the  point  of  even  taking  steps  to  bring  on  a  hearing, 
and  a  motion  by  the  opposition  to  dismiss  would  obviously  be 
in  order.  If  the  motion  be  noticed  to  be  both  upon  a  statement 
or  bill  and  affidavits,  and  there  has  been  an  abandonment  with 
respect  both  to  perfecting  the  former  and  filing  and  serving  the 
latter,  a  motion  to  dismiss  would  likewise  be  in  order.  When, 
however,  affidavits  have  been  served  and  filed,  but  for  aught  that 
appears  of  record,  served  and  filed  too  late,  whether  there 
be  a  statement  or  bill  in  the  case,  the  question  arises  how  the 
opposition  should  raise  the  question  and  how  it  should  be 
disposed  of.  If,  prima  facie,  no  affidavits  whatever  have 
been  filed  in  time,  it  would  seem  that  the  question  might 
as  well  be  raised  by  motion  to  dismiss  as  in  any  other 
way,  with  respect  to  the  groimds  for  the  motion,  based 
on  affidavits,  and  the  movant  could  meet  such  motion  with 
any  showing  he  is  able  to  make  as  an  explanation  of  the  de- 
lay. But  the  order  on  such  motion  is  appealable;  and  suppose 
the  motion  to  dismiss  be  granted,  and  on  appeal  it  is  reversed? 
In  that  case  the  movant  may  be  subjected  to  the  expense  and 
delay  of  two  appeals,  the  one  from  the  order  of  dismissal  and 
the  other  from  an  order  denying  his  motion  for  a  new  triaL 
It  is  clear  that  a  motion  to  dismiss  would  not  be  held  the  proper 
practice  where  the  files  show  some  of  the  affidavits  to  have  been 
served  and  filed  in  time. 

The  opposition  does  not  waive  the  right  to  object  at  the  hear- 
ing to  the  introduction  in  evidence  of  the  affidavits  of  the 
movant  on  the  ground  that  the  same  were  not  filed  in  time,  by 
not  moving  to  strike  them  out.  It  was  so  decided  in  Heine  v. 
Tread  well  ;^  and  of  course  the  movant  would  not  be  held  to 
waive  any  objections  to  counter-affidavits  by  reserving  them  until 

84  72  Cal.  217,  13  Pac.  503. 
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the  hearing.  In  the  case  just  mentioned  the  question  was  as 
to  whether  the  opposition  had  not  waived  his  objection  by  fail- 
ing to  move  for  a  dismissal.  He  had  moved  to  strike  out  the 
affidavits  and  the  action  of  the  court  granting  this  motion  was 
excepted  to,  the  whole  matter  being  brought  up  in  a  bill  of  ex- 
ceptions. This  practice  the  supreme  court  tacitly  sanctioned, 
but  there  was  nothing  in  the  decision  in  conflict  with  the  more 
convenient  practice  above  suggested. 

There  is  an  obvious  inconsistency  in  striking  affidavits 
from  the  files  and  afterward,  in  case  of  error  in  doing  so,  and 
after  an  appeal  to  the  supreme  court  and  a  reversal,  admitting 
them  in  evidence,  the  order  striking  them  out  not  having  been 
appealed  from. 

The  time  within  which  counter-affidavits  may  be  filed  is  not 
jurisdictional,  but  is  only  a  rule  of  procedure  subject  to  the 
equitable  control  of  the  court,**  and  therefore  the  proper 
practice  is  as  here  suggested  in  the  case  of  affidavits  of  the 
movant  filed  too  late. 

Since  a  bill  of  exceptions  is  required  by  California  supreme 
court  rule  29,  in  all  cases  where  an  appeal  is  taken  from  an  order 

86  Smith  V.  Whittier,  95  CaL  279,  30  Pae.  529.  See,  also,  Spottis- 
wood  V.  Weir,  80  Gal.  448,  22  Pae.  289,  holding  that  the  court  may  al- 
low count er-aifidavitB  to  be  filed  on  a  motion  for  new  trial  after 
the  time  limited  by  the  code,  under  a  showing  that  they  had  been 
prepared  and  served,  and  that  the  filing  wafl  omitted  through  over- 
sight or  mistake.  In  the  first  case  here  cited  the  court  said:  ''This 
ground  of  the  motion  for  a  new  trial,  as  well  as  the  subject  matter 
of  the  affidavits,  made  it  eseentially  proper  that  the  court  should 
allow  the  plaintiff  an  opportunity  to  reply  to  these  affidavits,  if  it 
was  within  its  power  to  do  so;  and  matters  presented  in  support  of 
a  claim  of  inadvertence  and  excusable  neglect  are  so  greatly  within 
the  discretion  of  the  court  to  which  they  are  addressed,  that  unless 
there  should  appear  to  be  an  abuse  of  that  discretion,  we  would 
not  interfere  with  its  action.  The  defendants  were  not  entitled  to 
a  n^w  trial  upon  this  ground,  unless  the  facts  upon  which  it  was 
based  existed,  and  the  time  within  which  the  plaintiff  might  contro- 
vert such  affidavits  is  not  made  by  the  statute  jurisdictional,  or  de- 
clared to  be  a  limitation  upon  the  exercise  of  such  right.  It  is  only 
a  rule  of  procedure,  and  in  the  absence  of  statutory  limitation,  is 
subject  to  the  equitable  control  of  the  court,  and  the  court  should 
disregard  any  error  or  defect  in  the  proceedings,  whenever  a  sub- 
stantial right  of  a  party  is  not  affected." 
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after  a  hearing  on  affidavits,  the  opposition  shonld  in  all  snch 
cases  he  required  to  reserve  his  objections  nntil  the  affidavits 
are  offered  in  evidence  on  the  motion,  and  the  movant  should 
then  be  permitted  to  move,  if  so  advised,  for  relief  under  section 
473,  the  whole  matter  to  be  embodied  in  the  bill  of  exceptions^ 
provided  for  under  said  rule.  The  rule  is  an  expression  of  what 
the  statute  implies  as  construed  by  the  supreme  court^^ 

The  power  and  right  of  the  court  to  relieve  a  party  from  a 
failure  to  file  affidavits  on  the  motion  within  the  legal  time 
is  well  established.  Such  relief  may  be  granted  to  the  opposi- 
tion with  respect  to  counter-affidavits,  as  well  as  to  the  movant 
with  respect  to  affidavits  in  support  of  the  motion.'*^ 

§  385.    Objections  at  hearing  of  motion  on  minutes.- 

In  the  case  of  a  motion  noticed)  to  be  presented  on  the  minutes, 
upon  failure  of  the  movant  to  take  steps  to  bring  on  the  hear* 
ing  within  a  reasonable  time,  the  opposition  may  undoubtedly 
move  for  a  dismissal,  as  for  an  abandonment.  Technically,  he 
could  not  do  so  without  first  exercising  the  right  which  the 
code  gives  him  to  himself  bring  on  the  hearing,  but  no  conse- 
quences are  attached  to  his  failure  to  exercise  it;  and  the  only 
advantage  that  could  be  taken  by  the  movant  of  such  failure 
would  be  by  objection  taken  at  the  hearing  of  the  motion  to 
dismiss.  But  the  movant  would  then  have  to  explain  and  show 
excuse  for  his  delay  if  unreasonable  j  and,  in  any  event,  if  with- 
out excuse  for  further  delay,  he  would  have  to  consent  to  an 
early  hearing  as  a  condition  of  denial  of  the  motion  to  dismiss. 

But  no  other  ground  for  a  dismissal  than  abandonment  by 
failure  to  prosecute,  is  conceivable  in  case  of  a  motion  noticed 
on  the  minutes  alone.  There  have  been  but  two  steps  in  the 
proceeding,  the  notice  and  the  hearing,  unless  the  viva  voce  mo- 
tion be  counted ;  but  that  is  merely  incidental  to  the  hearing,  or 
rather  an  essential  part  of  it. 

§  386.    Waiver  of  right  by  accepting  settlement  before  hear- 
ing. 
When  the  proceeding  for  new  trial  is  distinct  from  and  in- 

86  See  post,  SS  455,  456. 

87  Spottiswood  V.  Weir,  80  Cal.  448,  22  Pac  289;  Smith  v.  Whittier 
95  Cal.  279,  SO  Pac.  529. 
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dependent  of^  the  main  case^  a  party  may  accept  settlement  and 
satisfaction  of  a  judgment  in  his  favor  without  waiving  his 
right  to  a  new  trial.  It  often  happens  that  a  party  is  dis- 
satisfied with  a  judgment  in  his  favor;  and  the  mere  fact  that 
it  is  so,  does  not  deprive  him  of  the  right  to  proceed  for  a  new 
trial.^®  And  unless  a  new  trial  were  expressly  waived,  or  if 
already  initiated,  there  were  a  stipulation  for  its  dismissal,  or 
unless  the  cause  of  action  were  extinguished,  such  payment  and 
€atisfaction  would  not  have  a  further  prosecution  of  the  motion 
or  be  any  ground  for  a  denial  of  the  motion.  In  fact,  it  is  not 
discernible  how  the  fact  of  such  settlement  could  be  shown  on 
the  motion.  It  appears  to  be  otherwise,  however,  when  the 
motion  is  a  part  of  the  proceedings  at  the  trial,  and  the 
pendency  of  the  motion  suspends  the  entry  of  judgment.*® 

§  387.    Postponement  of  hearing. 

The  continuance  or  postponement  of  the  hearing  may  be 
briefly  noticed  here,  as  a  matter  preliminary  to  the  hearing.  It 
is  a  matter  almost  exclusively  within  the  discretion  of  the  trial 
court,  and  is  of  but  slight  importance,  except  where  repeated 
continuances,  and  protracted  postponements,  or  a  failure  to  dc^ 
lay  the  hearing  might  cause  actual  injury  to  a  party,  or  imperil 
interests  dependent  upon  the  time  for  disposing  of  the  motion. 
Statutes  usually  .place  a  limitation  upon  delay  in  preparation 
for  the  hearing.  Within  the  limitation,  no  instance  can  be 
found  where  the  power  of  the  court  to  extend  time  and  thus 
practically  postpone  the  hearing  and  determination  of  the 
motion  was  successfully  questioned.  As  to  some  of  the  steps 
which  may  be  taken  during  the  period  of.  preparation,  the 
Code  of  Civil  Procedure  of  California  places  no  limitation  upon 
this  power  of  the  court.  Under  section  659,  subdivision  1,  the 
court  has  power  to  extend  the  time  for  filing  affidavits  on  motion 
for  a  new  trial  to  more  than  thirty  days  beyond  the  statutory 
time.    The  limitation  on  the  court^s  power  of  extending  time 

88  Aate,   I   368. 

89  Atlantic  Contracting^  Co.  v.  Hyde,  108  Ga.  799,  33  S.  E.  995. 
See,  alao,  Seigel  Welch  &  C.  L.  S.  Com.  v.  Johnson,  4  Okla.  99, 
44  Pac.  206;  Leonard  v.  Brockman,  46  S.  C.  128,  24  S.  E.  96. 
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in  other  classes  of  cases  imposed  by  section  1054  of  that  code 
has  no  application  to  such  a  case.*® 

It  might  occur  that  a  party  was  entitled  to  a  postponement  of 
the  hearing  pending  an  application  to  the  supreme  court  to  prove 
an  exception ;  and  it  would  probably  be  held  an  abuse  of  discretion 
to  refuse  a  reasonable  postponement  in  such  case.  An  applica- 
tion for  a  postponement  should  set  forth  all  the  facts  and  pro- 
ceedings very  fully.  The  party  could  then  make  the  applica- 
tion, the  ruling  thereon  and  the  exception  thereto  a  part  of  th© 
record  on  appeal  from  the  order  on  the  motion  for  new  trial,  by 
embodying  the  same  in  a  bill  of  exceptions,  and  thus  j^reserve 
his  rights  under  the  pending  application  to  the  supreme  court. 
Sufficient  appears  in  the  opinion  in  McLean  v.  Crow**  to  indi- 
cate that  this  would  insure  a  consideration  of  the  court's  ruling, 
though  what  was  then  said  must  be  regarded  as  dicta.  Temple,- 
J.,  delivering  the  opinion  said:  "If  the  defendant  had  peti- 
tioned for  leave  to  prove  arl  exception  which  had  been  denied 
by  the  trial  court,  that  court  ought  to  have  granted  time  for 
that  purpose.  There  is  here,  however,  no  evidence  of  such  fact, 
or  any  evidence  that  we  can  notice  that  such  application  was 
pending.  The  records  of  this  court  show  that  an  application 
of  that  character  was  made  June  8th,  and  was  not  successful. 
The  motion  for  a  new  trial  had  been  denied  on  the  previous 
day,  after  due  notice.*' 

Other  causes  for  postponement  such  as  usually  occur,  need  not 
be  specially  noticed.**  The  power  of  courts  to  continue  beyond 
the  term  at  which  the  trial  is  had,  and  the  effect  of  orders  to 

40  Oberlander  v.  Fixen  ft  Co.,  129  Cal.  690,  62  Pae.  254.  Bee  State 
V.  Taylor,  134  Mo.  109,  35  8.  W.  92  as  to  discretionary  power  of  court 
to  allow  or  disallow  time  for  procurance  of  reply  afSdavits.  See  gen- 
erally as  to  court's  discretionary  power  herein: McElveen  Com.  Co. 
T.  Jackson,  9%  Ga.  549,  20  S.  E.  428. 

41  88  Cal.  644,  650,  26  Pac.  596. 

42  See  Clifford  v.  Denver  &  S.  P.  B.  Co.,  12  Colo.  125,  20  Pac 
333,  an  instance  where  motion  for  new  trial  was  continued  nntil  the 
first  day  of  the  next  term  to  see  if  witnesses  mentioned  in  applica- 
tion on  ground  of  newly  discovered  evidence  could  be  procured;  see, 
also,  Eickhoff  v.  Brooke  (Mich.),  88  N.  W.  397,  continuance  to  allow 
depositions  of  witnesses  unwilling  to  make  affidavits  to  be  taken. 
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the  sami.'  effect  are  other  questions  whidi  relate  more  properlj 
to  tie  jvrisdiction  of  courts  than  to  the  present  subject.** 

§  388.    The  scope  of  inquiry. 

Where  the  parties  do  not  acquiesce  in  a  summary  and  per* 
functory  denial  of  the  motion  reserving  the  real  contest  for  the 
appellate  court,  as  is  often  done,  but  proceed  to  earnestly  liti- 
gate the  questions  raised  by  a  motion  for  new  trial  the  duties  of 
the  court  in  hearing  and  disposing  of  the  matter  are  by  no 
means  simple.  The  hearing  was  in  one  case  previously  referred 
to  defined  as  a  trial.  It  may  be  that,  and  even  more.  Tha 
court  often  sits  not  only  to  try  new  issues  of  fact  which  may 
be  made  by  affidavits,  but  in  review  upon  its  own  rulings  and 
decisions;  consequently  it  is  important  in  each  instance  to  de- 
termine at  the  outset,  the  scope  of  inquiry. 

In  the  first  place,  no  matter  upon  what  grounds,  nor  upon 
what  moving  papers  the  motion  is  presented,  the  court  should 
not  investigate  questions  which  it  was  the  right  and  duty  of 
the  parties  to  have  presented  in  some  other  form  before  or 
during  the  trial,  whether  such  questions  were  in  fact  so  pre- 
sented and  passed  upon  or  not.  Among  them  are  objections 
to  the  pleadings,  whether  with  reference  to  substance  or  form.** 
And  it  seems  that  the  entire  absence  of  an  issue  made  by  the 
pleadings  may  be  disregarded,  if  the  trial  is  conducted  by  both 
parties  on  the  theory  that  there  is  such  an  issue  in  the  case, 

48  See  Higginbotham  v.  Campbell,  85  Ga.  638,  11  S.  B.  1127,  hold- 
ing that  where  a  motion  for  a  new  trial  in  ordered,  in  term,  to  be 
hear^at  chambers  on  a  certain  day,  and  on  such  day  the  hearing 
is  continued  to  the  first  day  of  an  adjourned  term  of  the  court,  the 
motion  may  be  heard  at  any  time  during  such  adjourned  term, 
without  any  further  continuance.  See,  also,  United  Statee  v.  Hood, 
19  D.  C.  372. 

44  See  Spcinagel  v.  Bellinger,  38  CaL  278  j  People  v.  Turner,  39  CaL 
372;  Mason  v.  Austin,  46  Cal.  385;  Jacks  v.  Buell,  47  Cal.  162; 
Bauer  v.  Fay,  128  Cal.  523,  61  Pac.  90;  Ondordonk  v.  San  Francisco, 
75  Cal.  534,  17  Pac.  678;  Wheeler  v.  Kassabaum,  76  Cal.  90,  18  Pac. 
119;  Byzbee  v.  Dewey,  128  CaL  322,  60  Pac.  847.  There  appears  to 
be  an  exception  to  this  rule  in  cases  where  a  defendant  asks  for  a 
nonsuit  and  upon  its  denial,  moyes  for  a  new  trial:  See  Alpeis  T. 
Hunt,  86  Cal.  78,  82,  21  Am.  St.  Bep.  17,  24  Pao.  846. 
New  Trial,  Vol.  1-45 
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and  evidence  is  introduced  without  objection  based  on  the 
omission  of  such  issue.  Thus  where  the  parties  in  an  action 
to  condemn  land  proceeded  to  trial  and  judgment  upon  the  as- 
sumption by  both  parties  that  the  value  of  the  land  sought  to 
be  condemned  was  at  issue,  it  was  held  that  the  owner  could  not 
complain  upon  the  hearing  of  a  motion  for  a  new  trial,  that 
the  court  had  no  jurisdiction  to  hear  or  determine  the  question 
of  value,  for  want  of  an  issue  of  fact  thereupon.*'^  On  the 
other  hand,  a  party  is  entitled  to  have  the  inquiry  limited  to 
that  part  of  the  case  tried  upon  which  the  decision  in  favor 
of  the  other  party  rests.  Thus  it  was  held  in  trespass  to  try 
title  (ejectment),  in  which  judgment  was  rendered  on  service 
by  publication,  to  entitle  a  defendant  to  a  new  trial  the  burden 
was  not  thrown  on  him  to  prove  a  good  title  in  himself.  It 
was  sufficient  if  his  showing  disclosed  that  the  plaintiff  was  not 
entitled  to  recover.'*®  The  court  should  keep  constantly  in  view 
the  issue  to  be  retried  in  the  event  of  the  granting  of  a  new  trial, 
and  confine  the  investigation  accordingly.  For  instance,  where 
a  verdict  of  guilty  on  one  count  only  of  an  indictment  contain- 
ing two  or  more  counts  has  been  rendered,  it  should  be  borne 
in  mind  that  if  a  new  trial  be  granted  the  defendant  can  be 
retried  only  for  the  offense  charged  in  the  count  upon  which 
he  has  been  found  guilty.*^  But  where  a  defendant  was  con- 
victed upon  six  counts  of  an  indictment  and  moved  for  a  new 
trial  generally,  and  refused  to  have  the  motion  considered  as 
to  each  coimt  separately,  it  was  held  the  court  might,  without 
error,  overrule  the  motion,  if  the  evidence,  as  a  whole  sustained 
the  conviction.**® 

The  making  of  a  motion  for  a  new  trial  upon  the  statutory 
groimds  does  not  save  an  objection  going  to  the  form  of  the 
action,  in  that  the  testimony  shows  a  variance  or  a  failure  of 
proof,  where  no  objection  was  made  to  the  admission  of  the 
evidence,  nor  any  motion  for  nonsuit  on  account  of  failure  of 

46  San  t)iego  L.  &  T.  Co.  v.  Neale,  88  Cal.  SO,  25  Pac.  977. 

46  Miles  V.  Dana,  13  Tex.  Ciy.  App.  240,  36  S.  W.  848.  Se^  also, 
NorriB  v.  Churchill,  20  Ind.  App.  668,  61  N.  E.  104,  refusal  to  eonmder 
assignment  of  excessive  damages  because  action  not  one  of  tort. 

47  State  V.  McNaughty  36  Kan.  624,  14  Pac.  277. 

48  State  V.  Stredder,  3  Kan.  App.  631,  44  Pae.  34. 
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proof,  nor  any  request  for  an  instruction  to  find  for  the  ap- 
pellant for  such  reason.*®  N"or  will  a  party  be  awarded  a  new 
trial  upon  any  ground  which  should  have  been  urged  on  an 
application  for  a  continuance."^® 

It  should  be  stated  that  under  the  practice  in  Oregon,  trial 
courts  have  unusual  discretion  in  passing  on  motions  for  new 
trials,  and  may  consider  everything  that  occurred  during  the 
trial  whether  objected  to  or  not,  so  that  they  may  sometimes 
modify  or  set  aside  verdicts  for  reasons  that  would  not  be  con- 
sidered by  the  appellate  court.*^^ 

§  389.    The  scope  of  inquiry — ^Motion  made  on  statement  or 
bill  of  exceptions. 

It  is  obvious  that  where  the  motion  is  made  alone  upon  a 

49  Sweeney  v.  Pacific  Coast  Elevator  Co.,  14  Wash.  562,  45  Pae. 
151.  In  this  case  Justice  Scott,  delivering  the  opinion,  said:  ''Ap- 
pellant's main  contention,  aside  from  the  one  relating  to  the  refusal 
of  the  conrt  to  try  certain  of  tlie  issues  as  equitable  issues^  or  by  a 
reference,  goes  to  the  form  of  the  action,  in  that  the  testimony 
showed  a  variance  or  a  failure  of  proof.  It  does  not  appear  that  any 
objection  was  made  to  the  admission  of  this  evidence,  however,  nor 
that  there  was  a  motion  for  a  nonsuit  on  account  of  failure  of  proof, 
or  any  request  for  an  instruction  to  the  jury  to  find  for  the  defendant 
for  such  reason,  and  the  matters  alleged  or  complained  of  are,  there- 
fore, not  available  as  relating  to  the  form  of  the  action,  and  at 
most  can  only  raise  the  question  as  to  whether  the  evidence  was  in- 
sufficient to  sustain  the  verdict;  and  as^  after  an  examination  of 
the  record,  we  are  satisfied  that  there  was  evidence  sufficient  for  that 
purpose^  there  was  no  error  in  the  premises." 

50  McQibbon  v.  State  (Tex.  Cr.  App.),  29  8.  W.  775.  See,  also, 
Corbett  v.  National  Bank  of  Commercei,  44  Neb.  230,  62  N.  W.  445; 
Denison  v.  Footer,  18  B.  I.  735,  31  Atl.  894. 

61  See  Watson  v.  Southern  Oregon  Co.,  39  Or.  481,  487,  65  Pac 
985.  In  this  case  the  court  said:  ''Under  our  system  the  trial 
courts  are  invested  with  very  large  discretion  in  granting  or  re- 
fusing motions  for  new  trials,  and  are  not  bound  to  confine  their 
decisions  to  errors  occurring  on  the  trial.  Thus,  if  improper  evi- 
dence should  be  admitted  without  objection,  it  might  afford  a  suf- 
ficient reason  for  granting  a  motion  for  a  new  trial,  or  for  reduc^ 
ing  the  amount  awarded  by  the  verdict;  but  it  certainly  could  not 
be  made  the  basis  of  an  assignment  of  error  on  appeal.  This  court 
is  organized  to  correct  errors  of  the  trial  court,  and,  before  it  can 
act,  some  legal  error  must  be  made  to  appear."  The  whole  opinion 
is  instructive  on  the  subject. 
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statement  or  bill  of  exceptions  prepared  before  the  hearing,  that 
must  be  looked  to  as  a  full  measure  of  the  court's  authority  to 
investigate  all  extraneous  motions^  including  those  just  men- 
tioned^ being  excluded.  This  rule  is  considered  so  important 
that  a  statement  properly  settled  and  allowed  cannot  be  dis- 
regarded in  determining  a  motion  for  a  new  trials  though  the 
the  court  may  be  of  opinion  that  it  does  not  correctly  set  forth 
the  facts.'^  And  matters  contained  therein^  and  specified  as 
error,  will  not  be  regarded  where  no  objection  or  exception  was 
reserved  at  the  trial.**  In  the  application  of  this  rule,  the 
absence  of  a  party  against  whom  evidence  was  offered  makes 
no  difference.**  And  if  incompetent  testimony  is  admitted  with- 
out objection,  the  court  will  treat  the  testimony  as  competent 
on  motion  for  a  new  tri^.** 

It  is  a  general  rule,  to  which  there  are  no  exceptions,  that  the 
court  cannot,  for  the  purpose  of  granting  a  new  trial,  in  a  pro- 
ceeding instituted  therefor  by  a  party,  go  beyond  the  grounds 
upon  which  it  is  sought.*®    To  ascertain  these  grounds  reference 

62  Steinkrans  y.  Minneapolis  L.  &  M.  By.  Co.,  39  Minn.  135,  39 
N.  W.  70.    For  power  of  court  to  amend  statement,  see  post,  f  446. 

68  Paris  V.  Baynor,  76  Cal.  647,  18  Pac.  788.  This  is  too  well 
settled  to  justify  further  citation  cf  authority  or  any  elaborate 
discussion.  In  Kearney  v.  Snodgraas,  12  Or.  311,  7  Pac.  309,  Chief 
Justice  Waldo,  delivering  the  opinion,  said:  "It  is  not  error  simply, 
but  error  legaUy  excepted  to,  that  constitutes  ground  for  reversal." 
And  in  Watson  v.  Southern  Oregon  Co.,  39  Or.  481,  488,  65  Pac. 
985,  the  court  said:  "It  is  manifest  that  the  reasons  given  by  the 
trial  court  for  requiring  plaintiffs  to  submit  to  a  reduction  of  the 
verdict  or  a  new  trial  could  not  make  the  statements  of  counsel 
assignable  as  error  on  appeal,  unless  the  question  was  preserved  by 
an  objection  or  exception  to  some  previous  ruling." 

64  Clark  V.  Gridley,  35  Cal.  398. 

66  Jansen  v.  Brooks^  29  Cal.  214;  McCloud  y.  O'Neall,  16  GaL 
892;  Wright  v.  Roseberry,  81  Cal.  91,  22  Pac.  336.  Where  the  party 
pleading  fraud  generally  moves  for  a  new  trial,  and  the  statement 
fully  sets  out  the  evidence  of  fraud,  and  specifies  sufficiently  that 
the  verdict  is  against  that  evidence,  the  fact  that  no  objection  to 
the  evidence  of  fraud  appears  in  the  statement  is  sufficient  proof 
that  none  was  made  at  the  trial:  Sukeforth  v.  Lord,  87  CaL  399, 
26  Pac.  497. 

66  See  Alpers  v.  Hunt,  86  CaL  78,  21  Am.  St.  Sep.  17,  24  Pac 
846.    Ante,  fi  368. 
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must  necessarily  be  had  to  the  statement.*'^  And  this  rule  ap- 
plies as  well  to  any  technical  objections — ^for  instance,  that  the 
proceeding  has  lapsed — ^as  to  the  grounds  npon  which  the  new 
trial  is  sought*^    And  the  court  should  observe  the  forms  pre- 

57  Cole  y.  Wilcox,  99  Cal.  549,  34  Pae.  114.  Bee  Feieter  y.  Sent, 
92  Iowa,  1,  60  N.  W.  493,  holding  that  affidayits  alleging  prejudice 
of  referee  should  be  stricken  from  the  files;  State  y.  Wright,  119 
Iowa,  436,  84  N.  W.  541,  holding  that  in  case  of  disqualified  juror,  the 
state  cannot  urge  on  motion  for  new  trial  that  the  juror  was  not 
really  sworn  on  his  yoir  dire  examination  wherein  he  answered 
falsely. 

58  Cole  y.  Wilcox,  99  Cal.  549,  34  Pae.  114;  Beck  y.  Thompson, 
22  Ney.  109,  117,  36  Pae.  562.  In  the  first  of  above  cases  the 
court  said:  ''When  the  motion  for  a  new  trial  came  on  for  hearing, 
the  defendant  obj[ected  to  the  court  hearing  the '  same,  upon  the 
ground  that  the  statement  of  the  case  proposed  for  settlement  by 
the  court  was  not  served  upon  him  by  the  plaintiff  within  the  time 
allowed  by  law,  and  that  the  court  had  lost  jurisdiction  to  settle 
any  statement  in  the  case^  and  now  urges  that  for  this  reason  the 
court  erred  in  granting  a  new  trial.  The  correctness  of  the  court's 
action  in  granting  the  new  trial  must  be  determined  upon  the  rec- 
ord on  which  it  acted  upon  the  hearing  of  that  motion,  and  is  not 
affected  by  any  error  which  it  may  have  committed  in  matters  not 
connected  with  such  action.  The  judge  had  settled  and  allowed  the 
statement  prior  to  this  time,  and  had  recited  therein  that  it  was 
'duly  prepared  and  settled  within  due  time  and  in  the  manner  re- 
quired by  law';  and  also  that  the  defendant  objected  to  settle- 
ment of  statement  upon  the  ground  that  the  same  was  not  served 
in  time.'  If  there  were  any  reasons  in  support  of  this  objection 
on  the  part  of  the  defendant,  the  proper  practice  would  have  been 
to  present  them  at  that  time  so  that  the  judge  could  pass  upon 
their  sufficiency,  and  to  have  the  objections  with  the  rulings  of  the 
judge  thereon  and  any  exception  thereto,  incorporated  into  the 
statement.  A  mere  objection  to  the  settlement  of  the  statement, 
without  pointing  out  the  basis  or  grounds  of  the  objection,  or  pre- 
senting the  facts  upon  which  it  was  made,  was  not  fair  to  either 
the  judge  or  the  opposite  party;  and  even  if  an  exception  had  been 
taken  to  the  ruling  of  the  judge  upon  such  objection,  the  party 
taking  the  exception  would  not  have  the  right  to  its  consideration 
upon  appeal.  When  the  motion  for  a  new  trial  came  on  to  be  heard, 
the  court,  in  its  action  thereon,  was  limited  to  considering  the 
matters  contained  in  the  statement,  and  was  not  at  liberty  to  go 
outside  of  the  statement  for  the  purpose  of  determining  whether 
the  new  trial  should  be  granted  or  refused."  In  the  second  case 
the  court  said:  "The  respondent  moves  to  strike  out  the  statement 
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scribed  by  law  for  the  presentation  of  the  various  grounds;  it 
has  no  power  to  receive  extrinsic  evidence  in  support  of  grounds 
which  must  find  support  if  at  all  in  the  statement  or  bill. 
Thus  it  was  held  that  the  taking  of  improper  papers  to  the 
juryroom  would  not  be  considered  under  an  assignment  of 
error.*'®  Nor  can  additional  and  extraneous  evidence,  not 
offered  on  the  original  trial  be  introduced  on  the  trial  of  an 

on  motion  for  a  new  trial,  upon  the  gronnd  that  no  notice  of  inten- 
tion to  move  for  a  new  trial  was  given*  The  record  does  not  con- 
tain any  such  notice  and  the  only  reference  thereto  is  in  the  open- 
ing of  the  statement  on  the  motion,  where  it  is  said  that  the  appel' 
lant  'makes  his  motion  for  a  new  trial  on  the  grounds  mentioned  in 
his  notice  of  motion  made  and  filed.'  He  now,  however,  under  a 
suggestion  of  diminution  of  the  record,  offers  what  purports  to  be 
a  copy  of  such  notice,  containing  an  admission  by  respondent's  at- 
torneys of  regular  and  sufficient  service,  certified  by  the  clerk  of 
the  district  court  to  be  a  true  copy  of  the  notice  on  file  in  his  office, 
but  it  was  not  made  a  part  of  the  statement,  nor  is  it  identified  as 
having  been  used  or  referred  to  on  the  hearing  of  the  motion  for 
a  new  trial  if,  indeed,  such  identification  would  be  sufficient  to  en- 
title it  to  consideration  here.  Under  these  Circumstances,  it  is 
not  a  part  of  the  record  on  appeal,  and  consequently  cannot  be 
considered  by  us:  Oreeley  v.  Holland,  14  Nev.  320;  Mining  Co.  v. 
Barstow,  6  Nev.  252;  Caldwell  v.  Qreely,  6  Nev.  258.  We  are,  how- 
ever, of  the  opinion  that,  if  no  sufficient  notice  of  the  motion  had 
been  given,  the  objection  should  have  been  made  in  the  court  be- 
low, when  the  missing  papers  might  have  been  supplied  and  made 
part  of  the  statement.  There  does  not  seem  to  be  any  statutory 
provision  for  making  the  notice  of  motion  for  new  trial  a  part  of 
the  record  on  appeaL  It  does  not  direct  that  it  shall  be  included 
in  the  statement  on  the  motion,  nor  is  it  mentioned  among  the 
papers  which  may  be  identified  by  the  judge  or  clerk  as  having 
been  used  or  referred  to  upon  the  hearing  of  the  motion.  But,  not- 
withstanding, had  it  been  copied  into  the  statement  we  would  per- 
haps, under  the  decisions  have  held  that  it  was  properly  before  us, 
upon  the  principle  that  the  statement  is  to  contain  everything 
necessary  for  the  presentation  of  the  grounds  for  new  trial,  and  for 
which  no  other  method  of  bringing  before  the  court  has  been  pro- 
vided (Mining  Co.  v.  Barstow,  5  Nev.  252),  but,  in  the  absence  of 
timely  objection  in  the  court  below,  it  does  not  seem  that  it  should 
necessarily  have  been  placed  there." 

6S  Cranmer  v.  Kohn,  11  8.  Dak.  245,  76  N.  W.  937.  See  Mc- 
Queen V.  Mechanics'  Inst.,  107  Cal.  163,  40  Pac.  114,  holding  evi- 
dence of  misconduct  of  jury  irrelevant  where  motion  based  on  in- 
sufficiency of  evidence. 
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application  for  a  new  trial,  nnless  based,  wholly  or  in  part»  on 
the  gronnd  of  newly  dlBcovered  evidence.®® 

The  failure  to  specify  matters  relied  on  separately  may  have 
the  effect  of  narrowing  the  review  by  the  trial  court,  as  well 
as  by  the  appellate  court.  Thus,  wh^e  several  acts  of  the 
court  are  assigned  jointly  as  cause  for  a  new  trial,  all  such 
acts  must  be  erroneous  to  authorize  a  new  trial.®^ 

§  390.  *  The  scope  of  inquiry — ^Motion  made  on  affidavits. 

The  rules  set  forth  in  the  two  preceding  sections  are  capable 
of  a  general  appUcation,  and  their  statement  leaves  but  little 
to  be  said  under  the  present  head.  The  affidavits  are  to  bo 
considered,  however,  in  connection  with  the  record.  And  it 
was  held  that  on  a  motion  for  new  trial  for  irregularity  of  tho 
court,  consisting  in  the  absence  of  the  judge  from  the  court- 
room during  the  trial,  the  issue  must  be  determined  upon  the 
affidavits  filed,  and  not  upon  the  judge's  belief  as  to  the  length 
of 'time  of  his  absence.®^    But  in  two  other  cases  the  language 

eo  Mayeski  y.  His  Creditors,  40  La.  94,  4  South.  9;  Brander  v. 
Krebbs,  54  111.  App.  652;  Klink  v.  People,  16  Colo.  467,  27  Pac 
1062,  holding  that  confession  after  the  lapse  of  the  term  of  prin- 
cipal witnees  for  prosecution  that  he  committed  perjury  is  no 
ground  for  a  new  trial. 

61  Gray  v.  Elzroth,  10  Ind.  App.  587,  53  Am.  St.  Bep.  400,  87  N. 
£.  551. 

62  People  V.  Blackman,  127  Cal.  248,  59  Pac.  573.  In  this  case 
the  court  said:  ''Upon  the  hearing  of  the  motion  of  defendant  for 
a  new  trial  two  affidavits  were  read  in  its  support,  made  by  two 
different  persons  who  were  present  at  the  triaL  In  substance  they 
deposed  that  after  the  court  had  instruoted  the  jury,  and  while  the 
district  attorney  was  addressing  the  jury,  the  presiding  judge  left 
the  bench  and  the  courtroom  and  went  into  another  room,  closed 
the  door  behind  him  and  was  absent  from  the  courtroom  about  ten 
minutes,  during  which  time  the  district  attorney  proceeded  with 
his  argument  to  the  jury  upon  the  facts  of  the  case.  No  affidavit 
disputing  these  facts  or  explaining  the  absence  of  the  judge  was 
made  by  anyone.  Defendant's  affidavits  were  filed  with  the  notice 
of  motion  for  a  new  trial,  and  when  the  motion  came  on  to  be' 
heard  and  the  affidavits  were  read  the  court  made  the  following 
remark:  **WhatI  what!  The  court  knows  of  its  own  knowledge 
that  it  was  not  absent  sny  such  time  or  in  any  such  manner,  and 
was  not  out  of  hearing  of  counsel  while  arguing  said  cause  at  any 
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of  the  court  was  at  variance  with  that  used  in  this  case  and 
was  to  the  effect  that  controlling  consideration  should  be  given 
to  the  opinion  of  the  judge  as  to  the  condition  of  jurors 
charged  in  affidavits  to  have  been  incapacitated  by  reason  of  in- 
toxication.^^ 

§  391.    Matters  to  be  oonridered  in  connection  with  aAdaviti. 

There  appears  not  to  be  in  California  any  express  statutory 
authority  for  the  consideration  of  a  statement  or  bill  of  excep- 
tions on  file^  or  of  the  evidence  taken  at  the  trial  in  the  fomi 
of  phonographic  notes  or  otherwise,  in  the  cases  where  it  is 
directed  that  the  motion  shall  be  heard  upon  affidavits.  Sec- 
tion 658  of  the  California  Code  of  Civil  Procedure  reads 
as  follows:  ^^When  the  application  is  made  for  a  cause  men- 
tioned in  the  first,  second,  third,  and  fourth  subdivisions  of 
the  last  section,  it  must  be  made  upon  affidavits;  for  any  other 
cause  it  may  be  made  at  the  option  of  the  moving  party,  eithor 
upon  the  minutes  of  the  court,  or  a  bill  of  exceptions,  or  a  state- 
ment of  the  case,  prepared  as  hereinafter  provided.'* 

It  is  provided  in  section  660  that :  "On  such  hearing  reference 
may  be  had  in  all  cases  to  the  pleadings  and  orders  of  the  court 
on  file,  and  when  the  motion  is  made  on  the  minutes,  reference 

time,  and  that  the  door  of  my  chamber  was  open  at  that  time,  and 
even  when  the  door  is  shut  I  ean  hear  all  that  is  going  on  in  the 
courtroom The  judge's  belief  cannot  overcome  the  legal  con- 
clusion to  be  drawn  from  the  facts.  The  attorney  general  also 
claims  that  the  statement  of  the  judge  from  the  bench  must  be  re- 
ceived as  a  refutation  of  the  facts  set  forth  in  the  affidavits.  We 
are  not  called  upon  to  decide  whether  the  statement  of  the  court  is 
to  be  received  as  the  equivalent  of  an  affidavit  in  aU  eases,  or 
whether  the  rule  in  the  case  of  PeopHe  ▼.  Compton,  supra,  applies, 
as  is  claimed  by  defendant.  The  facts  stated  in  the  affidavits  were 
not  in  their  nature  better  known  to  the  judge  than  to  others  in  the 
courtroom— the  sheriff,  the  clerk,  counsel,  and  bystanders.  If  the 
statements  were  untrue,  the  facts  could  have  been  easily  so  shown 
by  affidavit."  The  court  distinguishes  such  case  from  matters  of 
proper  judicial  knowledge,  citing  authorities. 

6«  People  V.  Sullivan,  129  Cal.  657,  62  Pac.  101;  People  v.  Tucker, 
117  Cal.  229,  49  Pac.  134.  But  the  expressions  of  the  appeUate  court 
in  both  these  cases  may  be  regarded  as  dicta.  In  the  first  ease 
cited  the  defendants  did  not  present  their  affidavits;  in  the  second 
the  affidavits  were  conflicting. 
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may  be  had  to  any  depositions,  documentary  evidence,  and  phono- 
graphic report  of  the  testimony  on  file/'  The  code  itself  no- 
where furnishes  any  explanation  of  the  omission  to  provide  for 
a  reference  to  the  proceedings  or  evidence  taken  at  the  trial, 
except  where  evidenced  by  an  order,  in  cases  of  a  hearing  on 
a£Sdavits;  and  the  language  employed  in  the  two  sections  just 
referred  to  would  appear  to  exclude  any  such  reference.  And 
yet  a  construction  which  would  forbid  an  examination  of  what 
is  conventionally  known  as  the  '^record"  made  at  the  trial  on 
such  hearing  would, lead  to  the  meet  glaring  absurdities.  So 
general  has  been  the  acquiescence  in  a  contrary  construction 
that  no  case  can  be  found  in  which  a  question  was  raised  as 
to  the  right  of  the  parties  and  the  power  of  the  court  to  freely 
resort  to  such  record  where  the  hearing  was  on  affidavits.^* 
There  has  rarely  been  a  case  of  a  decision  of  the  supreme 
court  of  California  or  any  other  state  on  appeal  from  an  order 
on  motion  for  new  trial  presented  on  affidavits  in  which  that 
court  has  not  decided  in  constant  view  of,  and  with  express 
reference  to,  the  ca^e  made  at  the  trial.  And  often  appellate 
courts  have  expressed  their  inability  to  give  effect  to  points  made 
on  affidavits  because  there  was  nothing  in  the  record  to  ex- 
plain or  supplement  them.  It  could  not  have  been  the  in- 
tention of  the  legislature  that  all  the  relevant  matters  befora 
the  court  should  be  set  forth  in  affidavits.  If  so,  the  court  must 
close  its  eyes  to  the  record  before  it  and  rest  the  question  of 
what  it  contains  upon  the  recollection  of  the  litigants,  or  of 

64  Probably  the  nearest  approach  to  a  direct  decision  of  the 
point  is  to  be  found  in  Woods  v.  Jensen,  130  Gal.  200,  205,  62  Pae. 
473,  where  it  was  said  of  the  provision  requiring  certain  grounds  to 
be  presented  upon  affidavit:  "It  is  quite  evident  that  this  ground 
for  a  new  trial  (irregularity  of  the  court)  is  intended  to  refer  to 
matters  which  an  appellant  cannot  fully  present  by  exceptions  taken 
during  the  progress  of  the  trial,  and  which  therefore  must  appear 
by  affidavit."  See,  also,  People  v.  Merkle,  89  Cal.  82,  26  Pac.  642, 
where  it  was  held  that  affidavits  on  motion  for  new  trial  of  female 
defendant  found  guilty  of  manslaughter,  made  by  herself  and  her 
husband,  to  the  effect  that  he,  and  not  the  defendant,  committed 
the  homicide,  and  that  he  told  her  of  the  fact  before  the  trial,  but 
refused  to  allow  her  to  use  the  communication  in  her  defense,  are 
not  per  se  ground  for  a  new  trial,  as  the  question  of  the  truth  of 
such  affidavit  is  a  matter  for  the  consideration  of  the  trial  judge, 
and  to  be  determined  by  reference  to  all  the  evidence  in  the  case. 
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such  witnesses  as  they  may  induce  to  make  affidavits^  and  must 
be  governed  by  the  number  of  affidavits  pro  and  con  and  the 
positiveness  of  assertion  or  lack  of  it  shown  therein.  Testing 
the  practicability  of  this  suggestion  in  the  case  of  a  motion 
for  new  trial  on  the  ground  of  newly  discovered  evidence,  taken 
for  illustration,  it  is  clearly  seen,  without  going  into  details, 
how  difficult  it  might  be  to  avoid  a  new  trial  by  any  test  of 
the  truthfulness  of  the  allegations  contained  in  the  affidavit^i 
on  the  part  of  the  movant.  But  both  the  power  and  duty  of 
trial  courts  to  consider  the  record  in  connection  with  the  affi- 
davits is  uniformly  conceded;  and  the  right  of  the  parties 
herein  must  be  coextensive  with  that  of  the  court.  At  any 
rate^  such  right  is  constantly  exercised  and  has  never  been 
seriously  disputed.®*    The  Nevada  statute  substantially  identi- 

66  The  following  are  a  few  of  the  casea  in  which  the  proceed- 
ings at  the  trial  were  resorted  to  to  test  the  merits  of  applications 
for  new  trials  bsLsed  on  affidavits:  People  v.  Warren,  130  CaL  683, 
63  Pac  86;  Steward  v.  Hinkel,  72  Cal.  187,  13  Pac.  494;  Chapin  v. 
Goodel,  2  Colo.  608;   Tyler  v.  North  American  Trading  &  Tr.  Co., 
24  Wash.  252,  64  Pac.  162;  Light  v.  Chicago  etc.  By.  Co.,  93  Iowa, 
83,  61  N.  W.  380,  holding  that  showing  by  affidavit  that  juror  was 
examined  as  to  his  qualifications  not  sufficient.    It  should  be  showii 
by  the  record;  Spottswood  v.  National  Bank,  44  Neb.  1,  62  N.  W. 
245,  holding  that  on  an  application  for  a  new  trial  because  of  an 
unauthorized  appearance  of  an  attorney  for  one  of  the  plaintiffs,  the 
court  may  consider  all  matters  of  record  having  a  bearing  on  the 
issue,  aside  from  the  affidavits  on  which  the  application  is  made; 
Maloney  v.  State    (Tex.  Cr.  App.),  43  S.  W.  980^    holding  that  in 
passing  on  a  motion  for  a  new  trial,  the  court  may  look  to  the  evi- 
dence of  a  witness    on  the  examining  trial  to  ascertain  whether  it 
is  probably  true  that  a  witness  will  swear  to  the  facts  as  stated  in 
the  motion;  State  v.  Fenlason,  78  Me.  495,  7  AtL  385.    In  the  first 
case  cited,  consideration  could  not  be  given  to  the  proffered  new 
evidence  because  the    absence  of  the  evidence    taken  at  the  trial 
prevented  a  determination  as  to  its  materiality.    The   second  case 
was  one  in  which  the  ground  of  tHe  motion  was  aUeged  misconduct 
of  a  juror.    The  court  said:  "There  is  nothing  in  the  record  to  in- 
dicate that  defendants  and  their  counsel  were  not  fully  informed 
of  the  temporary  absence  of  one  of  the  jurors    during  the  trial: 
Berry  v.  De  Witt,  27  Fed.  723;  Parsons  v.  Huff,  38  Me.  141.    The 
court's  attention  should    have  been  called  to  the    absence  of  the 
juror."    The  point  raised  on  the  motion  in  Tyler  v.  North  American 
etc.  Co.,  supra,  could  not  have  been  given  due  consideration  without 
reference  to  the  record,  as  is  obvious  from  the   foUowing  extract 
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cal  with  section  660  above  quoted,  in  part,  was  construed  in  Bliss 
V.  Grayson,^*  where  it  was  held  that  on  the  argument  of  a  mo- 
tion for  a  new  trial,  reference  might  be  made  to  the  pleadings, 
depositions  and  evidence,  and  the  minutes  of  the  trial  court,  in 
determining  the  right  of  a  party  to  a  new  trial,  and  the  right 
was  held  not  to  be  limited  to  the  specific  matters  containcl 
in  the  statement  or  aJfidavits  on  motion  for  a  new  trial;  also 
that  the  original  pleadings  would  be  considered  as  part  of  the 
record  on  appeal  although  not  embodied  in  such  statement,  or 
identified  as  having  been  read  or  referred  to  on  the  hearing 
of- the  motion. 

It  18  scarcely  necessary  to  say  that  where  the  motion  is  made 
upon  any  ground  as  to  which  the  statute  requires  a  presentation 
upon  affidavits,  the  substantive  cause  alleged  must  at  least  be 
made  to  appear  in  that  way,  aside  from  any  question  above 
discussed.®^ 

§  392.    The  scope  of  inquiry — Motion  upon  minutes. 

Where  the  motion  is  heard  on  the  minutes,  the  range  of  in* 
quiry  is,  of  course,  confined  to  the  grounds  set  forth  in  the 
notice  of  intention;  and  if  these  grounds  be  errors  in  law  oc- 
curring at  the  trial,  or  insufficiency  of  the  evidence,  or  both, 
it  is  further  limited  by  the  specifications  of  these  contained 
in  the  notice.^®  There  is  but  one  other  ground  which  may  bo 
presented  exclusively  on  the  minutes,  excessive  damages,  but 
as  to  that  no  specifications  are  required.    The  code,  as  previ* 

from  the  opinion:  ''The  respective  counsel  filed  affidavits  upon  the 
motion  for  a  new  trial,  stating  the  facts  substantially  as  mentioned. 
Counsel  for  defendant  maintcun  that  the  deposition  was  material, 
in  that  it  contradicted  the  testimony  of  the  plaintiff  who  testified. 
An  examination  of  the  deposition  shows,  however,  some  variations 
in  the  statements  between  the  plaintiff  who  testified  and  the  de- 
ponent as  to  the  extent  of  some  of  the  items  of  damage. '^ 

66  24  Nev.  422,  56  Pac.  231. 

67  See  Saltzman  v.  Sunset  Tel.  etc.  Co.,  125  Cal.  501,  58  Pac.  169; 
Woods  V.  Jensen,  130  Cal.  200,  62  Pac.  473  j  Benjamin  v.  Stewart, 
61  Cal.  605;  Beans  v.  Emanuelli,  36  Cal.  117;  Bate  v.  MiUer,  63  Cal. 
233;  Lake  v.  Bender,  18  Nev.  361,  4  Pac.  711,  7  Pac.  74;  Orr  v. 
Haskell,  2  Mont.  225;  Lyborger  v.  State,  2  Wash.  552,  27  Pac.  449, 
1029;  State  v.  Laycock,  136  Mo.  93,  37  S.  W.  802. 

68  See  Cal.  Code  Civ.  Proc,  S  659;  ante,  §  368. 
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OTisly  stated^  specifically  states  to  what  reference  may  be  had 
at  the  hearing. 

Some  uncertainty  may  have  existed  as  to  what  was  meant  by 
the  expression  ''phonographic  report  of  the  testimony  on  file.** 
The  common  practice  in  trial  courts  of  treating  the  shorthand 
notes  in  the  hands  of  the  reporter  as  being  "on  file*'  for  the 
purpose  of  the  motion  cannot  be  considered  as  the  equivalent 
of  an  authority  sanctioning  such  conclusion.  Many  attorneys 
have  considered  it  necessary,  to  have  the  notes  transcribed  and 
actually  filed  before  the  hearing  and  have  put  that  construction 
into  practice  when  adopting  that  form  of  notice.  It  was  held, 
however,  in  a  South  Dakota  case  that  a  transcription  and*filing 
was  unnecessary,  the  statute  there  being  similar  to  that  ol 
California.^® 

There  should  be  no  longer  any  uncertainty  as  to  whether  a 
motion  can  "be  legally  noticed  and  heard  on  the  minutes  in  the 
cases  where  no  notes  of  the  testimony  and  proceedings  are  taken 
down  at  all.  That  question  may  be  considered  as  set  at  reit 
by  the  decision  in  Malcomson  v.  Harris.^^  In  that  case  the 
motion  was  heard  on  the  minutes  and  denied.  The  judge 
struck  out  of  the  statement  subsequently  prepared  and  presented 
for  settlement  everything  relating  to  the  trial,  including  the 
evidence  and  refused  to  settle  or  act  upon  the  same,  upon  the 
ground  that  there  were  no  minutes  thereof — ^that  is  to  say,  there 
were  no  shorthand  notes  of  the  evidence,  no  reporter  having 
been  present  at  the  trial,  and  no  notes  of  the  evidence  filed  or 
taken  in  writing  by  either  the  clerk  or  judge.  The  opinion  was 
delivered  by  the  chief  justice,  who,  after  stating  the  case  and 
referring  to  the  code  provisions  bearing  on  the  subject,  said: 
"It  is  true  that  the  statute  enumerates  depositions,  documen- 
tary evidence,  and  phonographic  report  of  testimony  as  matters 
to  which  reference  may  be  had  on  the  hearing  of  the  motion, 
and  there  is  some  force  in  the  argument  that  such  an  enumera* 
tion  should  be  regarded  as  exclusive;  but  there  is  much  more 
force  in  the  consideration  that  since  the  judge  has  the  undoubted 
right  to  include  testimony  already  given,  though  not  reported, 
in  a  statement  prepared  in  advance  of  the  hearing,  there  is  no 

60  Dlstad  V.  Shanklin,  11  S.  Dak.  1,  7S  N.  W.  205. 
70  90  Cal.  262,  27  Pac.  206. 
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reason  why  his  recollection  of  the  evidence  should  not  he  equally 
resortid  to  in  making  a  statement  after  the  hearing.  The 
statement^  at  whatever  time  prepared^  ought  to  be  a  correct 
presentation  of  so  much  of  the  testimony  as  is  material^  derived 
from  the  reporter's  notes,  if  there  are  any,  and  if  not^  from  the 
recollection  of  the  judge,  assisted  by  such  notes  as  he  may  have 
taken;  and  the  mere  fact  that  there  is  no  shorthand  report  of 
the  trial  ought  not  to  be  held  to  deprive  the  losing  party  of 
the  privilege  of  moving  for  a  new  trial  in  the  speediest  and 
most  convenient  mode  prescribed  by  the  statute,  unless  its 
terms  are  such  as  to  admit  of  no  doubt  that  such  was  the  in- 
tention of  the  legislature.  We  think  the  law  demands  no  such 
construction;  the  enumeration  in  section  660  is  not  necessarily 
exclusive,  and  it  is  contrary  to  all  considerations  of  justice  and 
convenience  to  hold  that  it  was  intended  to  be.  That  a  judge 
may  and  must  consider  on  a  motion  for  a  new  trial,  made  in 
advance  of  a  statement^  all  evidence  material  to  the  grounds 
and  specifications  of  the  notice,  whether  reported  or  not,  is 
something  which  the  legislature  may  well  have  deemed  too 
obvious  to  call  for  express  enactment.  And  if  such  evidence  ia 
to  be  considered,  it  must  go  into  the  statement.^' 

g  393.    The  scope  of  inquiry  may  be  limited  by  estoppel. 

It  has  been  previously  seen  that  a  new  trial  should  not  be 
granted  as  to  matters  not  actually  litigated  between  the  parties 
at  the  trial.  Matters  covered  by  admissions  made  and  stipu- 
lations entered  into  come  within  the  principle  of  this  rule.  It 
would  be  violative  of  the  settled  rules  of  practice  to  permit  a 
party  to  contradict  on  the  motion  the  allegations  of  his  plead- 
ings or  stipulations.  But  aside  from  the  convenient  and  salu- 
tary rules  of  practice  on  the  subject  he  would  be  held  estopped 
from  doing  so.  Accordingly,  where  in  an  action  against  a  rail- 
road company  for  the  death  of  an  employee  caused  by  the  negli- 
gence of  an  engineer,  defendant,  on  the  trial,  admitted  that 
accused  and  such  engineer  were  not  fellow-servants,  it  was  held 
that  defendant  could  not  afterward,  on  application  for  a  new 
trial,  claim  that  such  employees  were  fellow-servants.''^  And  it 
may  be  stated  as  to  general  principle  that  a  new  trial  should 

71  Kansas  ft  A.  Y.  By.  Co.  v.  Fitzhngh,  61  Ark.  341,  54  Am.  8t. 
Bep.  211,  33  S.  W.  960. 
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not  be  granted  where  its  result,  in  consideration  of  the  ad- 
mitted facts  of  the  case^  could  not  be  different  from  that  of  the 
former  trial.'^ 

§  394.    Power  of  court  to  limit  order  to  particular  iasaes. 

That  the  conrt  has  the  power  to  limit  the  retrial^and  conse- 
quently the  scope  of  inquiry  upon  the  motion,  where,  either  by 
statute,  or  by  common-law  acceptation,  a  new  trial  is  defined  to 
be  "a  re-examination  of  an  issue  of  fact,'*  may  be  considered 
as  settled.''®  And  the  court  may  limit  the  order  for  a  new 
trial  to  the  issues  raised  by  a  cross-complaint.''*  The  supreme 
court  of  Montana  holds  that  it  is  not  only  within  the  power 
of  the  trial  court,  but  that  it  is  its  duly,  in  cases  of  separate 
causes  of  action  separately  stated,  to  limit  the  order  to  those 
improperly  tried,  denying  it  as  to  the  others.  In  Hamilton  v. 
Neldon,''^*  it  was  held  reversible  error  not  to  conform  to  that 
view.  In  Eamsdell  v.  Clark,^®  the  court  said:  'TVhere  the 
issue  or  issues  in  one  cause  of  action  have  been  properly  tried, 
and  those  in  another  cause  of  action  in  the  same  suit  have 
been  improperly  tried,  it  is  the  duly  of  the  trial  court,  in  pass- 
ing upon  a  motion  for  a  new  trial,  to  grant  it  only  as  to  those 

72  Gilbert  v.  Walker,  64  Conn.  390,  80  Atl.  134;  Van  Dora  v. 
Mengedohty  41  Neb.  525,  59  N.  W.  800.  In  an  action  for  debauchery 
of  plaintiff's  wife  the  jnry  returned  a  verdict  for  plaintiff,  giving 
punitory,  but  no  actual,  damages.  The  plaintiff  requested  the  court 
to  instruct  the  jury  to  return  a  verdict  for  nominal  actual  damages^ 
which  on  defendant's  objection  was  denied,  and  the  verdict  received 
as  returned.  It  was  held  that  defendant  having  invited  the  error 
could  not  attack  the  verdict  by  motion  to  set  the  same  aside: 
Mills  V.  Taylor,  85  Mo.  App.  111. 

78  See  Flinn  v.  Mowry,  131  Cal.  481,  63  Pac.  724;  Duff  v.  Duff, 
101  Cal.  1,  35  Pac.  437;  Mountain  Tunnel  Co.  v.  Brjran,  111  CaL  36, 
43  Pac.  410;  Fallbrook  Irrigation  Dist.  (Directors  of)  v.  AbUa,  106 
Cal.  365,  39  Pac.  793;  Bamsdell  v.  Clark,  20  Mont.  103,  49  Pac  591; 
Hamilton  v.  Nelson,  22  Mont.  539,  57  Pac.  146;  Bennett  v.  Clossen, 
138  Ind.  542,  38  N.  E.  46;  Smith  v.  Smith,  57  N.  Y.  Supp.  774,  27 
Misc.  Bep.  252;  Sclaritz  v.  Morris  (Tex.  Civ.  App.),  35  a  W.  516; 
S.  C,  36  S.  W.  292. 

74  Jacob  V.  Carter   (Cal.),  36  Pac  381. 

76  22  Mont.  539,  57  Pac  146. 

76  20  Mont.  103,  106,  49  Pac.  591. 
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issues  which  have  been  improperly  tried,  where  this  can  be  done 
readily,  and  without  confusion  resulting  upon  the  retrial.' 
And  the  California  supreme  court  takes  the  same  view.*^ 

It  has  been  previously  shown^®  that  a  party  may  in  a  proper 
case  limit  the  inquiry  in  the  notice.  Under  the  foregoing  de- 
cisions, the  movant  would  undoubtedly  have  the  right  to  de- 
mand such  limitation  at  the  hearing,  notwithstanding  the  ab- 
sence of  any  limitation  in  the  notice.  The  power  and  duty 
of  the  court  herein  to  so  order  cannot  be  more  extensive  than 
that  of  the  parties  to  demand. 

§  395.    Power  of  court  to  grant  as  to  one  party  and  deny 
as  to  others. 

The  principle  which  supports  the  exercise  of  power  to  limit 
the  retrial  and  range  of  inquiry  on  the  motion  to  particular 
issues  sustains  the  power  to  grant  a  new  trial  as  to  some  parties 
while  denying  it  as  to  others.  Accordingly,  in  an  action  against 
joint  defendants,  whore  judgment  by  default  had  been  rendered 
against  one  and  judgment  recovered  against  the  others  on  the 
trial  of  the  action,  it  was  held  not  to  be  erroneous  to  grant  a 
new  trial  as  to  the  defendants  who  answered  and  deny  it  as 
to  the  defaulting  defendant,  although  the  motion  for  a  new 
trial  was  made  in  the  name  of  all  the  defendant.''*  And  where, 
on  a  trial  of  four  defendants  jointly  indicted,  the  state  an- 
nounced that  it  would  claim  no  conviction  as  to  two  of  them, 
and  then  examined  these  two  as  witnesses  against  the  other 
two,  it  was  held  that,  after  the  rendition  of  a  verdict  of  guilty 
against  all  the  defendants,  the  grant  of  a  new  trial  as  to  the 
two  examined  as  witnesses  was  not  ground  for  a  new  trial  as 
to  the  other  two.®^  And  it  was  held  no  error  where  there  was 
a  judgment  against  two  defendants  for  a  tort  and  the  evidence 
made  it  clear  that  one  of  them  was  not  liable  in  an  action  for 
tort,  to  set  the  verdict  aside  as  to  the  one  not  liable  and  allow 

77  Duff  V.  Duff,  101  CaL  1,  4,  35  Pac.  437.  A  new  trial  in  ppo- 
eeedings  under  the  Wright  Irrigation  Act  is  by  the  provisions  of 
that  act  limited  to  issues  improperly  tried:  Stats.    1S89,  p.  213. 

78  See  ante,  §  374. 

79  Ex  parte  Lowerman  &  H.  S.  &  P.  Co.,  2  Wash.  427,  27  Pac 
232. 

80  Bims  V.  State,  87  Ga.  569,  13  S.  E.  515. 
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it  to  stand  as  to  the  other.®^  To  permit  of  such  an  order,  how- 
ever^ the  action  must  be,  as  to  the  parties  to  be  affected  by  the 
crfler,  severable  as  well  as  joint.®*  It  is  a  general  rule  in  sev- 
eral states  that  where  a  plaintiff's  motion  is  for  a  new  trial 
against  joint  defendants  and  the  judgment  is  proper  again^c 
any  one  of  them,  it  is  proper  to  refuse  a  new  trial  as  to  all;®^ 
and,  by  parity  of  reasoning,  that  a  joint  motion  should  be 
overruled  as  to  all  parties  joining  therein,  if  any  one  of  them 
is  not  entitled  to  a  new  trial.**  In  Boehmer  v.  Big  Rock  Creek 
Irrig.  District  ®*  these  decisions  were  briefly  referred  to  but  the 
court  held  that  in  order  to  apply  the  rule  it  was  necessary  that 
prejudice  resulting  from  limiting  the  order  must  be  shown. 

While,  as  before  stated,  a  new  trial  may  usually  be  granted 
BS  to  one  defendant  in  an  action,  and  the  verdict  and  judgment 
be  allowed  to  stand  against  others,  where  there  is  no  reason 
for  granting  a  new  trial  as  to  them,  yet,  where  it  appears  that 
on  the  trial  evidence  was  introduced  as  to  transactions  between 

81  Nashville  St.  Ey.  Co.  v.  Gore,  106  Tena.  390,  61  S.  W.  777. 
Where  plaintiff  moved  for  a  new  trial  as  a  unit  against  all  de- 
fendants  without  sufi^.cient  ground  as  to  one,  he  cannot  complaiii 
that  the  court  severed  the  motion,  and  allowed  it  except  as  to  such 
defendant:  Williams  v.  Kirbj,  81  IlL  App.  154.  A  defendant  in  a 
partition  suit  between  eotenants^  having  a  ground  for  a  new  trial 
as  against  one  alleged  co tenant,  is  not  thereby  entitled  to  a  new 
trial  as  against  the  others:  McBride  v.  McClintock,  108  Iowa,  326, 
79  N.  W.  83. 

82  See  Maxwell  v.  Habel,  92  HL  App.  510;  Moreland  v.  Dnrocher, 
121  Mich.  398,  80  N.  W.  284;  Albright  v.  McTighe,  49  Fed.  817; 
Sebran  v.  State,  51  Ga.  164;  Sims  v.  State,  87  Ga.  569,  13  S.  £. 
551;  Bank  v.  Williams,  126  Ind.  423,  23  N.  E.  75;  Brown  v.  Bnrruii, 
8  Mo.  26;  Heffner  v.  Moyse^  40  Ohio  St.  112. 

88  See  Prescott  v.  Haughey,  152  Ind.  517,  51  N.  E.  1051,  53  N. 
E.  766;  McDonald  v.  Boif^man,  40  Neb.  269,  58  N.  W.  704;  Minick  v. 
Huff,  41  Neb.  516,  59  N.  W.  795.  This  rule  was  applied  in  Hoibom 
v.  Naughton,  60  Mo.  App.  100,  but  the  cause  of  action  was  esaen* 
tially  joint  and  not  severable. 

84  See  Holmes  v.  Tyler,  8  N.  Mex.  613,  45  Pac  1129;  Johnson  v. 
Winslow,  22  Ind.  App.  104,  53  N.  E.  388;  Wines  v.  State  Bank  of 
Hamilton,  22  Ind.  App.  114,  53  N.  E.  389;  Dorsey  v.  McGee,  30  Neb. 
657,  46  N.  W.  1018. 

86  117  Gal.  19,  48  Pac.  908.  This  subject  is  more  fully  discussed, 
ante,  $  372. 
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the  plaintiff  and  a  defendant  against  whom  the  evidence  was 
insufficient  to  sustain  the  verdict^  which  evidence  would  not 
have  been  competent  against  his  codefendant;  but  which  may 
have  enhanced  the  damages  awarded,  a  new  trial  should  be 
awarded  as  to  all  the  defendants.^ 

§  396.  Power  of  court  in  order  granting  new  trial  to  limit 
retrial  to  question  of  damages. 
The  trial  court  may  not  only  award  a  new  trial  as  to  some 
of  the  parties,  while  denying  it  as  to  others,  and  grant  it  on  cer- 
tain issues  relating  to  the  merits,  while  allowing  the  verdict 
to  stand  as  to  others,  but  it  may,  in  a  proper  case,  limit  the 
retrial  to  the  question  of  the  amount  of  the  recovery.  In  a 
North  Carolina  case,®*^  the  court  held  that  the  second  trial 
might  be  thus  limited  to  the  question  of  damages  alone,  though 
some  of  the  matters  involved  in  the  other  issues  might  have 
tended  to  mitigate  the  damages,  reasoning,  that  whatever  evi- 
dence was  introduced  on  the  first  trial,  on  such  other  issues  in 
mitigation  of  damages  would  be  admissible  on  the  second  trial 
on  the  general  issue  as  to  damages. 

§  397.    How  far  granting  or  refuting  new  trial  discretionary. 

One  of  the  most  difficult  questions  encountered  in  the  prac- 
tice is  the  extent  of  the  trial  court's  discretion.  It  must  be 
reckoned  with  at  many  stages  of  a  litigated  case,  and  especially 
in  passing  upon  motions  for  new  trial.  This  discretionary 
power  does  not  exist,  to  any  appreciable  extent,  where  error®^ 
or  that  the  decision  is  against  law^  are  the  grounds  relied 

86  stand  V.  GriflBth  (U.  S.  C.  C),  109  Fed.  697. 

ST  Benton  v.  CoUina,  126  N.  C.  83;  S.  C,  47  L.  B.  A.  33,  .34  8.  E. 
242. 

88  See  Hoyt  v.  Saunders,  4  Cal.  345;  Bender  v.  Binker,  21  Waah. 
636,  69  Pac.  604.  In  Colorado  the  judgment  of  trial  judges  as  to 
how  far  an  error  may  have  affected  the  result  is  given  consideration. 
In  Denver  (City  of)  v.  Jacobson,  17  Colo.  497,  30  Pac.  246,  it  was 
said:  "Having  seen  and  heard  the  witnesses  they  are  in  position  to 
determine  how  great  or  how  little  influence  an  error  may  have  had 
on  the  verdict. '' 

89  See  Gwin  v.  Gwin  (Idaho),  48  Pac.  295,  holding  that  when  the 
special  facts  found  by  the  jury  are  inconsistent  upon  a  material 
issue,  a  new  trial  must  be  granted. 

New  Trial,  Vol.  1-^6. 
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upon^  but  is  given  more  or  less  consideration  on  appeal  where 
other  grounds  are  claimed  to  exist.  The  discretion  has  never 
been  conceded  to*  be  absolute,  however,  no  matter  what  the 
ground  relied  upon.  In  Sacramento  etc.  Min.  Co.  y.  Showers,*^ 
where  misconduct  of  the  jury  was  the  ground  relied  upon,  the 
court  said:  "With  us,  the  granting  or  refusing  a  new  trial  is 
not  a  mere  matter  of  discretion.^'  But  the  following  is  a  fuller 
and  more  satisfactory  expression  of  the  same  idea:  "Though 
the  trial  court  has  large  discretion  in  awarding  or  refusing  new 
trials,  which  will  not  be  interfered  with  except  in  case  of  abuse, 
yet,  when  a  new  trial  is  granted  upon  a  particular  ground,  there 
must  be  some  legal  evidence  that  such  cause  for  a  new  trial  ex« 
ists,  and  the  ground  must  be  a  legal  ground  for  granting  a  new 
trial.''  •I 

90  6  Kev.  291,  296.  The  rule  in  case  of  misconduct  has  been  thus 
stated:  "A  motion  for  a  new  trial  for  misconduct  of  the  jury  lies 
in  the  discretion  of  the  presiding  judfi^e  unless  he  refuse  to  exercise 
it,  when  the  facts  proved  required  for  some  legal  reason  that  he 
should  do  so,  or  refuse  to  receive  evidence  that  should  guide  that 
discretion:  Commonwealth  v.  White,  147  Mass.  76,  16  N.  E.  707. 
But  this  seems  to  concede  entirely  too  much  to  the  discretion  of  the 
trial  judge.  It  concedes  all  to  him  when  the  excepted  conditions 
do  not  arise^  as  they  rarely  do.  It  is  accounted  for  by  the  fact  that 
in  Maseachusetts  as  in  Oregon  the  order  on  a  motion  for  new  trial 
is  not  itself  appealable:  See  State  v.  Fitzhugh,  2  Or.  227;  State  v. 
McDonald,  8  Or.  118.  There  are  other  methods,  however,  of  having 
the  action  of  the  lower  court  reviewed  in  both  states.  The  rule  aeto 
discretion  has  been  somewhat  modified  in  later  Oregon  cases:  See 
State  V.  Magers,  36  Or.  39,  58  Pac.  892.  In  Colorado  an  application 
to  set  aside  a  judgment  and  for  a  new  trial  is  addressed  to  the  dis- 
cretion of  the  court,  and  a  gross  abuse  of  discretion  must  appear 
in  order  to  warrant  interference  by  appellate  courts:  Lee  (Bobt. 
K.)  Silver  Min.  Co.  v.  Englebach,  18  Colo.  106,  31  Pac.  771.  Such 
discretion  is  not  to  be  arbitrarily  or  illegaUy  exercised:  Cook  v. 
I)oud,  14  Colo.  483,  23  Pac.  906;  Klink  v.  People,  16  Colo.  467,  27 
Pac.  1062.  Whether  improper  remarks  of  counsel  are  calculated  to 
prejudice  minds  of  jury  is  a  question  for  trial  court  and  except  in 
ca^es  of  abuse  discretion  will  not  be  disturbed:  Watson  v.  St.  Paul 
City  By.  Co.,  42  Minn.  46,  43  N.  W.  904. 

91  Braithwaite  v.  Aikin,  2  N.  Dak.  57,  49  N.  W.  419.  In  aifford 
V.  Denver  &  South  Park  B.  Co.,  12  Colo.  135,  20  Pac.  333,  it  was 
held  that  the  statute  vested  the  trial  courts  with  a  discretion,  but 
that  it  was  sot  arbitrary,  and  was  confined  to  cases  of  insufficiency, 
and  the  like. 
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Many  meanings  and  shades  of  meaning  are  discernible  &i 
judicial  expressions,  involving  the  subject^  which  range  all  the 
wav  from  ultra-conservatism  to  the  wildest  extravagance.  At 
any  rate,  the  responsibility  of  reviewing  the  case  presented  on 
the  hearing  rests  with  the  trial  court.  Where  a  verdict  of  a 
jury  does  not  meet  the  approval  of  the  trial  judge,  it  is  his 
duty  to  set  aside  the  verdict  and  grant  a  new  trial.®*    And  it 

92  Condee  v.  Gyger,  126  Cal.  546,  69  Pac.  26;  Byxbee  v.  Dewey, 
128  Oal.  322,  60  Pac.  847;  Jones  v.  Saunders,  103  Cal.  678,  37 
Pae.  649;  Sherman  ▼.  Mitchell,  46  Cal.  376;  Bjorman  v.  Ft. 
Bragg  Bedwood  Co.,  92  Cal.  500,  28  Pac.  591;  Curtias  v.  Starr, 
85  Cal.  376,  24  Pac.  806;  Wilson  v.  California  Cent.  R  B.  Co., 
94  Cal.  166,  29  Pac.  861;  Phillpott  v.  Blaisdel,  8  Nev.  61; 
Series  ▼.  Series,  35  Or.  289,  57  Pac.  634;  Pierson  ▼.  Thompson,  4 
Kan.  App.  173,  45  Pac  944;  Myers  ▼.  Knabe,  4  Kan.  App.  484,*  46 
Pac.  472.  The  rule  is  the  same  whether  the  motion  is  heard  by  the 
judge  who  tried  the  case  or  by  some  other  judge,  whose  only 
knowledge  of  the  facts  is  obtained  from  the  record:  Jones  v. 
Sanders,  supra;  Macy  v.  Davilla,  48  Cal.  646;  Bander  ▼.  Lynch,  59 
Cal.  99;  Blum  ▼.  Sunol,  63  Cal.  341;  Wilson  v.  California  C.  B.  B. 
Co.,  94  Cal.  166,  29  Pac.  861.  It  was  argued  in  Sherman  v.  Mitchell, 
supra,  that  where  there  is  evidence  to  support  the  verdict  it  was 
error  to  grant  a  new  trial  though  the  evidence  was  conflicting.  But 
the  court  said  that  such  was  not  the  correct  rule  nor  the  rule 
recognized  by  the  supreme  court;  and  the  court  adopted  as  the  cor- 
rect principle  the  following  from  Dickey  v.  Davis,  39  Cal.  569:  ''In 
this  court,  when  there  is  a  substantial  conflict  in  the  evidence,  we 
decline  to  set  aside  a  verdict  or  finding  of  facts  as  being  contrary 
to  the  weight  of  evidence,  solely  because  we  have  had  no  oppor- 
tunity to  observe  the  manner  of  the  witnesses,  and  to  decide  upon 
their  credibility.  But  this  reason  does  not  apply  to  the  district 
judge,  and  though  it  is  the  peculiar  province  of  the  jury  to  decide 
upon  the  facts  submitted  to  them,  generally,  in  doubtful  cases,  the 
verdict  ought  not  to  be  set  aside  as  contrary  to  the  weight  of  the 
evidence;  nevertheless,  if  the  judge  is  not  satisfied  with  the  verdict, 
and  is  convinced  that  it  is  clearly  against  the  weight  of  the  evi- 
dence, it  is  his  duty  to  set  it  aside,  even  though  there  may  have 
been  some  conflict  in  the  testimony."  And  in  Phillpott  v.  Blais- 
del, supra,  the  court,  after  setting  forth  the  facts  as  stated  by  the 
trial  judge,  said:  "The  correctness  of  its  exposition  of  the  facts 
and  testimony  is  not  assailed;  but  it  is  argued  *that  the  question  is 
here—as  it  was  below— is  the  evidence  insuflficient  in  law;  that  it 
is  error  to  grant  a  new  trial  upon  the  ground  of  insufficiency  of 
the  evidence   where  there  is  a  substantial  conflict  of  testimony,  for 
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u  .rmr  to  overrule  ihe  motion  for  a  new  trial  on  the  mere 
l^ZiZl^^  wishes  the  supreme  court  to  pa^  n^n 
re':^ence  in  the  .se,  since  the  «JP-e  courthas  no  ,uns^^ 

tzx^2:^.rj.2:z  :^^rL:rwan.  with 

t*^^d^ntrS  there^  no  substantial  conflict  in  it  upon  any 
tt^TZe,  and  no  error  has  intervened,  tixe  court  has  no 
right  to  grant  a  new  tnal."*  ^^  k^ 

When  the  ground  relied  upon  is  that  the  damages  awarded  by 
the  vSlirt  ofthe  jury  are  excessive,  the  ruling  of  tiie  court 
ther^r^U  not  be  inberfered  with  unless  it  appears  affirma- 
IvX^rom  the  record  that  such  discretion  has  been  unproperly 
exerciped.®' 

the  jury  aBd  not  tlie  court  must  respond  to  quertions  of  fact'    I 
tne  jury  iM«*  almost  coeval  with  tne 

do  not  so  understand  the  law.    ^7  ^ Jl  .     .,      law-the  nisi 

tLinrt  the  verdict  very  strongly  preponderatoB:  3  B>*f  »^"*  ' 
^?^  »!;L  <«82  It  18  not  enough  to  authorize  the  appellate 
.rrtTo^^  -ci  d  cirol  that'the  evidence  appears  fuUy  to 
Zjl,!  thTrdict.  It  wiU  only  be  reversed  for  the  »<«*  -gent 
T^Z  snch  as  a  conclusive  preponderance  of  evidence  m  favor  of 

e  verdict.**  «o  a   tt 

M  East  Tennessee  V.  &  O.  By.  Co.  v.  Lee,  95  Tonn.  888,  32  &  W. 


the  verdict.** 
249. 


M  Lawrence  v.  Bumham,  4  Nev.  361,  97  Am.  Dec  640;  Scott  v. 
Haines,  4  Nev.  426. 

•5  Kohler  V.  Pairhaven  ft  N.  W.  By.  Co..  8  Wash.  452    36  P«. 
253.  681.  foUowed  and  approved  in  Bigney  v.  Tacoma  L    &  W^  Co 
rWwOu  247.  37  Pac  297.    In  the  first  case  the  court  said:  "Under 
Jhr^vWo-  of  our  statute  it  is  made  the  duty  of  the  t,«l  court^ 
when"  proper  motion  has  been  interposed,  to  detemine  the  que* 
tion  Jto  wither  or  not  the  damages  awarded  by  the  ju^r  are  e^ 
Lav.    In  performing  this    duty  the  court  must    determine  «  to 
the  effect  of  the    evidence  introduced  in  the    course  of  the  truO. 
SL  «eh  evidence  it  must,  a-  a  question  of  judicial  discretion,  de- 
termine  whether  or  not  the  damages  as  assessed  by  ^^^i'^/^^r' 
excessive  as  to  make  it  appear  that  they  were  awarded  under  the 
"fl:«:e  of  pas^on  or  pre^dice.    It  is  a  universal  -]•  f  "'^  J^ 
a  matter  U  left  to  the  discretion  of  a  court,  its  exercise  of  such  du. 
cr*.tu>n  will  not  be  interfered  with  by  an  appellate  court  unless  it 
is  made  affirmatively  to  appear  from  the  record  brought  up  on  ap- 
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The  matter  of  granting  or  refusing  new  trials  is  so  far  a 
matter  of  public  interest^  that  the  province  of  the  court  can* 
not  be  invaded  or  taken  away  by  stipulation;  and  a  new  trial 
may  be  refused  notwithstanding  the  consent  of  counsel  that  a 
new  trial  be  granted.** 

There  is  one  condition  under  which  an  order  of  the  trial 
court  is  absolutely  exempt  from  interference,  or  even  review, 
and  that  is  where  the  maxim,  ^^De  minimis  non  curat  lex''  ap- 
plies; for  instance,  where  the  amount  involved  was  only  four 
dollars,^  and  where  the  evidence  makes  a  case  for  only  nominal 
damages,  and  the  verdict  is  for  defendant,  an  order  denying  a 
new  trial  should  not  be  interfered  with.' 


§  398.    Insufficiency  of  evidence  at 

Insufficiency  of  evidence  to  sustain  the  verdict,  one  of  the 
important  grounds  for  new  trial,  is  a  distinct  matter  from  in- 
sufficiency of  evidence  on  motion  for  new  trial  to  support  the  or- 
der thereon.  In  so  far  as  the  question  relates  to  the  duty  of  the 
trial  court,  it  has  been  discussed  at  length  imder  the  various 
heads  relating  to  grounds  for  new  trial,  required  to  be  pre- 
fcsented  on  affidavits,  with  particular  reference  to  the  essential 
contents  of  the  affidavits.  But,  inasmuch  as  nearly  all  view?, 
in  so  far  as  they  relate  to  the  lower  court,  are  subordinate  to  the 
court's  discretion,  which  can  only  be  interfered  with  on  appeal, 

peal  that  saeh  discretion  has  been  improperly  exercised.  We  see 
no  reason  for  holding  that  in  exercising  the  particular  discretion 
vested  in  a  trial  court  in  determining  as  to  whether  or  not  there 
should  be  a  new  trial  its  decision  should  be  given  less  force  than  in 
other  matters,  for  while  it  is  true  that  the  verdict  of  a  jury  is  pre- 
sumably warranted  by  the  evidence  until  the  contrary  is  made  to 
appear,  the  statute  has  made  it  the  duty  of  the  lower  court  to  re- 
view their  action,  and  when  it  has  done  so,  and  in  the  exercise  of 
the  discretion  vested  in  it  determined  that  it  was  not  warranted, 
the  presumption  as  to  its  correctness  is  taken  away,  and  the  deci- 
sion of  the  court  must  stand  unless  the  appellate  court  is  satisfied 
from  all  the  circumstances  surrounding  the  case  that  in  so  decid- 
ing the  court  made  a  mistake. '^ 

96  Phelan  v.  Buiz,  15  Cal.  90;  Gunn  v.  Durker,  41  Kan.  144,  21 
Pac.  166;  Bock  Island  (City  of)  v.  McEnery,  39  111.  App.  218. 

97  York  V.  Stiles,  21  E.  I.  225,  42  Atl.  876. 

98  People  V.  Petrie,  191  111.  497,  85  Am.  St.  Eep.  268,  61  N.  E. 
499,  afBrming  S.  C,  94  IIL  App.  652. 
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a  further  disc  ass.' on  is  deferred  to  a  more  appropriate  connec- 
tioii»» 

§  399.    Legal  limitationi  imposed  upon  court  in  deciding  mo* 
tion. 

The  only  absolute  limitations  imposed  upon  the  exercise  of 
the  jurisdiction  are  those  which  circumscribe  the  grounds  upon 
which  the  jurisdiction  may  be  invoked.  The  question  of  error 
therein  is  distinct. 

In  some  of  the  states^  there  are  statutes  requiring  the  orders 
granting  motions  for  new  trials  to  state  the  grounds  upon  which 
they  are  granted.  Such  statutes  have  been  generally  construed 
as  directory  merely.  An  order  failing  to  state  the  grounds 
is  not  void,^^  and  even  where  such  statutes  are  treated  as  man- 
datory^ it  is  held  not  necessary  to  follow  the  specifications. 
Thus,  where  the  movant  had  reserved  many  exceptions  to  rul- 
ings during  the  trials  and  presented  them  in  his  bill  of  ex- 
ceptions, it  was  held  to  be  a  sufficient  compliance  with  the  stat- 
ute  requiring  the  court,  in  its  order  granting  a  new  trial,  to 
state  the  ground  upon  which  it  was  granted,  to  specify  generally 
that  errors  were  committed  during  the  trial  prejudicing  the 
movant.^®*  The  provision  of  the  old  California  Practice  Act 
appears  to  have  been  held  directory  for  the  principal  reason 
that  compliance  with  it  was  a  matter  of  no  particular  conse- 
quence, being  merely  a  matter  of  convenience;  that,  if  held 
mandatory,  in  case  of  noncompliance,  then,  an  order  on  the  mo- 
tion, however  correct  it  might  be,  must  be  reversed  on  appeal ; 
further,  that  the  rights  of  the  parties  under  the  order  should 
not  be  made  to  depend  upon  whether  the  court  performed  or 
omitted  to  perform  his  duty  in  this  respect,  and  finally,  that,  if 
an  order  granting  a  new  trial  could  be  sustained  upon  any 
ground,  it  was  the  duty  of  the  appellate  court  to  sustain  it, 
although  the  reasons  stated  in  its  support  were  unfounded ;  and 

99  See  post,  I  683. 

100  Coleman  v.  DavUr,  13  Colo.  98,  21  Pae.  1018;  Borkheim  v. 
Fireman's  Fund  Ins.  Co.,  38  Cal.  505;  Grant  v.  6peneer,  1  Mont.  136. 

101  Gitelson  v.  Weisburg,  36  Misc.  Bep.  214,  73  N.  Y.  Supp.  19C. 
See  O'Meara  v.  Swanson,  62  Mo.  A  pp.,  holding  that  a  trial  judgo 
may  be  compelled  by  mandamus  to  state  the  reasons  for  his  order 
on  the  motion. 
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if  the  motion  were  denied,  it  was,  nevertheless,  the  duty  of  the 
appellate  court  to  examine  all  the  grounds  upon  which  a  new 
trial  was  sought.*®*  But,  aside  from  the  question  of  whether 
such  statutes  should  be  held  to  be  mandatory  or  directory  merely, 
it  is  often  of  great  importance  where  the  court  grants  a  new 
trial,  that  all  the  grounds  alleged  be  passed  upon  in  the  order. 
If  the  court  grants  a  new  trial  for  errors  in  law,  accruing  dur- 
ing  the  trial,  and  neglects  to  pass  upon  a  specification  of  in- 
sufficiency of  the  eyidence,  there  being  a  conflict,  or  upon 
any  other  ground  wherein  discretion  largely  enters,  the  ap- 
pellate court  cannot  investigate  as  to  such  other  point,  owing 
to  its  want  of  power  to  originally  try  and  adjudicate  thereon. 

Trial  courts  oftener  than  otherwise  select  one  ground  and 
expressly  grant  the  motion  on  that  ground  alone.  Now,  if 
that  be  the  only  point  in  the  decision  of  which  discretion  is 

102  Barkheim  v.  Fireman's  Fund  Inii.  Co.,  88  Cal.  505.  See  Ben- 
der V.  Binker,  21  Wash.  636,  59  Pac.  503.  The  learned  opinion  by 
Chief  Justice  Gordon  in  the  second  of  these  caaes  sheds  considerable 
light  upon  the  general  subject,  and  is  in  part  as  follows:  "The  order 
is  general  in  its  terms,  and  does  not  specify  any  particular  ground 
upon  which  the  new  trial  was  awarded.  Nor  do  counsel  agree  as 
to  the  ground  upon  which  the  lower  court  predicated  the  conclusion. 
Under  the  circumstances^  we  are  unable  to  determine  upon  which 
ground  of  the  motion  the  new  trial  was  granted.  If  it  was  because 
of  the  alleged  insufficiency  of  the  evidence  to  justify  the  verdict, 
that  was  a  matter  within  the  discretion  of  the  lower  court,  who 
heard  and  saw  the  witnesses;  and  the  conclusion  reached  thereon 
would  not  be  disturbed  by  this  court,  excepting  from  an  abuse  of 
discretion,  and  where^  as  here,  the  evidence  at  the  trial  is  con- 
flic  ting  this  court  will  not  disturb  the  conclusion  of  the  trial  court 
upon  such  a  motion.  On  the  other  hand,  if  it  was  for  alleged  errors 
of  law  occurring  at  the  trial,  and  it  could  be  ascertained  from  the 
record  that  such  were  the  reasons  for  awarding  the  new  trial,  an 
appeal  from  such  an  order  would  present  a  clear-cut  legal  question, 
and  a  ruling  of  the  lower  court  in  such  a  case  would  not  involve  the 
exercise  of  any  discretion,  and  this  court  would  unhesitatingly  re- 
view it.  The  difficulty  with  the  present  case  is  that  it  is  impos- 
sible to  determine  whether  the  new  trial  was  awarded  upon  a 
ground  concerning  which  the  law  has  invested  the  lower  court  with 
a  discretion,  or  not;  and  under  such  circumstances,  following  our 
previous  decisions^  the  order  must  be  affirmed."  See,  also,  Betting 
V.  Cleman,  12  Wash.  615,  41  Pac.  907;  Corbitt  v.  Harington,  14 
Wash.  197,  44  Pac.  132;  Friedman  v.  Manley,  21  Wash.  43,  56  Pac. 
832;  Holgate  v.  Parker,  18  Wash.  206,  51  Pac.  368. 
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an  element^  it  is  immaterial  that  the  other  grounds  are  not  ex* 
pressly  passed  upon.  But  suppose,  as  often  happens,  the  ground 
selected  be  that  the  verdict  or  decision  was  against  law,  or 
chat  errors  in  law  were  committed  during  the  trial,  and  such 
other  grounds  as  that  the  evidence  was  insufficient,  or  that  the 
damages  were  excessive,  etc.,  are  not  p&ssed  upon.  The  deci- 
sion of  the  trial  judge  on  the  selected  point  may  turn  out  t>> 
be  erroneous  on  appeal,  and  yet,  the  party  who  obtained  the 
new  trial  would  be  deprived  of  the  right  to  a  new  trial  upon 
the  discretionary  grounds,  whereas,  if  the  trial  court  had  ex- 
amined  them,  and  passed  upon  them  in  the  order,  the  record  on 
appeal  might  have  shown  the  correctness  of  the  award  of  a  new 
trial  on  these  grounds  also,  and  have  secured  an  aiBrmance  not- 
withstanding that  the  decision  upon  the  selected  ground  turned 
out  to  be  erroneous.  It  is  a  matter  of  less  consequence  where 
the  trial  court  denies  the  motion  whether  the  grounds  are  ex- 
pressly and  specifically  passed  upon  or  not,  for  then  it  must 
be  assumed  that  all  the  grounds  alleged  were  passed  upon,  and 
that  the  motion  was  denied  upon  all  of  them. 

It  is  immaterial  that  the  order  does  not  recite  the  grounds 
upon  which  it  is  made,  where  the  record  shows  that  the  pro- 
ceeding lapsed  by  reason  of  a  failure  to  file  and  serve  the  notice 
in  time  or  otherwise.^®*  But,  where  an  order  granting  a  new 
trial,  limits  the  retrial  to  particular  issues,  it  is  of  importance 
that  it  define  and  specify  the  particular  issues  upon  which  the 
new  trial  is  granted.  If  the  appellate  court  is  unable,  in  case 
of  such  an  order,  to  definitely  determine  the  particular  issues 
intended  by  the  trial  judge  to  be  retried,  and  finds  it  necei- 
sary  to  affirm  the  order,  it  will  remand  the  case  with  directions 
to  retry  the  whole  case.  In  Mountain  Tunnel  G.  M.  Co.  v, 
Bryan,*^  the  court,  after  approving  the  practice  of  limiting 
the  retrial  to  part  of  the  issues  in  proper  cases,  and  emphasiz- 
ing the  importance  of  defining  the  issues  to  be  retried  with 
great  certainty,  proceeded  as  follows:  *This  should  be  done  in 
order  that  both  counsel  and  the  trial  court,  and  this  court  upon 
appeal,  may  know  exactly  the  questions  involved  within  the 

103  See  German  Savings  Bank  v.  Cady,  114  Iowa,  228,  86  N.  W, 
277. 

104  111  Cal.  36,  43  Pac.  410. 
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Eccpe  of  the  order.    The  order  in  this  case  uses  the  word  'pro- 
ceedings' where  probably  the  word  ^findings'  was  intended,  and 
also  the  word  'issues'  was  contemplated.    If  these  are  not  cleri- 
cal errors,  and  we  have  no  way  of  determining  the  fact,  tiien 
the  order  is  so  indefinite  that  it  -should  be  held  to  be  general 
in  its  terms;  but,  even  conceding  these  things  to  be  purely  cleri- 
cal mistakes,  still,  as  a  rule  whidi  should  be  invariably  followed, 
an  order  granting  a  new  trial  pro  tanto  should  not^  as  in  this 
case,  grant  the  order  as  to  the  issues  covered  by  certain  num- 
bered findings  of  fact;  for  such  an  order  leaves  the  matter  open 
as  to  what  issues  are  really  included  within  its  scope,  and  often 
makes  it  difQcult,  if  not  impossible,  for  the  trial  court,  or  for 
this  court,  to  say  what  issues  the  court  had  in  mind  when  the 
order  was  made.    As  a  striking  illustration  of  the  soundness 
of  our  position,  we  refer  to  finding  of  fact  No.  29,  found  in 
this  record.    A  new  trial  was  ordered  by  the  trial  court  as  to 
the  issue  or  issues  involved  therein,  but  upon  examination  of 
that  finding,  we  are  entirely  unable  to  ascertain  the  particular 
tract  of  land  to  which  reference  is  there  had.    In  the  present 
case,  by  our  construction  of  the  order,  it  grants  a  new  trial  us 
to  so  many  important  questions  raised  by  the  pleadings  that 
we  deem  it  the  better  course  that  the  whole  case  shall  be  retried. 
We  are  especially  firm  in  this  conclusion  when  we  take  into 
consideration  that  the  defects  appearing  on  the  face  of  the  or* 
der,  and  the  doubts  which  would  probably  arise  in  the  minds 
of  both  court  and  counsel  as  to  the  exact  issues  which  were  re- 
quired to  be  retried  under  the  directions  therein  contained.'' 
Nevertheless,  orders  on  the  motion  will  be  liberally  construed 
in  order  to  give  them  effect    And  if  sufficient  appears  to  make 
it  certain  that  the  court  intended  to  overrule  the  motion  and 
refuse  a  new  trial,  it  is  not  necessary  that  the  order  shall  ex- 
pressly so  state.*^* 

The  order  of  the  court  entered  upon  its  minutes  is  the  only 
evidence  of  the  action  of  the  court  in  granting  the  new  trial, 
and  such  order  is  to  be  measured  by  its  terms  and  not  by  the 
reasons  which  the  court  may  give  for  it.  The  order  will  not 
be  deemed  limited  by  any  opinion  filed,  unless  an  intention  to 

105  McMahon  v.  Polk,  10  S.  Dak.  296,  73  N.  W.  77. 
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limit  the  order  is  expressed  therein.*^^  And  yet,  as  beforj 
stated,  if  the  order  and  the  reasons  for  making  it  are  combined 
and  the  opinion  contains  recitals  which  show  that  the  order 
should  have  been  different,  there  being  nothing  contradictory 
to  such  recitals  in  the  record,%the  order  wiU  be  reversed  without 
further  inves.igation.*^ 

§  400.    Finality  of  deciiion  on  the  motion. 

In  the  matter  of  rehearings  or  retrials  of  the  motion  for  new 
trial  after  an  order  has  been  made  disposing  of  it,  the  powers 
of  the  courts  of  the  respective  states,  are  not  uniform.  Evea 
as  between  those  states  where  the  proceeding  is  instituted  by 
notice  and  motion  under  full  statutory  directions,  there  is  a 
difference  herein.  In  New  York,  it  is  held  that  the  court  may 
grant  a  reargument  or  rehearing  to  a  party  whose  motion  has 
been  denied,  and  thereupon  reverse  the  prior  order.^^^  In  other 
states  having  the  same  system  of  statutes  governing  new  trials, 
a  contrary  view  prevails.  But  generally,  where  the  pro- 
ceeding for  a  new  trial  is  inaugurated  by  petition,  or 
notice  of  intention,  in  many  respects  the  commencement 
of  an  action,  the  rule  of  res  ad  judicata  is  applied 
with  reference  to  the  original  order. ^^^  In  California,  it  has 
been  firmly  established  by  several  decisions  that  the  court  has 
no  power  to  reopen  the  question  of  granting  or  denying  the 
motion  after  disposing  of  it.  In  Carpenter  v.  Superior 
Court/^®  it  was  decided  that  "Where  a  cause  has  been  regu- 
larly heard  and  decided,  it  can  be  reviewed  only  in  the  mode> 
provided  by  the  statute.  The  trial  court  cannot,  upon  an  ap- 
plication not  authorized  by  statute,  set  aside  its  decision  for 
mere  error  not  amounting  to  want  of  jurisdiction.''    In  Lang 

100  Newman  v.  Overland  Pacific  Bailway  Co..  132  CaL  73,  64 
Pac.  110;  post,  §  693. 

107  Ante,  9  693. 

108  Matthews  v.  Heidtfelder,  60  Hun,  521,  15  N.  Y.  Supp.  165, 
But  see  Beich  v.  McCrea,  26  N.  Y.  St.  Rep.  926,  7  N.  Y.  Supp.  600, 
holding  that  when  the  trial  judge  refuses  a  motion  for  new  trial, 
a  new  trial  cannot  be  granted  on  affidavits  by  another  judge. 

100  See  Houston  v.  Kidwell,  12  K7.  Law  Bep.  386,  14  S.  W.  377. 

110  75  CaL  596,  19  Pac.  174. 
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V.  Superior  Court/**  the  court  said:  "The  demurrer 
and  the  motion  for  a  new  trial  had  been  disposed  of, 
and  then^  on  what  is  called  a  'rehearing^  the  case  was  again 
brought  before  the  court,  and  a  new  order  made.  This  U  a 
new  practice,  with  which  we  are  not  familiar,  and  we  know  of 
no  statute  authorizing  it  When  a  motion  for  a  new  trial  is 
made  and  passed  upon — either  granted  or  denied — it  is  not 
competent  for  the  court  aften^'ard  to  set  its  rulings  aside  and 
make  another  order  in  the  cause.''  In  one  case  the  court  as- 
signs as  an  important  reason  for  the  rule  that  "there  must  be 
some  point  where  litigation  in  the  lower  court  terminates,  and 
the  losing  party  is  turned  over  to  the  appellate  court  for  re- 
dress.''*** After  a  review  of  the  decisions,  the  court  so  ex- 
pressed itself  in  Bumham  v.  Spokane  Mercantile  Co.***  The 
i>ame  rule  is  enforced  in  Nevada,***  and  elsewhere.***^  It 
is  applied  as  well  where  there  has  been  a  change  of 
judges  after  a  disposal  of  the  motion  as  where  the 
application  to  reopen  the  question  is  made  before  the 
same  judge.**^  But  it  was  held  that  an  order  not 
Appealed  from,  denying  a  previous  motion  to  dismiss  the  pro- 
ceeding for  a  new  trial,  made  two  years  previoilsly  to  a  re- 
newal of  the  motion,  was  not  res  adjudicata  upon  the  renewed 
motion,  unless  it  appeared  that  the  order  made  thereon  was 
made  upon  the  same  facts  which  existed  when  the  previous  mo- 
tion was  made,  and  that  the  party  opposing,  had  the  burden 
of  showing  that  the  facts  were  the  same.**''  But  a  ruling,  in 
order  to  be  a  bar  to  a  future  determination  of  the  question  of 

111  71  Cal.  491,  12  Pac.  306;  citing  People  v.  Center,  61  Cal.  194; 
Coombs  v.  Hibberd,  43  Cal.  453;  Bogerg  v.  Hoenig,  46  Wis.  361,  1 
N.  W.  17.  See,  also,  Egan  v.  Egan,  90  Cal.  15,  27  Pac.  22;  People 
V.  Flannelly,  128  Cal.  83,  60  Pac.  670,  applying  rule  in  criminal  case; 
a  different  rule  was  recognized  in  Hart  v.  Burnett,  10  Cal.  64. 

112  Coombs  v.  Hibberd,  43  Cal.  453. 
118  18  Wash.  207,  212,  51  Pac.  363. 

114  Crosby  v.  North  Bonanza  Silver  Min.  Co.,  23  Nev.  70,  42  Pac. 
583. 

115  See  Lookabaugh  ▼.  Cooper,  5  Okla.  102,  48  Pac.  99;  Jeansch 
▼.  Lewis,  1  S.  Dak.  609,  48  N.  W.  128. 

110  See  post,  §  607. 

117  Doon  V.  Tesh,  131  Cal.  406,  63  Pac  764. 
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granting  or  refusing  a  new  trial  must  be  one  on  motion  to 
which  the  litigants  are  parties  in  legal  sense.  Accordingly,  it 
was  held  that  an  irregular  motion  for  a  new  trial  made  with- 
out notice,  and  without  statutory  authority  therefor,  and  which 
was,  at  best,  the  calling  of  the  court's  attention  to  what  it 
might  do  of  its  own  motion  in  setting  aside  the  verdict  under 
section  662  of  the  Code  of  Civil  Procedurei,  was  merely  nuga^ 
tory,  and  was  not  res  adjudicata  to  prevent  the  hearing  of  a 
regular  motion  for  new  trial  made  upon  the  statutory  ground;» 
therefor.^** 

It  appears  that  the  above  rule  on  the  subject  of  reopening' 
the  motion  does  not  apply  where  motions  for  new  trial  must  be 
disposed  of  at  the  term  of  the  court  at  which  the  trial  is  had^ 
and  that  in  such  jurisdictions,  a  second  application  will  be 
entertained  upon  grounds  discovered  since  the  prior  motion  waa- 
disposed  of  and  at  the  same  term.^^^ 

§  401.    Setting  aside  for  mistake,  inadvertence,  etc. — Amend* 
ment  of  finding  in  lien  of  g^ranting  new  trial. 

The  foregoing  rule  does  not  conflict  with  the  power  of  courta 
to  set  aside  orders  on  the  motion  upon  proper  showing  of  mis-^ 
take,  inadvertence  and  the  like,  under  statutes  such  as  are  gen* 
erally  foimd  permitting  it.**® 

A  limited  power  of  amendment  of  the  court's  own  motion  is 
sanctioned.  But  such  amendment  must  be  confined  to  the  cor* 
rection  of  clerical  errors  and  omissions.  An  order  which  pur- 
ports upon  its  face  to  be  amendatory  of  a  former  order  grant- 
ing a  new  trial,  and  to  be  made  for  the  purpose  of  correcting 
the  former  order,  in  effect  supersedes  the  original  order  and 
renders  it  the  only  order  of  the  court  upon  a  motion  for  a  new 
trial;  and  it  must  receive  the  same  consideration  as  if  the  orig- 
inal order  had  been  entered  in  the  terms  of  the  amended  or- 
der.***   And  it  was  held  that  a  nunc  pro  tunc  order  of  the 

lis  Anglo-Nevada  Assur.  Corp.  v.  Boss,  123  CaL  520,  66  Pae.  935. 

119  East  Tennessee  etc.  B.  Co.  v.  Winters,  85  Tenn.  240,  1  S.  W. 
790.  See,  also,  Molair  v.  Port  Boyal  ete.  By.  Co.,  31  B.  G.  510,  10  & 
£.  243. 

120  See  post,  8  007. 

121  Garoutte  v.  Haley,  104  Cal.  497,  38  Pac.  194, 
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trial  courts  amending  an  order  denying  a  new  trial  after  the 
taking  and  perfecting  of  an  appeal  therefrom^  by  adding  a  re* 
cital  to  the  effect  that  the  motion  for  a  new  trial  was  based 
and  submitted  on  a  bill  of  exceptions  filed  at  the  date  of  the 
hearing  of  the  motion,  merely  corrected  the  first  order,  and 
took  effect  as  of  the  date  of  the  order  corrected;  and  that  a 
contention  that  the  laft  order  superseded  the  first,  and  was  the 
only  order  denying  a  new  trial,  which  should  have  been  appealed 
from  instead  of  the  first  order^  was  untenable.  In  legal  effect^ 
there  was  but  one  order.*** 

The  court  has  the  option,  in  some  cases,  to  either  correct  a 
finding,  with  consent  of  the  party  whom  it  favors,  or  to  grant 
a  new  trial  for  insufficiency  of  evidence  to  support  it.*** 

g  402.    Court  cannot  subititute  its  opinion  for  verdict  of  jury. 

There  is  an  important  distinction  to  be  observed,  however, 
between  the  correction  of  findings  of  fact  which  the  court  has 
itself  made  to  cure  an  inadvertent  (Hnission,  or  to  substitute 
what  the  court  intended  to,  and  did  in  fact  find,  for  what,  on 
the  face  of  the  findings,  appears  to  have  been  found,  and  the 
reversal  by  the  court  of  its  own  decision  in  whole  or  in  part  by 
the  making  of  new  findings,  or  materially  changing  the  legal 
effect  of  these  deliberately  made  and  filed.***  The  latter  is 
not  permissible.  It  will  be  elsewhere  shown  to  what  extent 
courts  may  direct  juries  to  correct  verdicts  returned  by  them 
into  court.***  The  court  may  undoubtedly  direct  the  correc- 
tion of  purely  clerical  omissions  and  mistakes  apparent  on  the 
face  of  the  verdict.  That  the  court  cannot,  by  order,  under 
the  guise  of  such  correction,  make  material  modifications  of 
the  verdict  in  lieu  of  granting  a  new  trial,  thus  substituting 
its  opinion  for  that  of  the  jury,  is  well  settled.  In  an  action 
to  recover  damages  for  the  diversion  of  water,  and  for  an  in- 
junction, the  complaint  alleged  that  plaintiff  was  entitled  to 
the  use  of  five  hundred  inches,  measured  under  a  four- inch 
pressure,  of  the  waters  of  the  creek  in  question;  and  the  jury 

122  Combination  Land  Co.  v.  Morgan,  95  Cal.  548,  30  Pac.  1102. 
128  Bosina  v.  Trowbridge,  20  Nev.  105,  17  Pac.  751. 
i!24  This  subject  fully  discussed  elsewhere.     See  post,  S  60S. 
120  See  post,  §§  583,  585. 
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found  that  the  plaintiff  was  entitled  to  eight  hundred  inches 
under  a  four-inch  pressure^  and  that  he  had  been  damaged  in 
the  sum  of  one  thousand  dollars  by  the  diversion  of  said  waters. 
The  plaintiff  was  permitted  by  the  court  below  to  remit  th-j 
excess  of  three  hundred  inches,  and  judgment  was  entered  ac- 
cordingly. It  was  held  that  the  judgment  as  entered  could  not 
stand ;  that  if  the  nature,  of  the  case  admitted  of  the  remitting 
by  the  plaintiff  of  a  portion  of  the  water  awarded  him  by  the 
jury,  he  was  not  entitled  to  judgment  for  one  thousand  dol- 
lars damages.^**  So  where,  upon  a  motion  for  a  new  trial  upon 
the  ground  that  a  verdict  of  murder  in  the  first  degree  was 
contrary  to  the  evidence,  the  court  found  the  evidence  insuffi- 
cient to  support  the  verdict,  it  was  held  to  be  beyond  the  power 
and  discretion  vested  in  the  court  to  substitute  its  own  finding 
that  the  crime  was  murder  in  the  second  degree  and  give  judg- 
ment and  sentence  accordingly.^*'' 

A  dicta  in  a  recent  California  case  is  in  conflict  with  the  rule 
under  consideration,  and  should  not  be  permitted  to  mislead. 
In  Thomas  v.  Gates,^**  the  opinion  adopted  by  the  court,  after 
speaking  of  the  rule  that  where  there  is  a  conflict  of  evidence, 
the  lower  court  has  power  to  set  aside  the  verdict  and  grant  a 
new  trial,  proceeded  thus :  "In  this  case  the  court  below,  in  the 
exercise  of  such  discretion,  modified  the  verdict,  and,  as  it  now 
stands  supported  by  evidence  on  every  important  issue,  we  can- 
not, under  the  rule,  disturb  it.^'  But  this  view  is  obviously  un- 
sound, in  view  of  what  immediately  precedes  in  this  section.***^ 

§  403.  Effect  of  adjournment  of  term  upon  power  of  court 
to  decide  motion. 
The  cessation  of  the  power  of  the  court  over  cases  tried  at 
a  term  of  court  after  adjournment  is  a  matter  to  be  considered 
in  some  of  the  jurisdictions  where  stated  terms  are  held.  Thus 
it  was  held  that  the  Arizona  statute  which  requires  a  motion 

126  Dougherty  v.  Haggin,  61  Cal.  305. 

127  State  V.  Symes,  17  Wash.  596,  50  Pac  487. 

128  126  Cal.  1,  3,  58  Pac.  315,  per  Commissioner  Cooper. 

129  See,  also,  next  section.  In  Chaimers  v.  Chalmers,  81  <*al. 
81,  83,  22  Pac.  395,  such  power  was  expressly  denied  to  the  trial 
court 
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for  new  trial  to  be  determined  at  the  term  in  which  it  is  made, 
was  mandatory,  and  that,  if  the  motion  were  not  so  determined, 
it  was  discharged  at  the  end  of  the  term  by  operation  of  law.*^^ 
But  a  continuance  of  the  motion  at  the  term  at  which  it  is 
filed  is  action  on  it;  within  the  purview  of  the  statutes  of  most 
of  the  states  having  the  system  of  court  termts  and  constituting 
Ihe  motion  for  new  trial  a  mere  incident  of  the  trial.***  In 
New  Mexico,  it  is  provided  by  rule  of  court  that  motions  for 
Dew  trial  shall  be  argued  or  submitted  and  determined  at  the 
term  at  which  the  case  is  tried,  unless  the  court  expressly  con- 
tinues the  motion,  and  that  no  continuance  shall  be  for  more 
than  thirty  days  for  argument,  submission,  and  disposition  by  the 
court.  It  was  held  that  a  failure  of  the  court  to  pass  on  a 
motion  within  thirty  days  did  not  divest  jurisdiction  over  it, 
but  the  court  would  be  considered  to  have  deferred  its  action 
for  good  cause,  within  ita  power  to  further  continue  it.*^ 

Where,  in  such  jurisdictions,  the  motion  is  continued,  the 
movant  should  also  take  proper  steps  at  the  same  term  to  ob- 
tain the  benefit  of  the  proceedings  and  evidence  in  the  cat^e.  If' 
his  motion  be  for  a  new  trial  on  the  minutes,  and  the  motion 
be  continued  bevond  the  term,  it  becomes  a  motion  for  a  new 
trial  on  the  record.  But,  although  on  the  hearing  of  such  a 
motion,  where  no  bill  of  exceptions  has  been  settled,  the  testi- 
mony given  at  the  hearing  cannot  be  considered,  yet  the  ob- 
jection must  be  taken  at  the  hearing;  otherwise,  it  will  be  held 
to  have  been  waived.*** 

180  Buff  V.  Hand  (Ariz.),  24  Pac.  257.  Under  Hevised  Statutes 
of  Arizona  paragraph  836,  providing  that  all  motions  for  new  trials 
shall  be  made  within  two  days  after  the  rendition  of  judgment,  a 
court,  while  not  required  to  hear  such  a  motion  filed  after  such  time 
has  elapsed,  may  do  so  at  any  time  during  the  term  at  which  judg- 
ment was  rendered:  Svea  Ina.  Co.  v.  McFarland  (Ariz.),  60  Pac.  936. 

181  See  Head  v.  Bandolph,  83  Mo.  App.  284.  When  the  application 
for  new  trial  is  made  during  the  term  in  proper  time,  and  the  court 
then  orders  the  hearing  continued,  the  mere  failure  of  the  clerk  to 
enter  the  order  of  continuance  will  not  defeat  the  right  of  the  party 
to  a  hearing.  The  court  may  at  the  hearing  cause  the  proper  entry 
to  be  made  nunc  pro  tunc:  Ex  parte  Humes,  130  Ala.  201,  30  South, 
732. 

132  Pearce  v.  Strickler,  9  N.  W.  46,  49  Pac.  727. 
188  Hinton  v.  Coleman,  76  Wis.  221,  45  N.  W.  26. 


€  404  NEW  TEIAL-PBOCEDUBE,  736 

§  404.    Conditional  orden-^Power  of  conrt  to  make. 

The  most  general  rule  that  may  be  stated  under  this  head 
is  that  where  the  verdict  of  a  jnry  is,  in  view  of  the  evidence 
clearly  wrong  in  matter  of  amount,  quantity,  or  items  included, 
the  court  may  give  the  party  in  whose  favor  the  verdict  is  re- 
turned, the  option  of  coneenting  to  a  remission  of  the  ezce<9S, 
or  of  submitting  to  an  order  granting  a  new  trial  This  power 
has  been  often  decided  by  appellate  state  courts  to  be  a  com- 
ponent of  tha  jurisdiction  of  trial  courts.^**  The  constitution- 
ality of  its  exercise  has  withstood  the  test  of  attack  based  on 
the  ground  that  it  was  a  deprivation  pro  tanto  of  the  right  to 
trial  by  jury,  in  a  case  carried  to  the  supreme  court  of  the  Uni- 
ted  States.^^  Damage  cases  constitute  the  most  important 
class  calling  for  the  exercise  of  this  power. 

Although  the  power  of  trial  courts  herein  had  been  strongly 

184  Doolin  V.  Omnibus  Cable  Co.,  125  Cal.  141,  57  Pac.  774;  Tbomas 
V.  Gates,  126  Cal.  1,  68  Pac.  315;  Etchas  v.  Orena,  121  CaL  270,  53 
Pac.   798;   Sherwood  v.  Kyle,  125  Cal.  652,  68  Pac  270;   Davis  v. 
Southern  Pac.  Co.,  98  Cal.  13,  32  Pac  646;  Battelle  v.  Connor,  6  CaL 
140;  Benedict  v.  Cozzens,  4  CaL  381;  Sonthern  Pac  Co.  v.  Tomlinson 
(Ariz.),  38  Pac  710;  Teller  v.  Hartman,  16  Colo.  447,  27  Pac  947; 
Sills  V.  Hawes,  14  Colo.  App.  157,  59  Pac.  422;  Hochmark  v.  Bichler, 
16  Colo.  263,  26  Pac.  818;  Consolidated  Gregory  Co.  t.  Bober,  1  Colo. 
511;  Winne  v.  Colorado  Springs  Co.,  3  Colo.  161;  Duncan  v.  Whedbee, 
4  Colo.  145;  Blissel  v.    Cushman,  5  Colo.  78;  Chicago  Title  &  Trust 
Co.  V.  O'Marr,  25  Mont.  242,  64  Pac.  506;  Cunningham  v.  Quick,  10 
Mont.  462,  26  Pac.  184;  Kennedy  v.  Oregon  Short  Line  B.  Co.,  18 
L'tah,  325,  54  Pac.  988;  McDonaugh  v.  Great  Northern  Ry.  Co.,  15 
"Wash.  244,  46  Pac.  334;  Winter  v.  Shoudy,  9  Wash.  52,  36  Pac  1049; 
Kigney  v.  Tacoma  L.  &  W.  Co.,  9  Wash.  245,  37  Pac.  297;  Whaley  v. 
Broadwater,  78  Ga.   336;  American  Wine  Co.  v.  Brasher  Bros.,  13 
Fed.  595;  Marsh  v.  Union  Pac.  E.  Co.,  9  Fed.  873;  Cleveland  etc. 
By.  Co.  V.  Geckett,  11  Ind.  App.  647,  39  N.  E.  429;  Baxter  v.  Cedar 
Bapids  (City  off,  103  Idaho,  599,  72  N.  W.  790;  Benson  v.  Wilmington 
(City  of),  9  Houst.   (DeL)   359,  32  AtL  1047;  Dayton   (City  of)   v. 
Gardner,  19  Ky.  Law  Bept  302,  40  S.  W.  779;  EUia  v.  Mackiecoast 
Co.,  60  Mo.  App.  67;  Bishop  v.  Autographic  Begister  Co.,  46  N.  Y. 
Supp.   97,   19   App.  Div.   268.    "The  practice   of  refusing  to  enter 
judgment  upon  verdicts    unless  a  portion  is  remitted  is  so  common, 
find  such  practice  so  promotive,  not  only  of  justice  but  of  an  ending 
of  litigation,  that  it  is  almost  essential  to  the  proper  conduct  of  a 
jury  trial  that  the  courts  should  possess  such  power":  Illinois  Cent 
B.  Co.  V.  Bobinson,  58  111.  App.  181. 

ia5  Arkansas  Valley  Land  etc  Co.  v.  Mann,  130  U.  S.  69;  S.  C, 
9  Sup.  Ct.  Bep.  45iS. 
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affirmed  in  California  prior  to  the  decision  in  Davis  v.  South- 
em  Pac.  Co./*®  any  remaining  doubt  on  the  subject  was 
there  removed.  The  court,  after  a  review  of  its  prior  decisions, 
said:  ^^Considering  the  foregoing  authorities,  and  others  not 
cited,  it  would  be  almost  as  great  a  stretch  of  judicial  authority 
for  us  to  undertake  to  overthrow  this  long  established  practice, 
as  it  would  be  to  undertake  to  dispense  with  a  statute.'^  Th3 
supreme  court  of  Wisconsin  thus  expounds  the  rule :  "In  nam- 
ing a  sum  for  which  plaintiff  may  take  judgment,  as  a  condi- 
tion of  denying  defendant's  motion  for  a  new  trial,  the  right 
of  the  defendant  to  a  jury  trial  is  not  invaded,  if  the  amount 
be  placed  aa  low  as  in  all  reasonable  probability  the  jury  found 
by  their  verdict,  independent  of  the  prejudicial  element;  that 
is,  in  such  a  case,  the  court  should  not  undertake  to  say  what 
sum  of  money  will  measure  plaintiff's  lose,  but  what  sum  the 
jury  said  by  their  verdict,  stripped  of  its  prejudicial  elements, 
and  giving  the  defendant  the  bcoiefit  of  reasonable  probabilities 
in  respect  to  the  amount  of  the  recovery  will  measure  such 
loss.'*  ^^'^  The  authorities  agree  upon  the  abstract  principle  that 
the  rule  does  not  admit  of  an  invasion  by  the  court  of  the 
province  of  the  jury.  But,  starting  from  this  common  ground, 
different  conclusions  are  reached;  the  large  preponderance  of 
authority  being  to  the  effect  that  even  in  the  absence  of  any 
settled  legal  standard  of  measurement  applicable  to  the  par- 
ticular case,  the  court  may  differ  with  the  jury  as  to  what  the 
evidence  shows  the  amount  of  recovery  should  be,  and  may  di- 
rect a  remittitur  of  the  excess  or  a  new  trial  as  the  alternative 
of  a  refusal  to  remit.  The  reason  supporting  this  view  is 
that  the  court,  having  the  power  to  determine  whether  or  not 
the  amount  awarded  is  excessive,  and,  if  found  so,  to  award  a 
new  trial,  has  the  included  power  to  determine  upon  a  reason- 
able amount  and,  of  course,  the  amount  of  the  excess.  The 
contrary  view,  briefly  stated,  is  that  it  is  only  when  it  may  be 
determined  by  fixed  rules  and  principles  of  law  how  much  a 
verdict  is  excessive,  that  a  remission  of  the  excess  may  be  re- 
ceived in  answer  to  a  motion  for  a  new  trial  on  the  ground  oC 

18C  98  Cal.  13,  32  Pae.  646. 

1S7  Baxter  v.  Chicago  etc.  By.  Co.,  104  Wis.  307,  80  N.  W.  644. 
New  Trial,  VoL  1—47 
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excessive  damages.*'®  In  consonance  with  this  view,  where 
counsel,  in  addressing  the  jury,  had  brought  before  them  facts 
not  in  evidence,  and  extraneous  matters  calculated  to  arouse  pre- 
judice, and  divert  their  minds,  and  the  court,  on  motion  for  a 
new  trial,  had  stated  that  the  verdict  was  grossly  excessive,  and 
probably  given  under  the  influence  of  passion  and  prejudice,  it 
was  held  error  to  allow  a  remittitur  of  one-half  the  verdict,  and 
enter  judgment  for  the  remainder,  and  that  a  new  trial  should 
have  been  unconditionally  granted.^'®  The  reasoning  under- 
lying such  decisions  is  that  the  misconduct  may  have  been  re- 
sponsible for  a  verdict  against  the  defendant  for  any  amount 
whatever,  and  its  effect  upon  the  amount  was  a  secondary  con- 
sideration not  possible  of  computation  and  not  proper  to  be 
considered  until  the  main  question  has  been  properly  settled 
by  granting  a  new  trial. 

The  court  cannot,  on  an  order  requiring  the  plaintiff  to  re- 
mit a  portion  of  the  verdict  which  the  court  considers  exces- 
sive, also  impose  any  unreasonable  terms  upon  the  defendant, 
or  deny  him  the  right  to  a  new  trial  on  the  ground  of  errors 
occurring  during  the  trial  which  would  entitle  him  to  a  new 
trial  without  regard  to  the  excess. 

188  Onlf  etc.  By.  Co.,  v.  Bedecker,  75  Tex.  310,  16  Anu  St.  Bep. 
887,  12  S.  W.  855.  The  following  exposition  of  the  same  idea  is 
equally  sound.  The  court  cannot  order  a  remittitur  of  a  part  of  the 
damagee  found  by  the  jury,  upon  condition  that  if  they  be  not  re- 
mitted, a  new  trial  will  be  granted  to  the  defendant  unless  the  evi- 
dence furnishes  some  data  by  which  the  smaller  sum  suggested  by 
the  court  can  be  rightly  and  definitely  ascertained:  TJnfried  v.  Balti- 
more etc  B.  Co.,  34  W.  Va.  260,  12  S.  E.  512. 

189  Atchison  Topeka  etc.  Co.  v.  Dwelle,  44  Kan.  394,  24  Pac.  500; 
Steinunchtel  v.  Wright,  43  Kan.  307,  23  Pac.  560.  See,  also,  Murra>- 
y.  Leonard,  11  S.  Dak.  22,  75  N.  W.  272.  The  power  to  require  a 
remittitur  in  such  cases  as  an  alternative  to  granting  a  new  trial 
is  asserted  in  Utah,  where  it  is  held  that  the  overruling  of  a  motion 
for  a  new  trial  upon  the  ground  of  excessive  damages,  upon  con- 
dition that  plaintiff  remit  a  certain  sum  from  the  verdict  and  judg- 
ment, is  the  exercise  of  a  supervision  which  courts  have  in  certain 
cases  over  verdicts,  and  is  not  such  a  determination  by  the  court  of 
the  fact  that  the  damages  were  excessive  as  to  taint  the  whole  ver- 
dict: Bidden  v.  Union  Pac.  B.  Co.,  5  Utah,  344,  15  Pac  262.  To  same 
effect.  West  Chicago  St.  By.  Co.  v.  Wheeler,  73  IlL  App.  368. 
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The  principle  imderlying  the  above  decision  is  but  an  appli- 
cation of  the  well-settled  rule  that,  before  the  court  may  ex- 
ercise the  power  now  being  considered,  there  must  be  before 
it  a  case  calling  for  its  exercise;  in  other  words,  before  the 
court  can  require  the  successful  party  to  submit  to  the  alterna- 
tive of  a  remittitur  or  a  new  trial,  there  must  appear  an  ade- 
quate cause  for  granting  a  new  trial,  if  the  question  of  a  re- 
mittitur were  entirely  eliminated.  Thus,  in  Patterson  v.  Ely,^*^ 
the  defendant  had  gone  to  trial  on  an  answer  which  contained 
only  a  general  denial  of  the  allegations  of  the  complaint,  the 
statute  providing  that,  without  specific  denials,  the  material 
allegations  of  the  complaint  should  "for  the  purposes  of  the 
action  be  taken  as  true.^^  In  delivering  the  opinion.  Chief  Jus- 
tice Field  said:  "There  was  no  evidence  introduced  on  the  sub- 
ject, the  entire  claim  resting  upon  the  uncontroverted  allega- 
tion of  the  complaint.  It  is  not  like  the  case  where,  from  the 
want  of  all  evidence  upon  the  subject  of  damages,  or  from  the 
evidence  being  entirely  incompetent,  the  court  may  impose,  as 
a  condition  of  allowing  the  verdict  in  other  respects  to  stand, 
the  remitting  of  the  damages  found.  Nor  is  it  like  the  case 
where  the  court  may  differ  from  the  jury  upon  the  effect  of  the 
evidence,  and,  therefore,  properly  require  a  reduction  of  the 
damages  recovered.  It  is  a  case  upon  an  admission  by  the  rec- 
ord. If  good  for  anything,  it  is  good  for  the  entire  amount 
specified.*'  In  an  action  for  professional  services,  the  defend- 
ants moved  for  a  new  trial,  because  of  an  excessive  verdict.  The 
motion  was  granted,  "unless  plaintiff  elected  to  remit  a  certain 
sum,  and  defendants  would  accept  it  as  modified.'*  The  de- 
fendants refused  to  accept  the  offer,  and  the  motion  was  denied, 
the  order  reciting  that  the  verdict  was  sustained  by  a  preponder- 
ance of  evidence,  "unless  as  to  the  amount  of  the  verdict.'* 
It  was  held  that  as  the  language  of  the  trial  judge  clearly  showed 
his  belief  that  the  verdict  was  excessive,  which  belief  was  war- 
ranted by  the  evidence,  the  defendants  were  entitled  to  have 
the  verdict  reduced  without  the  imposition  of  the  terms  pro- 
posed, which  were  that  the  amount  as  reduced  should  be  ac- 
cepted as  finality.**^ 

140  19  Cal.  28,  35. 

141  Gardner  v.  Tatum,  81  Cal.  370,  22  Pac.  880. 
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The  general  power  may  be  exercised  in  cases  of  defendants 
opposing  a  new  trial  in  like  manner  and  to  tlie  same  extent  as 
where  the  new  trial  is  sought  by  the  defendant  and  resisted  by 
the  plaintiff;  and  in  a  proper  case  the  defendant  may  be  com- 
pelled to  elect  between  a  release  of  part  of  the  benefit  given 
him  by  the  verdict^  and  submission  to  the  award  of  a  new  trial 
to  the  plaintiff.**"  Where  a  judgment  for  a  defendant  in  an 
action  to  quiet  title  included^  by  mistake,  property  which  should 
not  have  been  included,  the  court  granted  plaintiff  a  new  trial 
unless  defendant  should  consent  to  a  correction  of  the  mistake. 
Defendant  filed  a  refusal  to  consent.  It  was  held  that  the 
court  properly  made  the  order  granting  plaintiff  a  new 
trial  final  and  absolute,  without  further  notice  to  defendant.*** 

As  to  the  power  of  the  court  to  impose  terms  in  the  cases  of 
verdicts  attacked  upon  other  grounds  than  that  they  are  exces- 
sive in  amount,  quantity  or  items  included,  the  authorities  are 
not  in  accord.  The  appellate  courts  of  Kansas,  emphatically 
deny  the  power.***  Perhaps  the  weight  of  authority  will  bo 
found  to  accord  with  the  view  of  the  Kansas  court.  The  opin- 
ion of  the  supreme  court  of  California  in  Gardner  v.  Tatum,*** 
contains   the   following   argument  in   favor  of   denying  such 

142  Eaton  V.  Jones^  107  Cal.  487,  40  Pac  798;  Brown  v.  Doyle,  C» 
Minn.  543,  72  N.  W.  814. 

148  Eaton  V.  Jones,  107  Cal.  487,  40  Pac  798;  Anderson  y.  Jenkins, 
99  Ga.  299,  25  a  £.  648. 

144  See  Atchison,  Topeka  &  8.  P.  Ey.  Co.  v.  Dwdle,  44  Kan.  394, 
24  Pnc.  500;  Pierson  v.  Thompeon,  4  Kan.  App.  173,  45  Pac.  944, 
holding  that  where  a  new  trial  is  sought  and  awarded  on  the  gronnd 
of  error  or  od  the  part  of  the  court,  or  jury,  or  misconduct  on  the 
part  of  the  prevailing  party,  such  new  trial  should  be  awarded  ab- 
solutely and  without  condition:  Metropolitan  St.  Ry.  Co.  v.  Mc- 
Clure,  58  Kan.  Supp.  109,  48  Pac.  566,  holding  that  no  oonditioiis  can 
be  imposed  where  new  trial  asked  on  statutory  grounds,  and  the 
order  grants  a  i^w  trial  generally.  And  the  Washington  court  held 
that  where  a  new  trial  is  granteil  plaintiff  because  of  error  of  the 
court  in  ruling  that  hie  complaint  did  not  state  a  cause  of  action, 
the  plaintiff  was  entitled  to  the  new  trial  unconditionally,  and  it 
was  error  to  impose  terms  that  his  motion  would  be  granted  on  con- 
dition of  his  filing  a  waiver  of  costs  to  date:  Casey  y.  Malidore^  19 
Wash.  279,  oS  Pac.  60. 

145  81  Cal.  370,  372,  22  Pac.  880. 
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power:  'If  the  verdict  was  for  an  excessive  amount,  and  it 
is  made  clear  by  the  language  of  both  orders  that  the  court  be- 
lieved it  was — and  the  evidence,  we  think,  fully  sustains  tho 
court  in  such  belief — defendants  were  entitled  to  have  it  re^ 
duced  without  the  imposition  of  any  terms  upon  them,  and 
without  being  deprived  of  the  right  to  correct  any  errors  lead- 
ing to  a  judgment  which,  although  supported  by  the  evidence 
admitted,  is  nevertheless  erroneous.  It  was  not  the  fault  of 
defendants  that  the  jury  found  the  value  of  plaintiflE's  services 
to  be  nearly  double  what  the  court  thought  the  evidence  showed 
it  to  be,  and  they  ought  not  to  be  punished  because  the  jury 
erred.  The  court  was  of  opinion  that  no  errors  had  been  com- 
mitted during  the  trial,  but  that  the  verdict  was  for  eight 
hundred  dollars  in  excess  of  what  the  defendants  justly  owed 
the  plaintiff.  Hence  its  order,  in  efifect,  is  a  penalty  of  eight 
hundred  dollars  against  the  defendants,  if  they  fail  to  accept 
the  rulings  of  the  court,  made  during  the  trial,  as  just  and 
Snal.  Further  along  wte  shall  find  a  practical  illustration  of 
the  injustice  which  wotdd  result  if  this  could  be  done.*'  But 
in  several  cases,  the  view  thus  expressed  has  been  ignored.  This 
is  true  in  most,  and  perhaps  all  the  California  cases  where 
orders  requiring  the  payment  of  costs  as  a  condition  of  the 
order  was  upheld.  Several  cases  are  to  be  found  to  the  effect 
that  the  condition  to  be  performed  need  not  be  exclusively  im- 
posed as  a  condition  upon  the  performance  of  which  a  new  trial 
will  be  refused  to  the  losing  party ;  a  party  seeking  a  new  trial 
may  have  it  granted  to  him  conditionally.  The  payment  of 
costs  is  a  condition  frequently  imposed,**®  and  it  was  held  that 
the  court  might  condition  its  order  upon  the  payment  to  the 
opposite  party  of  a  sum  of  money  for  counsel  fees  and  expenses, 
and  that  such  order  would  not  be  disturbed  on  appeal  unless 
it  manifestly  appeared  that  there  had  been  an  abuse  of  discre- 
tion.*^ But  the  power  of  the  court  to  make  the  payment  of 
costs  a  condition  to  the  award  of  a  new  trial  on  the  merits  is 

146  Cordor  v.  Morse,  57  Cal.  301;  Anglo-Nevada  Assur.  Corp.  v. 
Boss,  123  CaL  520,  56  Pac  335;  Garoutte  v.  Haley,  104  Cal.  497,  38 
Pae.  194.    See  Beiber  ▼.  Bo80»  110  Pa.  St.  594,  1  Atl.  422. 

147  Brooks  V.  San  Francisco  etc.  By.  Co.,  110  CaL  173,  42  Pac.  570. 
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denied  in  Minnesota.*'*®    At  any  rate,  no  unreasonable  con- 
dition can  be  imposed.  **• 

§  405.    Conditional  orders — Effect  of  performance  and  non- 
performance of  conditions. 

The  vfuying  terms  and  phraseology  of  conditional  orders 
have  imposed  upon  courts  more  or  less  difficult  tasks  of  con- 
struction, where  coming  up  for  review  in  connection  with 
questions  of  what  constituted  compliance  with  the  conditions 
and  the  effect  of  compliance  and  noncompliance.  From  the 
nature  of  the  case,  no  special  principles  of  construction  can 
be  stated,  each  such  order  being  construed  according  to  the  gen- 
eral canons  of  construction,  which  happen  to  be  applicable 
thereto. 

Conditional  orders  usually  limit  the  period  within  which  the 
condition  may  be  performed.  It  seems  not  to  have  been  decided 
whether  such  an  order  containing  no  such  limitation  should  be 
treated  as  void  for  want  of  dcfiniteness  or  as  taking  effect  as  an 
unconditional  order,  or  as  allowing  a  reasonable  period  for  par- 
f  ormance  of  the  condition.  In  the  absence  of  authority  on  the 
question,  it  is  suggested  that  such  an  order  might  be  amende<l 
so'  as  to  fix  a  time,  assuming  the  omission  to  have  been  an 
inadvertence. 

But  without  reference  to  the  question  of  performance,  such 
orders  are  considered  as  res  adjudicata  in  such  sense  that  once 
made,  the  court  has  no  power  to  materially  alter  their  termi. 

148  Park  V.  Electric  Ther.  Co.,  76  mnn.  349,  77  N.  W.  988. 

149  See  Crane  v.  Brooklyn  Heights  R.  Co.,  74  N.  Y.  Supp.  117,  68 
App.  Div.  202,  holding  that  the  court  could  not,  upon  defendant's 
motion  for  new  trial  on  the  ground  of  newly  discovered  evidence, 
in  a  persona!  damage  case,  require,  as  a  condition  to  granting  it 
that  defendant  should  admit  its  own  negligence  and  plaintiff's  free- 
dom from  contributory  negligence;  Dewey  v.  Lamhardt,  37  Mo.  App. 
517,  holding  that  a  statute  providing  that  a  trial  court  may  grant 
a  new  trial  "on  such  terms  as  may  be  just"  did  not  authorize  the 
annexing  to  an  order  granting  to  the  defendant  a  new  trial,  a  con- 
dition that  he  give  bond  for  the  payment  of  any  judgment  after- 
ward rendered  against  him  in  the  cause;  Colorado  (Town  of)  v. 
Liafe,  28  Colo.  468,  65  Pac  630,  holding  that  the  imposition  of  and 
compliance  with  condition  that  plaintiff  remit  part  of  damages  found, 
did  not  give  plaintiff  an  absolute  right  to  judgment  on  the  y«r* 
diet. 
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Thus  it  was  held  that  an  order  granting  a  new  trial  on  condi- 
tion that  the  moving  party  pay  the  costs  of  his  adversary  within 
a  stated  time  was  to  be  construed  as  an  order  denying  a  new 
trial  upon  noncompliance  with  the  condition;  and,  that  after 
Ihe  expiration  of  the  time  limited  for  complying  with  the  con- 
dition, the  court  had  no  power  to  make  a  further  order  grant- 
ing an  unconditional  new  triaL*^^  On  the  same  principle, 
where  an  order  was  made  granting  a  new  trial  to  the  defend- 
ants, on  compliance  by  them  with  certain  conditions,  and  the 
conditions  were  complied  with,  it  was  held  that  the  court  could 
not,  on  a  motion  to  vacate  this  order,  look  beyond  the  question 
as  to  whether  the  conditions  had  been  complied  with,  and  under- 
take to  investigate  arrangements  concerning  the  action  made 
between  the  defendants  themselves.**^ 

An  order  granting  a  new  trial,  upon  the  performance  of  a 
condition,  is,  after  the  performance  of  the  condition,  an  ord<;r 
granting  a  new  trial  absolutely,**^^  and  upon  a  failure  to  per- 
form the  condition  within  the  time  limited,  it  takes  effect  as 
an  order  denying  a  new  trial  absolutely.**^  More  fully  ex- 
pressed, an  order  denying  a  new  trial  upon  the  performance  of 
a  condition  becomes,  upon  its  performance,  a  denial  abso- 
lute ;^*^  and  upon  nonperformance  of  the  condition,  within  the 
time  limited,  it  grants  a  new  trial  absolutely.**** 

180  Browne  v.  Cline,  109  Cal.  156,  41  Pac.  862.  See  Garoutte  v. 
Haley,  104  Cal.  497,  38  Pac.  194,  Beiber  v.  Boas,  110  Pa.  St.  594,  1 
Atl.  422,  holding  that  after  conditions  are  complied  with  the  court 
cannot  deprive  the  party  so  performing  them  of  the  benefit  of  the 
order,  by  its  subsequent  revocation.  To  same  effect,  Baughman  v« 
National  Water  Works  Co.,  58  Mo.  A  pp.  576.  See,  aleo.  Winter  v. 
Shoudy,  9  Wash.  S2,  36  Pac.  1049.  When  a  new  trial  is  granted 
unless  a  remittitur  be  filed  within  ten  days,  which  is  not  done,  the 
court  cannot  afterward  order  that  "the  record  be  corrected  so  an 
to  read  that  the  remittitur  may  be  filed  within  thirty  days":  Crew  v. 
McCafferty,  124  Pa.  St.  200,  10  Am.  St.  Rep.  578,  16  AtL  743. 

IBI  Sherman  v.  Mitchell,  46  Cal.  576. 

152  Sherman  v.  Mitchell,  46  Cal.  576. 

163  Garoutte  v.  Haley,  104  Cal.  497,  38  Pac.  194;  Garoutte  v. 
WilUamson,  108  Cal.  135,  41  Pac.  35,  413. 

164  Bledsoe  v.  Becrow,  132  Cal.  312,  64  Pac.  397.  In  this  case  it 
was  held  that  the  order  denying  a  new  trial  conditionally  granted 
a  new  trial  upon  non-performance,  notwithstanding  the  impossibility 
cf  performance. 

166  Harris  v.  Central  of  Georgia  By.  Co.,  103  Ga.  495,  30  S.  E.  425. 
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Performance  of  the  condition^  which  will  entitle  a  party  to 
the  benefits  of  an  order,  must  be  a  substantial  compliance^  without 
any  such  reservations  of  right  as  have  the  effect  to  withhold  from 
the  other  party  the  benefits  of  full  performance.  This  la  illus- 
trated in  a  case  where  the  facts  were  as  follows :  The  court  upon 
defendant's  motion  for  new  trial,  ordered  that  in  case  plaintiff, 
within  sixty  days,  filed  written  consent  to  a  modification  of 
judgment,  defendant's  motion  should  be  denied,  otherwise  it 
should  be  granted.  Defendant  appealed  from  the  order  within 
the  time,  and  plaintiff  filed  consent  to  the  modification,  but 
annexed  a  condition  that  there  should  be  no  further  proceedings 
in  the  case.  It  was  held  that  plaintiff  had  no  power  to  add 
conditions  to  his  consent,  and  such  conditional  consent  did  not 
constitute  a  compliance  with  the  order,  and  that  therefore,  de- 
fendant's right  to  a  new  trial  became  absolute.^^  On  the 
other  hand,  a  substantial  compliance  in  good  faith  is  all  that 
can  be  required;  and  where  a  new  trial  was  granted  to  defendant 
on  payment  of  the  plaintiff's  costs,  within  twenty  days,  and  there 
was  an  error  in  computing  the  costs,  it  was  held  that  the  defend- 
ant might,  within  the  twenty  days,  tender  the  real  sum  due  as 
costs,  and  if  it  was  refused,  to  move  to  retax  the  costs  after  the 
twenty  days  expired  and  the  court  might  retax  them  and  refuse 
'to  let  an  execution  issue.^*^ 

Conditions  thus  imposed  may  be  waived  as  in  other  cases. 
And  it  was  held  that  a  condition  upon  which  a  new  trial  was 
granted  was  waived  by  proceeding  with  a  retrial  without  ob- 
jection.**® 

§  406.  Boles  of  evidence  governing  when  hearing  upon  af- 
fidavits. 
The  issues  to  be  tried  at  the  hearing  of  the  motion,  though 
often  of  great  importance,  are  usually  tried  in  a  summary,  and 
sometimes  in  an  imperfect  and  unsatisfactory,  manner.  This 
comment  is  not  in  point,  of  course,  where  the  inquiry  is  con- 

156  BoneUi  v.  Jones  (Nev.),  65  Pae.  374.  See,  also,  Bieh&rdson 
V.  Birmingham  Cotton  Mfg.  Co.,  116  Ala.  381,  22  South.  478,  where 
plaintiff  refused  to  make  good  his  offer  by  refusing  to  make  it  effec- 
tive by  the  filing  of  a  remittitur. 

167  Higuerra  v.  Bernal,  46  Cal.  580. 

158  Central  Land  Co.  of  B.  v.  Obenchain,  92  Va.  130,  22  S.  E.  876. 
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fined  to  the  record  already  made  up  at  the  trial,  and  before 
the  court  at  the  hearing,  as  it  must  be  where  the  motion  U 
made  on  certain  grounds,  nor  is  it  applicable  to  the  record  where 
it  is  used  as  part  of  the  matter  to  be  examined  when  oth'jr 
grounds  are  urged.  But  when  ex  parte  aflBdavits  are  the  sole 
means  of  reaching  a  decision  on  a  vital  issue  of  fact,  experience 
has  taught  that  a  false  conclusion  is  almost  as  likely  to  result 
as  a  true  one.  Aside,  however,  from  the  form  in  which  the 
evidence  is  presented^  the  issues  of  fact  arising  on  the  motion 
should  be  tried  as  such  issues  are  ordinarily  tried  and  the  gen- 
eral rules  of  evidence  are  applicable  on  questions  of  admissi- 
bility. The  limitations  of  this  work  forbid  an  elaborate  diis- 
cussion  of  the  law  of  evidence,  but  the  results  of  some  of  the 
decisions  specially  applicable  will  be  noted. 

The  credibility  of  witnesses  is  entirely  for  the  trial  court  to 
pass  upon.  Owing  to  the  form  in  which  the  evidence  is  usually 
received  the  court  is  deprived  of  the  benefit  of  the  presence  of 
the  witness  and  of  the  test  of  a  cross-examination.  But  tho 
court  may  compare  the  evidence  with  that  introduced  on  the 
trial  in  so  far  as  that  enables  it  to  determine  its  truth  or  fals- 
j^  fS9  Ij^  ctkses  of  conflict  between  statements  in  afildavits  in 
chief  and  counter-affidavits,  or  between  the  latter  and  reply 
affidavits,  the  decision  of  the  trial  court  will  rarely  be  disturbed 
on  appeal.***^ 

159  People  V.  MerUey  80  OSbI.  82,  26  Pae.  642.  See,  also,  People  v. 
V^ilson,  119  OaL  884,  51  Pae.  639,  holding  that  where  there  is  legal 
evidence  to  rapport  a  verdict  of  guilty,  the  jury's  recommendation 
of  "extreme  mercy  of  the  court''  negatives  the  claim  of  "passion 
and  prejudice'^  in  rendering  the  verdict.  In  the  first  case  here 
cited  the  court  said:  "But  undoubtedly  it  was  the  duty  of  the  court 
below,  in  passing  upon  appellant's  motion,  to  give  most  careful  con- 
sideration to  these  af&davits,  and  if,  when  weighed  in  connection 
with  the  evidence  given  upon  the  trial,  there  would  be  in  the  mind 
of  the  judge  a  reasonable  doubt  as  to  the  justice  of  the  verdict,  a 
new  trial  should  have  been  granted."  In  Cavannah  v.  State,  56 
Miss.  310,  the  court  said:  "Each  case  must  be  determined  by  its  cir- 
cumstancesy  and  the  new  trial  granted  or  refused,  according  to  the 
view  taken  of  the  whole  evidence,  in  connection  with  the  evidence 
of  the  acquitted  party,  now  made  competent  as  a  witness  for  the 
other."  In  this  second  case  the  court  also  considered  the  recom- 
mendation of  the  jury  "to  the  extreme  mercy  of  the  court." 

160  People  V.  Biles,  2  Idaho,  114,  6  Pae.  120;  Crawford  v.  Harris 
(Cal.),  45  Pae  819. 
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When  misconduct  of  the  jury  is  the  ground  relied  upon  any 
improper  influence  brought  to  bear  upon  the  jury  or  upon  par- 
ticular jurors,  either  from  within  or  from  without,  is  ad- 
missible to  prove  it,  the  presumption  being  that  such  influence 
had  the  effect  which  it  was  intended  or  calculated  to  have.  Tho 
theor}'  upon  which  it  is  classed  as  misconduct  of  the  jury  is  th&t 
it  was  the  fault  of  the  jury  that  they  permitted  such  influence 
to  reach  them.*®^  The  court  will  admit  evidence  of  miscon- 
duct, including  improper  influences  and  also  evidence  to  con- 
tradict that  offered  to  prove  it;  but  as  to  whether  such  mis- 
conduct affected  the  verdict  is  a  question  for  the  court,  who^e 
exclusive  province  it  is  to  determine  all  disputed  questions  of 
fact.i«» 

In  case  of  error  in  the  admission  or  exclusion  of  evidence  at 
the  hearing,  the  proper  practice  is  to  appeal  from  the  order 
on  a  bill  of  exceptions  and  the  appellate  court  will  not  only 
review  the  order  on  its  merits,  but  the  particular  rulings  ex- 
cepted to.  This  was  done  in  People  v.  Murray,*^*  where  tho 
court  aifirmed  the  judgment,  but  set  aside  the  order  and  directed 
a  rehearing  of  the  motion  by  the  lower  coxirt. 

Circumstantial  evidence  should  be  given  the  same  considera- 
tion 88  in  the  trial  of  issues  of  fact  generally.*^*  In  one 
case*®*  a  charge  that  the  verdict  was  reached  by  a  resort  to  the 

161  See  People  v.  Murray,  85  Cal.  350,  24  Pac.  666;  People  v. 
Stokes,  103  CaL  193,  42  Am.  St  Bep.  102,  37  Pac  207;  ante,  §  164. 

162  See  State  v.  McDaniel,  39  Or.  161,  65  Pac  520;  Outcalt  ▼. 
«lolin8on,  9  Colo.  App.  519,  49  Pac  1058;  People  v.  Durrant,  116  CaL 
179,  48  Pac  75;  State  v.  Webb,  20  Wash.  500,  55  Pac.  935;  SUte 
V.  Hunter,  18  Waah.  670,  52  Pac.  247;  State  v.  Gay,  18  Mont.  51,  44 
Pac  411;  Black  v.  Territory,  3  Wyo.  313,  22  Pac  1090.  For  a  case 
-where  affidavit  of  juror  was  held  to  overcome  showing  of  bias,  see 
McDuffie  V.  State,  90  Ga.  786, 17  S.  E.  105. 

163  85  Cal.  82,  24  Pac.  648.  The  order  for  a  rehearing  in  snch  ease 
was  distinctly  declared  to  be  proper  practice  in  State  v.  Stief el,  106 
Mo.  129,  17  S.  W.  227. 

164  Martin  v.  Mor clock,  32  HI.  488;  Nelson  y.  State  (Tex.  Cr.  App.), 
58  S.  W.  107. 

165  Southern  By.  Co.  v.  Williams,  113  Ala.  620,  21  South,  328.  In 
this  case  one  of  the  papers  returned  by  the  jury  showed  figures  repre- 
senting twelve  amounts  added  together  and  divided  by  twelve,  the 
quotient  exactly  corresponding  with  the  verdict.    It  was  held  that 
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determination  of  chance,  that  is  it  was  a  ^^quotient*'  verdict, 
was  held  to  be  satisfactorily  made  out  by  circumstantial  evi- 
denc3  alone;  in  another  case^®^  it  was  held  that  a  prior  agree- 
ment to  return  such  verdict  should  have  been  proven,  the  cir- 
cumstantial evidence  not  being  so  strong  as  in  the  first  case 
mentioned. 

As  to  what  constitutes  misconduct  warranting  a  new  trial, 
it  is  in  a  general  sense  a  question  of  law;  nevertheless,so  much 
is  conceded  to  the  judgment  and  discretion  of  the  trial  court 
that  DO  general  proposition  can  be  stated,  or  announced  as  an 
unqualified  rule  of  law  unaflEected  by  such  discretionary  power. 
But  when  a  party  moving  for  a  new  trial  establishes  facte, 
which  must  be  upon  general  principles,  applicable  to  the  case, 
held  to  be  misconduct,  the  burden  then  shifts  to  the  party  in 
whose  favor  the  verdict  was  rendered  to  offset  the  proof  of  mis- 
conduct.*®''^   Further  than  this,  according  to  the  decisions  in 

it  should  be  presumed  that  the  jurors  agreed  beforehand  that  such 
quotient  should  be  their  verdict,  and  it  should  be  set  aside  and  a 
new  trial  granted. 

lee  Jobe's  Admr.  v.  Weaver,  77  Mo.  App.  665.  In  this  case  it  was 
held  that  the  mere  production  of  a  piece  of  paper  from  the  jurjrroom 
containing  twelve  items^  appearing  to  have  been  added  together  and 
divided  by  twelve,  also  showing  a  division  by  twelve,  and  a  quotient 
nearly  corresponding  with  the  verdict,  did  not  alone  warrant  the 
granting  of  a  new  trial;  that  a  party  must  show,  in  order  to  entitle 
him  to  a  new  trial,  that  there  was  an  agreement  that  such  calcula- 
tion should  be  made,  and  that  such  quotient  should  stand  for  their 
verdict.  Bee  on  same  subject,  John  Spry  Lumber  Co.  v.  Daggett,  80 
lU.  App.  394. 

107  Saltzman  v.  Sunset  Tel.  etc  Co.,  125  Cal.  501,  58  Pac.  169; 
United  States  v.  Spencer,  8  N.  Mex.  667,  47  Pac.  715;  States  v.  Olds, 
106  Iowa,  110,  76  N.  W.  644.  See  State  v.  Cross,  95  Iowa,  629,  64 
N.  W.  614,  holding  statement  by  one  juror  to  others  while  deliberat- 
ing on  a  verdict  that  the  defendant  had  been  convicted  of  larceny 
before,  did  not  constitute  misconduct  warranting  a  new  trial  without 
a  further  showing;  Ray  v.  State,  35  Tex.  Cr.  App.  354,  33  S.  W. 
869,  to  same  effect;  Lucas  v.  State,  27  Tex.  App.  322,  II  S.  VV.  443, 
similar  statements  and  showing  that  one  juror  was  probably  influ- 
enced, new  trial  ordered;  Washburn  v.  State,  31  Tex.  Cr.  Kep.  352, 
20  S.  W.  715,  juror  saw  so  much  of  difficulty  as  to  disqualify  him, 
new  trial  ordered  notwithstanding  his  affidavit  that  he  passed  on 
the  case  impartially.  Last  case  distinguished  in  Shaw  v.  State,  32 
Tex.  Cr.  App.  155,  22  S.  W.  588. 
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many  well-considered  cases,  he  cannot  go  by  the  introduction  of 
evidLnce.    In  People  v.  Conkling/*®  it  was  said:   *Tor  when 
misconduct  of  jurors  is  shown,  it  is  presumed  to  be  injurious 
to  dtfendant,  unless  the  contrary  appears."    And  similar  ex- 
pressions are  found  in  other  cases.    But  they  are  calculated  to 
mislead  without  qualification  or  explanation.    It  is  true  that 
the  contrary  may  be  made  to  appear  to  the  court,  but  it  m\ist 
be  made  to  appear  from  its  own  knowledge  of  the  case  or  be 
disclosed  by  the  record  on  the  triaL    If  the  record  for  instance 
shows  that  the  verdict  is  supported  by  evidence  so  conclusive 
that  the  jury  could  not>  in  view  of  their  oaths  as  such,  have 
reached  a  different  conclusion,  the  court  may  be  warranted  in 
sa}ing  that  the  party  was  not  predjudiced  by  the  misconduct. 
Sometimes  the  misleading  impression  is  conveyed  by  confound- 
ing the  evidence  bearing  on  the  ultimate  fact  of  misconduct 
with  a  consideration  of  the  effect  of  such  misconduct.    For  in- 
stance, where  a  jury  has  separated  or  been  permitted  to  separate 
by  some  inadvertence,  evidence  is  clearly  admissible  to  show  that 
during  such  separation  they  conversed  with  no  one.    Now,  such 
evidence  is  not  really  on  the  question  of  the  effect  of  miscon- 
duct, but  on  the  question  of  whether  there  has  been  misconduct; 
and  yet  the  courts  have  often  spoken  of  it  as  evidence  admitted, 
and  properly  admissible,  to  prove  that  the  losing  party  was  not 
prejudiced  by  the  misconduct  of  the  jury. 

Misconduct  being  shown,  the  question  of  a  prejudical  effect, 
or  result  of  it,  is  for  the  court,  to  be  determined  as  one  of  mixed 
fact  and  law,  having  reference  to  the  whole  case.  The  question 
has  almost  invariably  arisen  where  it  was  sought  after  proof 
of  improper  influences  brought  to  bear  on  jurors,  or  of  evidence 
being  received  by  them  out  of  court,  to  prove  by  the  jurors  them- 
selves that  they  were  not,  in  fact,  influenced  by  the  cause  shown. 

168  111  Oal.  616,  628,  44  Pae.  314.  In  People  v.  Azoff,  105  CaL 
032,  635,  39  Pac.  59,  tbe  court  in  speaking  of  eases  in  which  occurred 
unguarded  ezpressiona  such  aa  were  used  in  People  v.  Oonkling,  the 
court  said:  "In  permitting  the  district  attorney  to  call  the  jurors 
to  show  that  they  had  read  nothing  which  Influenced  their  ver- 
dict, the  court  followed  intimations  found  in  People  v.  Uoldenson,  76 
Cal.  328,  19  Pac.  161,  and  People  v.  Murray,  85  Cal.  350,  24  Pac 
COG.  In  the  late  case  of  People  v.  Stokes,  103  Cal.  193,  42  Am.  St 
Bep.  102,  37  Pac.  207,  this  court  said  that  upon  that  point  those 
eases  do  not  express  the  law.'' 
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The  true  rule  on  the  subject  is  thus  stated  in  a  Massachusetts 
case:^^^  '^But,  where  evidence  has  been  introduced  tending  Lo 
show  that  without  authority  of  law,  but  without  any  fault  of 
either  party  or  his  agent,  a  paper  was  communicated  to  the 
jury  which  might  have  influenced  their  minds,  the  testimony 
of  the  jurors  is  admissible  to  disprove  that  the  paper  was 
communicated  to  them,  though  not  to  show  whether  it  did 
or  did  not  influence  their  deliberations  and  decision.  A 
juryman  may  testify  to  any  facts  bearing  upon  the  question 
of  the  'existence  of  the  disturbing  influence,  but  he  cannot  be 
permitted  to  testify  how  far  that  influence  operated  upon  his 
mind/'  The  court  was  here  speaking  of  disinterested  agencies, 
such,  for  instance,  as  newspaper  articles.  The  same  rule  is, 
for  still  better  reasons,  enforced  in  cases  where  the  successful 
party  is  shown  to  have  used  means  calculated  to  improperly 
influence  the  jury,*''^® 

The  rule  of  the  above  case  may  be  now  considered  as  a  settled 
principle  in  California.  There  are  intimations  of  a  contrary 
view  in  one  or  two  cases,*'^  but  later  well-considered  cases 
may  be  considered  conclusive  on  the  subjecL^''^ 

There  is  in  criminal  cases  involving  severe  punishment  in 
case  of  conviction,  a  strong  temptation  to  make  a  showing  of 
the  disqualification  of  jurors  who  have  tried  the  case,  by  estab- 
lishing  statements  inconsistent  with  the  testimony  given  on 
voir  dire  of  the  absence  of  an  opinion  touching  the  guilt  or  in- 
nocence of  the  accused.  For  this  reason  courts  require  clear 
and  abundant  proof  of  very  positive  expressions  of  opinion 
adverse  to  defendants  before  granting  new  trials  for  such  cause. 
A  hypothetical  opinion  expressed  by  a  juror  prior  to  a  trial, 
that  if  what  he  had  read  about  the  case  was  true  accused  ought 
to  be  convicted  on  general  principles,  was  held  not  alone  suffi- 

160  Woodward  v.  Leavitt,  107  MaKS.  453,  0  Am.  Bep.  49.  To  same 
effect,  Harrington  v.  Worcester  etc.  By.  Co.,  157  MsCss.  579,  32  JS.  K 
955. 

170  See  ante,  fi§  82-88. 

171  People  V.  Goldenson,  76  Cal.  328,  19  Pac.  161;  People  v.  Murray, 
85  CaL  350,  24  Pao.  666. 

172  People  V.  Stokes,  103  Cal.  193,  42  Am.  St.  Bep.  102,  37  Pac. 
207;  People  v.  Azoff,  105  Cal.  632,  39  Pac.  59. 
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cicnt  to  warrant  a  new  trial.*'"*  Expressions  of  hostility  after 
hearing  the  evidence  cannot  be  made  available  as  evidence  to 
prove  bias  at  the  time  a  juror  was  sworn  to  try  the  ease,*''* 
and  it  will  usually  require  the  afiBdavit  of  more  than  one  dis- 
interested witness  to  overcome  the  sworn  testimony  of  a  juror 
on  his  voir  dire  examination  to  the  effect  that  he  is  free  from 
bias,  especially  if  the  aflSdavit  of  the  juror  whose  impartialicy 
is  thus  assailed  be  produced  and  contradicts  the  impeaching 
evidence.  In  Territory  v.  Burgess,*^*^  the  defendant,  to^  sustain 
his  motion  for  a  new  trial,  filed  the  affidavits  of  two  persons, 
one  of  whom  swore  that  one  juror  had  expressed  an  opinion 
as  to  the  guilt  of  the  accused  before  the  trial,  and  the 
other  that  another  juror  had  also  expressed  such  an  opinion 
prior  to  his  sitting  on  the  jury,  and  both  of  the  said  jurors  on 
their  voir  dire  had  stated  that  they  had  never  expressed  or 
formed  an  opinion  concerning  defendant's  guilt  or  innocence. 
The  two  jurors  were  thereupon  brought  into  court,  sworn,  and 
subjected  to  examination.  They  denied  ever  having  expressed 
the  opinion  set  forth  in  said  affidavits.  The  motion  for  a  new 
trial  was  denied,  and  it  was  held  that  the  denials  of  the  jurors  re* 
butted  the  statements  of  the  persons  making  the  afiSdavits,  and 
that  there  was  no  error  in  denying  a  new  triaL 

178  state  Y.  Gile,  8  Waah.  12,  35  Pae.  417. 

174  State  V.  AnderBon,  14  Mont.  541,  37  Pae.  1. 

175  8  Mont.  57,  19  Pae.  558.  In  this  case  the  court  per  De  Wolfe 
J.,  said:  "In  this  connection  it  is  not  improper  to  say  that  the 
temptation  is  strong  on  the  part  of  a  defendant  who  has  been  con- 
victed in  a  criminal  eaae  and  particularly  on  the  grave  charge  of 
murder,  to  try  and  obtain  a  new  trial  on  the  two  grounds  alleged  in 
this  case— of  misconduct  of  the  jury,  and  the  incompetency  of  a  juror 
by  reason  of  having  expressed  an  opinion  in  the  case.  These,  when 
the  facts  clearly  establish  the  misconduct  in  the  one  case,  or  the 
expression  of  an  opinion  by  a  juror  in  the  other,  are  plainly  sufficient 
grounds  for  granting  a  new  triaL  But,  in  view  of  the  temptation  on 
the  part  of  the  defendant,  and  also  on  the  part  of  his  friende,  to  ob- 
tain a  rehearing  in  the  case  of  conviction,  and  in  view,  also,  of  the 
facility  with  which  affidavits  for  that  purpose  can  be  obtained,  courts 
should  closely  scan  affidavits  procured  for  that  end;  and,  unless  con- 
vinced of  their  correctness,  should  not  be  influenced  by  them  in  grant- 
ing a  new  trial,  and  this,  we  think,  has  been  the  action  of  the 
district  court  in  the  present  case."  And  in  State  v.  Davis  ( Idaho )» 
53  Pae.  678,  it  was  held  that  one  or  two  ex  parte  affidavits  are  not 
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§  407.    limting  consideration  of  connter-affidavitSy  on  ques- 
tion of  newly  discovered  evidence. 

There  have  appeared  to  the  courts  of  some  of  the  states  good 
reasons  for  limiting  the  admissibility  of  counter-aflBidavits  to 
the  question  of  diligence  and  the  like  and  denying  them  con- 
sideration in  so  far  as  it  was  sought  therein  to  controvert  the  facts 
set  forth  in  the  affidavits  of  the  movant  as  newly  discovered.*^'* 
In  other  states^  in  addition  to  controverting  the  showing  in 
such  matters  as  diligence^  they  are  allowed  for  the  purpose  of 
attacking  the  credibility  of  the  new  witnesses,  but  rejected  for 
further  purposes.*^  In  California,  though  the  question  seems 
not  to  have  been  seriously  litigated  in  any  case,  yet  the  case  of 
Shafer  v.  WiUis*^^  should  be  considered  authority  to  the  effect 
that,  while  counter-affidavits  are  admissible  on  every  other 
matter  offered  for  the  consideration  of  Ihe  court,  in  affidavits 
in  chief  alleging  newly  discovered  evidence,  they  are  not  ad« 
missible  in  so  far  as  they  seek  to  controvert  the  truth  of  the 
alleged  new  matter  itself.  The  decision  was  concurred  in  by 
the  three  justices  composing  a  department,  but  the  view  ju<,t 
stated  was  maintained  in  a  concurring  opinion  which  contained 
a  very  emphatic  dissent  from  some  of  the  language  con- 
tained in  the  opinion.  This  concurring  opinion  was  by  two  of 
the  three  justices;  so  that  the  decision  of  the  court  on  this  point 
is  really  contained  in  the  concurring  opinion,  which  is  in  part 
as  follows:  "Section  657  of  the  Code  of  Civil  Procedure  pro- 
vides that  a  new  trial  may  [must]  be  granted  'for  any  of  tho 
following  causes  materially  affecting  the  substantial  rights  of 
such  party  ....  4.  Newly  discovered  evidence,  material  for  the 
party  making  the  application,  which  he  could  not,  with  reason- 
able diligence,  have  discovered  and  produced  at  the  trial.'  Now, 
if  a  showing  is  made  which  satisfies  the  statute,  the  party  in 

sufficient  to  overcome  the  statement  of  the  jnror  on  his  voir  dire 
examination  where  such  jnror  is  shown  to  have  a  (irood  reputation  for 
truth  and  veracity.  To  same  effect:  State  v.  Hall,  24  Wash.  255,  64 
Pac.  153.  Conflicting  affidavits  as  to  disqualification  of  juror— new 
trial  denied:   Wilson  v.  Seaman,  15  S.  Dak.  103,  87  N.  W.  577. 

176  See  Nelson  v.  Life  Assur.  Soc,  73  111.  App.  133. 

177  See  Greenleaf  v.  Grounder,  84  Me.  50,  24  Atl.  461;  Moore  v. 
State,  96  Tenn.  209,  33  S.  W.  1046. 

178  124  Cal.  36,  56  Pac.  635. 
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entitled  to  a  new  trial  in  court  according  to  the  law  regulating 
such  trials.  The  court  cannot^  in  lieu  of  such  new  trial,  de« 
termine  the  issue  of  fact  on  affidavits  and  find  that,  though  sucti 
evidence  material  under  the  rigid  rules  especially  applied  t> 
these  motions^  and  which,  if  true,  would  probably  require  a 
diSorent  judgment,  can  be  produced,  nevertheless,  the  opposing 
party  can  refute  the  new  testimony  by  other  evidence,  also  new. 
This  would  be  to  retry  the  issue  on  affidavits,  and  to  deny  the 
trial  according  to  established  procedure,  such  as  the  statutes 
provide  the  moving  party  who  makes  such  a  case  shall  hav»*. 
....  On  many  points,  no  doubt>  the  affidavits  of  the  moving 
party  may  properly  be  overccHue  by  counter-affidavits.  As  to  the 
use  of  due  diligence,  or  that  the  evidence  is  newly  discovered, 
or  can  be  had,  no  doubt  affidavits  of  the  proposed  witnesses  might 
be  read  to  show  that  they  would  not  testify  as  represented,  in 
short,  any  pertinent  matter  may  then  be  tried  except  the  issue 
of  fact  to  which  the  newly  discovered  evidence  is  addressed. 
That  issue  cannot  be  then  tried,  although  the  court  may  examine 
the  proposed  testimony  and  compare  it  with  the  case  already 
made  upon  the  trial  to  determine  its  relevancy  and  importance, 
and  if  it  determines  that  the  evidence,  if  true  would  most  prob- 
ably not  change  the  result,  the  motion  should  be  denied.''  In 
a  prior  case  the  court,  in  speaking  of  the  use  which  might  be 
made  of  counter-affidavits  said :  "Counter-affidavits  may  be 
used  on  such  motion  to  show  that  due  diligence  has  not  been 
used."  i*^ 

§  408.    Knowledge  of  court — ^How  made  available  on  motion. 

The  knowledge  of  the  court  of  matters  occurring  and  prop- 
erly coming  before  the  it  during  the  trial  may  be,  and  usually 
is  resorted  to  more  or  less  at  the  hearing.  Just  how  far  and  to 
what  extent  this  knowledge  can  be  made  available,  and  how 
far  it  is  conclusive  as  against  evidence  to  the  contrary  has 
seldom  been  made  the  subject  of  serious  and  extensive  dis- 
cussion in  the  higher  courts.  In  one  case,  as  previously  shown, 
the  mere  recollection  and  belief  of  the  court  was  ignored,  and 
the  affidavits  of  witnesses  accepted  in  preference  to  it  on  ap- 

179  People  v.   Cesena,   90  Cal.  381,   383,  27  Pae.  300.    Bee,  also. 
State  V.  Gay,  18  Mont.  51,  44  Pac.  411. 
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peal,*®^  and  as  will  elsewhere  be  shown/®^  the  decision  of 
the  court  as  to  whether  a  party  excepted  to  a  ruling  may  be  over- 
come by  a  proper  proceeding.  In  order  that  the  knowledge 
of  the  court  may  be  made  available  at  the  hearing,  it  is  not 
necessary  that  the  judge  be  sworn;  for  instance,  to  show  that 
he  admonished  the  bailiff  not  to  allow  the  jury  to  read  paper:^ 
relating  to  the  trial.  Such  fact,  if  material  may  be  stated  in 
the  bill  or  statement  without  proof.*®*  This  rule  is  of  special 
importance  where  the  motion  is  made  on  the  minutes  in  all 
cases  when  the  presence  and  services  of  a  stenographer  hava 
been  dispensed  with.  In  Malcolmson  t.  Harris,*®*  the  court 
said:  '^That  a  judge  may  and  must  consider  on  a  motion  for 
a  new  trial,  made  in  advance  of  a  statement,  all  evidence  ma« 
terial  to  the  grounds  and  specifications  of  the  notice,  whether 
reported  or  not,  is  something  which  the  legislature  may  well 
have  deemed  too  obvious  to  call  for  express  enactment;  and  if 
such  evidence  is  to  be  considered,  it  must  go  into  the  statement." 
And  a  writ  of  mandate  was  awarded  compelling  the  trial  judge 
to  settle  the  statement  according  to  his  recollection  of  the  evU 
dence  and  proceedings. 

§  409.    Disqualifieation  of  jurors  as  witnesses  at  hearing. 

The  disqualification  of  jurors  as  witnesses  on  motion  for  new 
trial  to  impeach  or  in  any  way  discredit  their  verdict  is  a  common- 
law  principle  founded  upon  the  most  important  consi<}erations  of 
public  policy.  The  rule  as  thus  settled  is  recognized  and  en- 
forced in  the  courts  of  every  state,  with  perhaps  only  one  ex- 
ception,*®^ with  a  few  qualifications^  sometimes  made  by  statute, 

ISO  See  ante,  S  43. 

181  See  post,  9  458. 

182  People  Y.  Azoff,  105  CaL  632,  636,  39  Pac.  5d.  In  this  ease 
the  court  said:  "There  was  no  error  in  refusing  to  permit  the  trial 
judge  to  be  sworn,  on  the  hearing  of  the  motion  for  a  new  trial,  to 
show  that  he  had  admonished  the  bailiff  not  to  allow  the  jury  to  read 
papers  relating  to  the  case.  On  this  motion  such  admonition  would 
cut  no  figure,  and,  if  the  fact  existed,  it  was  a  matter  within  the 
knowledge  of  the  court,  and  might  have  been  stated  as  a  fact  in  a  bill 
of  exceptions  without  proof." 

183  90  Cal.  262,  263,  27  Pac.  206. 

184  Code  of  Criminal  Procedure  of  Texas,  article  817,  subdivision 
8,  makes  the  voluntary  affidavits  of  jurors  competent  to  prove  mis- 
conduct in  felony  cases:  Keith  v.  State  (Tex.  Cr.  App.),  56  ».   W, 

Kew  Trial,  Vol.  1-48 
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and  in  other  instances  in  the  ahsence  of  any  statutory  re- 
laxation.^®* In  California  and  in  several  other  states  an  ex- 
ception is  made  in  the  case  of  '^chance"  verdicts.  The  presence 
of  this  exception  in  the  statute*®®  is  held  to  be  exclusive  of 
all  others.  The  general  rule  was  established  at  a  very  early 
date  in  that  state.  In  the  case  of  People  v.  Baker/®''  Bennett, 
J.,  said:  "We  consider  it  a  settled  rule,  founded  upon  consid- 
erations of  necessary  policy,  that  the  testimony  of  a  juryman 
cannot  be  received  to  defeat  his  own  verdict/'    By  an  amend- 

628.  Otherwise  the  general  rule  prevails  as  in  other  states:  See 
Wood  V.  Gulf  et<j.  By.  Co.  (Tex.  Civ.  App.),  40  S.  W.  24.  If  it  be 
misconduct  in  legal  sense  for  jurors  to  ignore  and  disregard  the 
charge  of  the  court  in  considering  the  evidence,  it  cannot,  at  any  rate^ 
be  shown  by  the  affidavits  of  jurors:  Dewey  v.  State  (Tex.  Or.  App.), 
53  S.  W.  886.  Affidavits  as  to  statements  of  jurors  out  of  court  to  the 
other  jurors  are  admissible  in  Texas  in  felony  eases:  Mason  v.  State 
(Tex.  App.),  16  S.  W.  766.  But  probably  because  jurors  in  Texas  may 
impeach  their  verdiet  for  misconduct  in  such  cases^by  their  own  affi- 
davits. 

186  See  Smith  v.  State,  59  Ark.  132,  43  Am.  St.  Bep.  20,  26  S.  W. 
712;  Wray  v.  Carpenter  (Colo.),  25  Am.  St.  Bep.  265,  27  Pac.  248; 
Territory  v.  King,  6  Dak.  131,  50  N,  W.  623;  Cornwall  v.  Stete,  91 
Ga.  277,  18  S.  E,  154;  Griffith  v.  Montandon,  4  Idaho,  377,  39  Pac. 
548;  State  v.  Bigley  (Idaho),  62  Pac.  679;  State  v.  Murphy  (Idaho), 
61  Pac  462;  Purcell  v.  Tibblea,  101  Iowa,  24,  69  N.  W.  1120;  Christ 
V.  Webster  City,  105  Iowa,  119,  74  N.  W.  743;  State  v.  Corcoran,  50 
La.  453, 23  South.  511;  Commonwealth  v.  White,  147  Mass.  76,  16  N.  E. 
707;  People  v.  Martin,  116  Mich.  446,  74  N.  W.  653;  State  v.  Palmer, 
161  Mo.  152,  61  S.  W.  651;  State  v.  Gage,  52  Mo.  App.  464;  Fitz 
gerald  v.  Clark,  17  Mont.  100,  52  Am.  St.  Bep.  665,  42  Pac.  273; 
Savary  v.  State,  62  Neb.  11,  87  N.  W.  34;  Gran  v.  Houston,  45  Neb. 
813,  64  N.  W.  245;  State  v.  Crutchley,  19  Nev.  368,  12  Pac.  113;  State 
V.  Andre,  14  S.  Dak.  215,  84  N.  W.  783;  State  v.  Bennett,  40  S.  C. 
308,  18  S.  E.  886;  Scraggs  v.  State,  90  Tenn.  81,  15  S.  W.  1074; 
Hannum  v.  State>  90  Tenn.  647,  18  S.  W«  269;  Homer  v.  Inter  Moun- 
tain Abstract  Co.,  9  Utah,  193,  33  Pac.  700;  People  v.  ttitchie,  12 
Utah,  380,  42  Pac.  209;  Bartlett  v.  Patton,  33  W.  Va.  71,  10  S.  13. 
21;  Marvin  v.  Yates,  26  Wash.  50,  66  Pac.  131;  Bunco  v.  McMahon, 
6  Wyo.  24,  42  Pac.  23.  Though  the  affidavits  of  jurors  may  not  be 
received  to  establish  misconduct  of  the  jury,  yet  they  may  be  re- 
ceived to  show  misconduct  of  others:  Heller  v.  People,  22  Colo.  SSupp. 
11,  43  Pac.  124. 

186  See  Cal.  Code  Civ.  Proc,  §  657,  subd,  2» 

187  1  Cal.  403. 
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ment  to  the  Practice  Act  in  1862  it  waa  provided  that  verdicts 
found  By  a  "resort  to  the  determination  of  chance"  might  be 
impeached  by  the  affidavits  of  jurors.  The  exception  has  re- 
mained in  the  law  ever  since^  substantially  as  at  first  enacted. 
In  People  v.  Wyman/®®  the  eflfect  of  this  exception  to  exclude 
all  other  exceptions  was  first  declared,  the  court  saying:  ^^y 
declaring  in  what  cases  verdicts  may  be  impeached  by  the  affi- 
davits of  jurors  the  legislature,  upon  the  maxim,  "Expressio 
unius,  exclusio  alterius  est,^'  has  declared  that  verdicts  of  a 
different  class  shall  not  be  so  impeached/'  This  construc- 
tion was  adopted  in  subsequent  cases.*®*  In  all  the  states  ex- 
cept Texas  (where  by  statute  the  affidavits  of  jurors  both,  to 
prove  and  disprove,  misconduct  are  freely  admitted), the  general 
rule  is  recognized.  But  the  courts  of  many  of  them  allow  ex- 
ceptions, which  vary  greatly,  those  of  scarcely  any  two  states 
agreeing  as  to  what  exceptions  shall  be  made.*®^  In  discussing 
the  policy  of  the  general  rule  Temple,  J.,  delivering  the  opinion 

188  15  Cal.  75. 

189  See  Boyce  v.  California  Stage  Co.,  25  Cal.  460;  People  v.  Gray, 
61  Cal.  164,  44  Am.  Rep.  549;  People  v.  Pratt,78  Cal.  345,  20  Pac.  731; 
People  V.  Deegan,  88  Cal.  602,  26  Pac.  500;  People  v.  Murray,  94  Cal. 
212,  28  Am.  St.  Eep.  113,  29  Pac.  494;  People  v.  Azoff,  105  CaL  632, 
C35,  39  Pac.  59;  People  v.  Soap,  127  Cal.  408,  59  Pac.  771.  The  con- 
stitutional amendment  allowing  nine  jurors  to  return  a  verdict  in 
a  civil  case  does  not  alter  the  rule  forbidding  verdicts  being  im- 
peached by  testimony  of  jurors:  Saltzman  v.  Sunset  T.  &  T.  Co.,  123 
Cal.  501,  58  Pac.  169. 

190  The  broadest  exception  is  allowed  in  the  federal  courts,  and 
stops  little  short  of  an  abrogation  of  the  general  rule:  See  Maddox  v. 
United  States,  146  U.  S.  140,  13  Sup.  Ct.  Eep.  50;  Ewer's  Admr.  v.  Na^ 
tional  Imp.  Co.  (C.  C),  63  Fed.  562;  Muse  v.'  Montana  Ore  Purchasing 
Co.  (XT.  S.  C.  C),  105  Fed.  337.  The  same  may  be  said  of  Wisconsin. 
See  Peppercorn  v.  Black  Eiver  Falls  (City  of),  89  Wis,  38, 46  Am.  St. 
Bep.  818,  61  N.  W.  79,  holding  affidavits  of  jurors  admissible  to  prove 
unauthorized  view  of  premises;  Hempton  v.  State,  111  Wis.  127,  86 
N.  W.  596,  holding  that  the  conduct  of  jurors  while  outside  of  the 
courtroom,  impeaching  their  verdict,  may  be  shown  by  their  own 
affidavits.  To  same  effect,  is  Bush  v.  St.  Paul  City  St.  By.  Co..  70 
Minn.  5,  72  N.  W.  733.  It  is  held  in  Nebraska  that  when  the  mis- 
conduct to  prove  which  affidavits  of  jurors  are  offered  does  not  inhere 
in  verdict,  as  when  it  relates  to  reading  newspapers,  calling  witnesses 
before  them  out  of  court  etc.  Such  affidavits  may  be  received:  Harris 
V.  State,  24  Neb.  803,  40  N.  W.  317. 
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in  People  v.  Azoff/®^  said:  "Other  courts  do  not  agree  npon 
the  exceptions  which  should  be  made  to  the  rule,  and,  if  the 
question  were  an  open  one,  I  think  the  rule  established  here  is 
the  best.  Hardships  will  arise  under  either  rule;  but  whilo 
it  will  occasionally  appear  that  justice  will  miscarry  unless 
such  evidence  can  be  regarded,  the  contrary  rule  opens  the 
door  wide  to  corrupt  practices.  The  jury  will  be  subjected  to 
influences,  after  they  have  discharged  their  duty  as  jurors,  to 
induce  them  to  repent  of  their  decision  and  endeavor  to  revoke 
it.  They  would  then  be  liable  to  be  tampered  with.  Indeed,  It 
would  be  difficult  to  place  a  limit  to  the  corruption  such  a  prac- 
tice might  engender.*'  It  is  held  in  Illinois  that  the  rule  has 
no  application  where  the  testimony  of  fellow-jurors  is  offered 
to  prove  that  a  juror  swore  untruthfully  on  his  voir  dire,  touch- 
ing his  qualifications,  and  that  he  was  really  a  prejudiced 
juror.***  The  same  question  appears  not  to  have  been  passed 
upon  elsewhere.  The  only  doubtful  point  in  such  a  decision  is 
as  to  whether  such  evidence  impeaches  the  verdict  or  tends 
merely  to  establish  an  irregularity.  That  ground  for  new  trial 
hafi  been  treated  in  this  work  as  an  irregularity  rather  than 
as  misconduct  of  the  jury.*®*  Still  it  must  be  conceded  thit 
to  show  that  the  verdict  was  not  that  of  impartial  jurors,  at- 
tacks or  impeaches  it,  just  as  effectually  as  if  misconduct  after 
the  jurors  were  sorwn  were  charged. 

The  general  rule  that  evidence  as  to  the  effect  of  misconduct, 
shown  to  have  occurred,  upon  the  verdict,  being  on  a  question 
for  the  exclusive  determination  of  the  court,  and  therefore 
inadmissible,  has  been  already  adverted  to.  The  rule  that  the 
affidavits  of  jurors  sought  to  be  used  for  the  purpose  of  show- 
ing the  absence  of  prejudicial  effect  are  inadmissible,  holds 
good  even  in  jurisdictions  where  there  are  exceptions  to  the 

1»1  105  Cal.  632,  635,  39  Pac.  59. 

102  Wert  Chicago  St.  By.  Co.  v.  Huhnke,  82  111.  App.  404.  It  was 
al0o  held  in  Hyman  v.  Eamea,  41  Fed.  676,  that  where  the  question 
on  motion  for  new  trial  is  whether  a  juror  declared  himself  in  favor 
of  one  of  the  parties  before  the  trial,  and  there  was  evidence  to  show 
that  he  did  so,  the  affidavits  of  the  other  jurors  showing  that  ho  made 
similar  declarations  in  the  juryroom  were  admissible. 

108  See  ante,  c.  6. 
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rule  which  excludes  their  evidence  to  impeach  their  verdicts,*** 
as  well  as  in  Texas  where  their  testimony  is  admitted  to  show 
misconduct.*®*^ 

Within  the  reason  of  the  rule  excluding  the  testimony  of 
jurors  to  impeach  their  verdicts  comes  evidence  of  statements 
of  jurors  after  return  of  the  verdict  having  the  same  effect,  or 
tendency,  and  it  is  likewise  excluded.*®^      Such  evidence,  in 

104  Mattox  V.  United  States,  146  XT.  S.  140,  13  Sup.  Ct.  Rep.  50; 
Horse  v.  Montana  Ore  Pur.  Co.  (U.  S.  C.  C),  105  Fed.  337. 

1*5  See  Favro  v.  State  (Tex.  Cr.  App.),  59  S.  W.  885. 

196  Siemsen  v.  Oakland  etc.  By.  134  Gal.  494,  66  Pae.  672;  People 
V.  AzoflP,  105  CbI.  632,  39  Pac  S9;  Territory  v.  Taylor,  1  Dak.  Ter. 
484;  Barker  v.  Livingston  County  Nat.  Bank,  30  ID.  App.  591;  Smith 
V.  Smith,  169  ID.  623,  48  N.  K  306;  Sharpe  v.  WiUiams^  41  Kan.  56, 
20  Pac.  497;  Cain  Bros.  Co.  v.  WaUace,  46  Kan.  138,  26  Pac.  445; 
State  V.  Bush,  95  Mo.  199,  8  S.  W.  221;  Praffer'  v.  MiUer,  69  Mo. 
App.  501;  State  v.  Jackson,  9  Mont.  508,  24  Pac.  213;  State  v.  An- 
derson, 14  Mont.  541,  37  Pac.  1;  Johnston  v.  Allen,  100  N.  C.  131,  5 
S.  E.  666;  Palmer  v.  State,  65  N.  H.  221,  19  Atl.  1003;  Luft  v.  Lin- 
dane, 17  B.  I.  420,  22  Atl.  942.  In  Spies  v.  People^  122  HI.  1,  3  Am. 
St.  Bep.  320,  .12  N.  E.  865,  17  N.  E.  898,  the  court  said:  "It  is  a 
dangerous  practice  to  allow  verdicts  to  be  set  aside  upon  ex  parte 
affidavits  aa  to  what  jurors  are  claimed  to  have  said  before  they 
were  summoned  to  act  as  jurymen^  The  parties  making  such  affi- 
davits submit  to  no  cross-examination,  and  the  correctness  of  their 
statement  is  subject  to  no  test  whatever."  To  same  effect  State 
V.  Peterson,  38  Cal.  204.  In  State  v.  Anderson,  supra,  the  defendant 
presented  affidavits  to  the  effect  that  one  of  the  jurors  had  said:  "If 
that  man  gets  a  new  trial,  and  is  turned  loose,  he  shall  never  get 
out  of  this  town  alive.  I  wiU  shoot  him  down  with  my  own  hand, 
like  a  dog.''  Of  this  the  supreme  court  in  affirming  the  order  deny- 
ing a  new  trial,  said:  "Bich,  in  his  affidavit  used  on  the  hearing, 
does  not  deny  that  he  made  use  of  these  expressions,  but  he  says 
that  they  were  aU  made  since  the  verdict  was  rendered,  and  that 
his  opinion  so  expressed  was  formed  by  hearing  the  evidence  adduced 
at  the  trial,  and  that  when  he  was  impaneled  as  a  juror  he  had  no 
bias  or  prejudice  whatever.  These  expressions  are  urged  as  show- 
ing prejudice  by  the  juror  Bich.  'Prejudice'  means  'prejudgment'; 
'judgment  beforehand.'  Bich's  statements  certainly  show  his  opin- 
ion or  judgement  as  to  defendant's  guilt.  His  veidict  also  showed 
that,  as  it  ought.  But  the  expressions  do  not  show  his  prejudgment 
or  prejudice.  The  showing  is  uncontradicted  that  this  was  the 
juror's  after- judgment— his  opinion  after  the  trial—and  formed  upon 
hearing  the  evidence.  His  opinion  of  the  guilt  of  the  defendant, 
after  the  trial,  and  after  the  verdict  of  guilty  cannot  be  taken  aa 
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addition  to  the  rule  of  public  policy^  against  its  admission  is 
subject  to  the  further  objection  that  it  is  hearsay.  A  resort 
to  a  determination  by  chance  being  a  species  of  misconduct, 
jurors  are  not  permitted  to  give  evidence  of  the  same,  in  the 
absence  of  a  statutory  exception  on  the  subject.**'^  The  pre- 
ponderance of  authority  is  to  the  effect  that  what  is  known 
as  a  '^quotienf'  verdict  is  a  chance  verdict;*®®  and  in  the  ab- 
sence of  such  a  statutory  exception,  these  are  within  the  rule 
of  exclusion. 

proof  that  he  held  such  opinion  before  the  trial,  in  the  absence  of  any 
showing  that  he  did  hold  such  opinion,  and  in  the  presence  of  the 
express  showing  that  he  did  not  hold  any  such  opinion  before  the 
trial.  This  ground  for  new  trial  was  also  properly  overruled  hj  the 
court."  So  in  Territory  v.  Burgess,  8  Mont.  57,  19  Pac  558,  Justice 
De  Wolfe,  delivering  the  opinion,  said:  "In  this  connection,  it  is  not 
improper  to  say  that  the  temptation  ie  strong  on  the  part  of  a  de- 
fendant who  has  been  convicted  in  a  criminal  case,  and  particularly 
on  the  grave  charge  of  murder,  to  try  and  obtain  a  new  trial  on 
the  two  grounds  alleged  in  this  case— of  misconduct  of  the  jury, 
and  incompetency  of  a  juror  by  reason  of  having  expressed  an  opinion 
in  the  case.  These,  when  the  facts  clearly  establish  the  misconduct  in 
the  one  case,  or  the  expression  of  an  opinion  by  a  juror  in  the  other, 
are  plainly  sufficient  grounds  for  granting  a  new  trial.  But  in  view 
of  the  temptation  on  the  part  of  the  defendant,  and  also  on  the  part 
of  his  friends,  to  obtain  a  rehearing  in  the  case  of  conviction,  and 
in  view,  also,  of  the  facility  with  which  affidavits  for  this  purpose 
<',an  be  obtained,  courts  should  closely  scan  affidavits  procured  for  that 
end,  and,  unless  convinced  of  their  correctness,  should  not  be  in- 
€uenced  by  them  in  granting  a  new  trial;  and  this,  we  think,  has 
been  the  action  of  the  district  court  in  the  present  case." 

107  Moses  V.  Central  Park  etc.  R.  B.  Co.  (N.  Y.  Com,  PL),  23  N. 
T.  Supp.  23;  Carpenter  v.  Willey,  65  Vt.  168,  26  Atl.  488;  Kunkel  v. 
Hughes  (Com.  PI.),  6  Pa.  Dist.  R.  356;  Clark  v.  Manchester,  64  N.  H. 
471,  13  Atl.  667;  Alexander  v.  Humber,  86  Ky.  565,  6  S.  W.  453. 

108  Dixon  V.  Pluna,  98  Cal.  384,  35  Amu  St.  Bep.  180,  33  Pac  268, 
overruling  Turner  v.  Tuolumne  Water  Co.,  25  CoL  397;  Gordaa 
V.  Trevathan,  13  Mont.  387,  40  Am.  St.  Rep.  452,  34  Pac.  185;  Long 
V,  Collins,  12  S.  Dak.  621,  82  N.  W.  95,  overruling  Ulrick  v.  Trust  Co., 
2  S.  Dak.  285,  49  N.  W.  1054.  Such  affidavits  receivable  under  the 
Compiled  Laws  of  South  Dakota,  section  5088.  To  same  effect.  Flood 
v.  McClure,  3  Idaho,  587,  32  Pac  254;  Pawnee  Ditch  &  Improvement 
Co.  ▼.  Adams,  1  Colo.  App.  250,  28  Pac.  662;  East  Tennessee  etc.  B. 
B.  Co.  V.  Winters,  85  Tenn,  240,  1  S.  W.  790;  Johnson  v.  Husband, 
22  Kan.  277;  Lee  v.  Chute,  10  Nev.  149;  Chicago  etc.  B.  B.  Co.  v. 
McDaniel,  134  Ind.  166,  32  N.  E.  728,  38  N.  E.  769;  Goodman  v.  Cody, 


759  HEARll^G  AND  DISPOSAL  OF  MOTiOiN.  «  409 

a 

As  to  whether  jurors  should  be  permitted  to  give  evidence  to 
the  effect  that  the  verdict  as  returned  was  not  the  verdict  agreed 
upon  or  to  which  they  assented  there  is  a  divergence  of  authority. 
In  some  cases  distinctions  have  been  drawn  between  evidence 
directed  to  matters  inhering  in  the  verdict^  that  is  alleged  to  be 

1  Wash.  Ter.  329,  34  Am.  Bep.  808,  and  XM>te;  Dorr  y.  Fenno,  12  Fick, 
521;  Pekin(Cityof)  ▼.Winkel,??  lU.  56;  Hamilton  v.  Bailroad  Co.,  36 
Iowa,  51.  Preliminary  to  deciding  that  a  quotient  verdict  is  a 
chance  verdict,  and  that  the  juror's  affidavit  was  admissible  to  prove 
it,  in  Dixon  v.  Plums,  supra,  Garoutte,  J.,  delivering  the  opinion  said: 
'' Appellant  moved  for  a  new  trial  upon  the  ground  of  misconduct 
of  the  jury  in  this,  that  they  arrived  at  their  verdict  by  a  resort  to 
the  determination  of  chance.  The  code  expressly  provides  that  such 
misconduct  may  be  shown  by  the  affidavits  of  jurors  (Code  Civ, 
Proc,  9  657),  and  in  support  of  the  motion  appellant  presented  the 
affidavit  of  one  Koster,  a  juror,  wherein  he  stated:  'That  upon  re- 
tiring to  the  juryroom  the  twelve  jurors  first  agreed  by  a  vote  that 
the  average  sense  of  th«  jurors  should  control  in  arriving  at  what 
the  verdict  should  be,  and  then  the  twelve  jurors  agreed  to  be  con- 
trolled by  their  vote,  and  voted  that  the  said  average  sense  of  the 
jurors  should  be  arrived  at  in  the  manner  following,  namely,  by  each, 
individual  juror  writing  on  a  piece  of  paper  what  he  would  fix  the 
verdict  at,  and  that  the  sums  so  written  should  then  be  added  to- 
gether, and  the  aggregate  divided  by  twelve,  and  that  the  amount 
jesulting  should  be  taken  as  the  average  sense  of  the  jurors,  and  be 
put  in  the  verdict  accordingly,  and  thereupon  the  said  plan  was 
carried  out,'  etc.  Courts  have  not  been  astute  in  perceiving  suf- 
ficient error  to  set  aside  verdicts  upon  the  ground  here  relied  upon, 
and  evidence  sustaining  the  verdict  has  been  generally  favored;  but 
upon  this  motion  no  opposing  affidavits  were  offered,  and  the  merits  of 
the  contention  rest  alone  upon  the  sufficiency  of  the  statement  of  facts 
above  recited.  Beducedtoits  lowest  terms,  the  affidavit  plainly  dis- 
closes that  the  verdict  was  the  result  of  a  previous  agreement,  and  was 
arrived  at  upon  the  basis  that  the  amount  of  the  verdict  should  be  the 
quotient  resulting  from  a  division  wherein  twelve  was  the  divisor, 
and  the  sum  of  the  various  amounts  at  which  each  juror  would  fix 
the  verdict,  the  dividend.  The  calculation  was  made  in  pursuance 
of  a  prior  agreement  that  the  result  should  be  the  verdict,  and  that 
result  was  adopted  as  the  verdict,  not  upon  further  consideration  of 
the  jury  and  upon  the  determination  that  such  amount  formed  a  just 
and  proper  verdict,  but  it  was  adopted  in  pursuance  of  the  prior 
^agreement.'  The  decisions  of  our  courts  dearly  indicate  that  they, 
do  not  countenance  such  procedure,  and  the  verdict  must  be  set  aside 
if  the  affidavits  of  jurors  are  entitled  to  be  received  as  evidence  to 
prove  the  agreement  and  the  consummation  thereof,  and  that  matter 
is  dependent  upon  the  solution  of  the  question:   Is  the  verdict  a 
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mistakes  and  misunderstandings  by  which  they  were  led  to  agree 
to  the  verdict  as  returned,  and  evidence  offered  to  prove  that  th& 
verdict  which  was  returned  was  not  that  a^eed  upon,  holding 
the  evidence  admissible  for  the  latter,  but  inadmissible  for  th^ 
former  purpose.***  But  the  same  objections  founded  upon 
considerations  of  public  policy  may  be  urged  against  his  im- 
peachment of  his  verdict  in  the  one  case  as  in  the  other.  It 
is  the  privilege  of  the  parties  to  have  the  jury  polled  upon 
the  return  of  a  verdict  in  open  court;  and  failing  to  do  thid 
they  should  not  be  subsequently  heard  to  object  that  it  wiis 
not  the  same  as  that  agreed  upon.  There  are  stronger  reasons 
for  allowing  a  mistalce  to  be  shown  in  the  case  of  a  sealed, 
verdict;  but  the  same  reasons  of  public  policy  stated  in  the 
opinion  in  People  v.  Azoff,  previously  quoted,  could  be  urged 
in  that  case.  Nevertheless,  such  reasons  should  not  be  per- 
mitted to  stand  in  the  way  in  a  clear  case  where  to  refuse  relief 
would  be  a  complete  miscarriage  of  justice.  The  aflSdavits  of 
jurors  were  received  in  an  Illinois  case  on  motion  for  new  trial 
in  such  a  case,  it  being  alleged  and  shown  by  the  affidavits  of 
jurors  that  the  verdict  returned  was  not  the  one  agreed  upon.^®*^ 
In  Arizona  it  was  held  that  the  rule  should  not  be  relaxed  in 
such  case.^*  It  might  be  worth  while  imder  such  circum- 
stances to  resort  to  the  provisions  of  statutes  such  as  section 
473  of  the  California  Code  of  Civil  Procedure  for  the  correction 

ehance  verdict,  within  the  meaning  of  the  statute?  Counsel  for  re- 
spondent, with  good  reason,  rely  upon  Turner  v.  Tuolumne  County 
Water  Co.,  25  CaL  397,  to  support  his  contention  in  this  regard.  It 
is  there  decided  that  a  verdict  arrived  at  in  the  manner  hereinbe- 
fore set  forth  is  not  a  chance  verdict,  and  therefore  cannot  be  at- 
tacked by  the  affidavits  of  jurors.  But  after  mature  consideration, 
we  think,  the  principle  there  declared  erroneous^  and  that  the  es- 
tablishment of  a  contrary  rule,  in  this  court  especially,  where  the 
rights  of  property,  reputation,  and  life  are  aU  taken  into  the  jury- 
room  and  there  passed  upon  by  jurors,  wiU  result  in  a  purer  and  more 
satisfactory  administration  of  justice." 

19*  Bee  Pelzer  Mfg.  Co.  v.  Hamburg-Bremen  Fire  Ins.  Co.  (C.  C), 
71  Fed.  826;  Kennedy  v.  Ball  ft  Wood  Co.,  91  Hun  197,  36  N.  T. 
Supp.  325;  Smalley  v.  Morris,  157  Pa.  St.  349,  27  Atl.  734. 

200  Schwamb  Lumber  Co.  ▼•  Schaar,  94  HI.  App.  544. 

!ZX>1  See,  also,  Torque  v.  Carrillo,  1  Ariz.  336,  25  Pae.  526;  Hallen* 
beck  V.  Garst,  96  Iowa,  509,  65  N.  W.  417. 
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of  the  verdict.  Obviously  this  should  be  done  at  the  earliest 
practicable  moment,  so  that  upon  a  decision  of  the  motion  either 
party  would  be  in  time  to  move  for  a  new  trial.  Upon  such 
motion  the  testimony  of  jurors  might  be  held  admissible.  This 
suggestion  is  made  in  view  of  it  analogy  to  the  approved  prac- 
tice of  correcting  findings  and  setting  aside  orders  granting  or 
denying  new  trials  on  the  grounds  of  mistake,  inadvertence, 
etc.  But  as  to  the  evidence  of  jurors  in  support  of  the  motion, 
it  must  be  admitted  that  the  reasoning  against  it  would  be  aj 
strong  as  when  sought  to  assail  their  verdicts  generally.  On 
the  other  hand,  it  may  be  said  that  the  correction  of  a  verdict 
is  a  diflEerent  matter  from  an  attempt  to  overthrow  it  For  a 
ease  of  mistake  as  to  evidence  or  misunderstanding  of  instruc- 
tions, and  the  like,  alleged  to  be  responsible  for  a  verdict,  it 
would  appear  preposterous  to. allow  an  exception  to  the  general 
rule.  Aside  from  the  reasons  upon  which  the  rule  itself  is 
founded,  there  is  no  necessity  for  its  relaxation  beause  the  party 
would  still  be  at  liberty  to  attack  the  verdict  as  against  law,  for 
insuflBciency  of  evidence  or  for  errors  in  law. 

In  a  New  York  case  the  affidavits  of  jurors  were  held  admis- 
sible to  show  that  their  answer  to  a  specific  question  submitted 
to  them  by  the  court  was  due  to  an  entire  misundertanding  of 
its  meaning  owing  to  the  ambiguity  of  its  phraseology.*^  But 
it  would  seem  that  a  more  appropriate  attack  would  have  been 
grounded  upon  irregularity  of  the  court.  It  appears  to  be 
well  settled,  where  the  general  rule  of  disqualification  is  in  force, 
that  a  misunderstanding  of  instructions  cannot  be  shown  by 
the  testimony  of  jurors,*^  or  that  by  any  means  or  for  any 
cause  a  juror  was  induced  to  assent  to  a  verdict  which  the  jury 
have  returned  into  court *^^ 

202  Webber  v.  Eeynolds,  32  App.  Div.  248,  62  N.  T.  Snpp.  1007. 

208  Murphy  v.  Murphy,  1  8.  Dak.  316,  47  N.  W.  142;  Gaines  v. 
White,  1  S.  Dak.  434,  47  N.  W.  524;  Castle  v.  Greenwich  Fire  Ins. 
Co.,  45  N.  T.  Supp.  901;  People  v.  Flynn,  7  Utah,  378,  26  Pac.  1114, 
holding  that  affidavits  of  jurors  showing  misunderstanding  of  in- 
Btructione  not  admissible;  Coil  v.  State,  62  Neb.  15,  86  N.  W.  925, 
holding  that  a  juror  will  not  be  permitted  to  testify  that  he  mis- 
understood the  testimony  of  a  witness. 

204  People  V.  Kloss,  115  Cal.  567,  578,  47  Pac  459;  Polhemus  v. 
Heiman,  50  CaL  438.    See,  also,  State  v.  Senn,  32  S.  C.  392,  11  S. 
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On  motion  for  new  trial  for  disqualification  of  a  juror,  the 
juror  cannot  testify  to  his  disqualification  in  contradiction  of 
his  testimony  on  voir  dire.*^"^ 

It  has  been  held  that  while  a  juror's  aflBdavit  will  not  be  re- 
ceived to  impeach  feis  verdict,  if  objected  to,  yet  if  admitted 
without  objection,  it  should  be  considered.*®®  But  courts  must 
take  cognizance  of  the  reasons  of  public  policy  underlying  the 
rule,  and  of  the  lacl  that  such  affidavits  would,  if  considered, 
infringe  the  rule  and  often  violate  the  secrecy  of  the  juryroom. 
Courts  would  generally  be  held  bound,  for  these  reasons  to  dis- 
regard such  affidavits,  even  in  the  absence  of  any  objection. 

Affidavits  of  jurors  are  freely  admitted  to  rebut  evidence 
alleging  misconduct,  and  to  sustain  their  verdicts  as  against 
all  manner  of  attack.?^ 

§  410.    Of  the  production  of  evidence  at  hearing. 

Statutes  are  found  in  nearly  all  the  states  specifically  pro- 
viding how  the  proceeding  for  a  new  trial  may  be  instituted 
and  upon  what  form  of  proof  it  may  be  heard.  Usually,  if  not 
universally,  the  records  and  files  and  tiie  proceedings  and  evi- 

E.  292,  State  v.  McNamara,  100  Mo.  100,  13  S.  W.  938.  In  the  firsb 
of  these  cases  the  court  said:  '*When  they  came  into  court  the  ver- 
dict was  read  by  the  foreman,  and  recorded  by  the  clerk,  and  then 
again  read  to  the  jury,  who  were  asked  if  that  was  their  verdict. 
No  juror  dissented,  and  the  polling  of  the  jury  was  waived.  A  juror 
cannot  be  allowed  to  impeach  a  verdict,  to  which  he  has  thus  as- 
sented, by  swearing  that  he  did  not  understand  it,  or  that  he  was  too 
timid  and  coDfused  to  express  his  dissent  at  the  time  when  he  ought 
to  have  dissented'':  See,  aI«o,  Polhemuif  v.  Heiman,  50  Oal.  438,  441; 
People  v.  Azoff,  105  Cal.  632,  39  Pac.  59. 

206  State  V.  Whitesides,  49  La.  Ann.  352,  21  South.  540.  Tho  rule 
stated  in  the  text  was  held  inapplicable  where  a  juror  asked  a  wit- 
ness for  the  accused  a  question  as  to  a  material  and  important 
m.^tter,  and  when  the  same  had  been  answered,  replied  to  the  witness 
that  the  latter  had  knowingly  testified  to  that  which  was  untrue,  and 
was  aware  that  the  juror  so  knew.  Such  conduct  was  held  to  show, 
prima  facie,  that  he  was  not  unbiased  and  impartial,  and  there  was 
good  cause  for  a  new  trial:  Smalls  v.  State,  102  Ga.  31,  29  S.  K.  153. 

206  Winn  v.  Reed,  1  Mo.  App.  456. 

207  State  V.  Gay,  18  Mont.  51,  44  Pac.  411 ;  HUl  v.  SUto,  91  Oa; 
153,  16  S.  E.  976;  McCorroick  v.  Monroe  (City  of),  2  Mo.  App. 
1062.    See,  also,  ante,  chapter  9. 
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dence  at  the  trial  are  proper  matters  for  consideration,  either 
alone,  or  in  connection  with  aflBdavits.  Perhaps  in  one  or  twa 
states  the  statutes  should  be  so  construed  as  to  permit  the 
motion  to  be  heard  upon  oral  testimony  alone  or  upon  affidavits 
and  depositions,  and  also  oral  evidence.  In  California  and 
states  having  similar  statutes  and  code  provisions  a  construction 
which  would  permit  a  hearing  upon  oral  evidence  would  seem 
impossible.  In  support  of  this  view  the  following  reasons  arc 
offered :  The  movant  must  elect  at  the  outset  upon  what  he  will 
have  his  motion  heard,  and  must  serve  his  notice  designating 
the  matters  upon  which  it  will  be  heard.  In  so  designating,  he 
is  restricted  by  the  statute  either  to  matters  already  before  the 
Cjourt  or  to  other  matters  to  be  produced  by  him  in  a  particular 
form.  To  permit  him  to  change  the  mode  of  proof  at  the 
hearing  after  serving  and  filing  such  notice,  and  to  have  the 
whole  matter  heard  on  oral  evidence,  would  not  only  be  a  de- 
parture from  the  express  mandatory  terms  of  the  statute,  but 
would  be  unjust  to  the  opposition  who,  without  notice,  might 
not  be  prepared  for  a  hearing  in  that  form.  The  statute  makes 
no  provision  for  notice  of  such  motion  on  oral  evidence.  The 
same  objections  would  lie  against  having  the  matters  heard 
orally  in  part,  i^  discretionary  power  of  the  court  to  permit 
the  oral  examination  or  cross-examination  of  affiants  would 
be  often  prejudicial,  unless  it  had  the  power  to  require  such 
examination.  But  it  could  not  be  even  plausibly  insisted  that 
the  court  could  require  either  party  to  produce  his  affiants 
after  they  had  procured,  filed  and  served  their  affidavits  accord- 
ing to  the  statute,  even  if  within  the  jurisdiction  of  the  court, 
or  to  refuse  to  receive  or  consider  sucli  affidavits  in  case  the 
affiants  were  not  produced.  Suppose,  however,  that,  for  in- 
stance, the  opposition  produces  in  court  one  of  the  movant's 
affiants  and  proceeds  under  this  alleged  discretionary  power 
of  the  court  to  cross-examine  him,  greatly  to  the  detriment  of 
the  showing  made  by  that  particular  affiant.  Suppose  the 
movant  has  ample  basis  for  a  new  trial  on  other  affidavits  which, 
however,  are  fully  contradicted  and  overcome  by  those  of  the  op- 
position. But  those  affiants  for  the  opposition  happen  to  be  be- 
yond the  reach  of  a  subpoena  or  non  est  inventus,  whereas  if 
the  movant  could  produce  them,  he  could,  by  cross-examination, 
completely  destroy  the  force  and  effect  of  their  affidavits.    Tlie 
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injustice  of  permitting  an  oral  hearing  in  part  is  susceptible 
of  illustration  in  great  detail.  But  suflBcient  is  already  sug- 
gested. In  the  case  of  other  motions,  the  moving  pariy  may 
undoubtedly  elect  in  advance  whether  he  will  have  his  motion 
heard  upon  affidavits  or  oral  evidence,  or  both;  but  here  the  ex- 
press terms  of  the  statute  would  appear  to  leave  no  such 
discretion  either  to  the  court  or  the  parties. 

It  may  be  properly  remarked  however,  that  if  a  party,  even 
.in  ordinary  instances  of  motions,  gives  notice  and  states  in 
the  notice  that  it  will  be  presented  upon  affidavits  and  is  then 
permitted  to  have  it  heard  upon  oral  evidence  it  is  in  effect  a 
hearing  without  notice,  and  should  be  held  to  be  an  abuse  of 
discretion  on  the  part  of  the  court.  The  same  should  be  held 
of  an  act  of  the  court  permitting  the  opposition  to  call  and 
orally  examine  witnesses  whose  affidavits  have  been  served,  filed 
and  read  on  the  motion  of  whose  direct  or  cross-examination 
the  movant  has  had  no  notice,  and  for  which  he  has  had  no 
opportunity  to  prepare.  The  proper  practice  is  for  the  oppo- 
sition desiring  to  cross-examine  the  affiants  to  take  their  depo- 
sitions upon  notice,  or  if  the  affiants  cannot  be  found  to  take 
other  depositions,  or  procure  other  affidavits,  to  prove  that  and 
also  any  other  facts  to  overcome  the  matters  set  forth  in  the 
affidavits.  Such  depositions  could  be  taken  before  the  judge 
who  is  to  hear  the  motion  or  before  a  court  commissioner  or 
other  officer  under  the  court's  immediate  supervision,  or  else- 
where and  otherwise  if  necessary. 

It  has  never  been  decided  by  the  supreme  court  of  Cali- 
fornia that  a  party  may,  as  of  right,  orally  examine,  or  cross- 
examine,  witnesses  at  the  hearing  of  a  motion  for  a  new  trial, 
but  rather  the  contrary.  It  has  been  suggested  rather  than 
decided,  however,  in  three  cases  that  it  is  within  the  discretion 
of  the  lower  court  to  allow  it.*®®  The  Colorado  and  Idaho 
courts  have,  however,  expressly  sanctioned  the  discretionary 
power  of  the  trial  court  to  have  witnesses  brought  before  it 
for  oral  examination.*^    The   taking   of   depositions   in  the 

208  People  v.  Lee  Chuck,  78  Cal.  317,  20  Pac.  719;  People  v.  Tueker, 
117  Cal.  229,  49  Pac  134;  People  v.  Sullivan,  129  Cal.  557^  62  Pac 
101.    See,  also^  State  v.  Magers^  36  Or.  38,  58  Pac  892. 

209  Schoolfield  v.  Brunton,  20  Colo,  139,  36  Pac  1103;  State  T. 
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manner  above  suggested  will  secure  the  testimony  of  unwilling 
witnesses  and  provide  ample  protection  to  the  parties.  Such 
course  received  express  sanction  in  Saltzman  v.  Sunset 
Tel.  etc.  Co.,*^®  where  the  court  said:  '^The  deposition  of  the 
deputy  sheriff^  taken  in  open  court,  must  be  regarded  as  an 
affidavit.  If  he  refused  to  make  an  affidavit,  no  other  course 
was  open  to  plaintiff,  who  should  not  be  deprived  of  his  testimony 
because  of  his  unwillingness.'^  The  party  desiring  to  take 
depositions  for  use  on  the  motion  should  make  the  proper  show- 
ing by  affidavit  and  should  probably  obtain  an  order  for  the  pur- 
pose. The  affidavit  should  show,  among  other  matters,  any  facts 
rendering  it  necessary  to  take  the  deposition.  This  is  suggested 
in  view  of  the  fact  that  codes  and  statutes  on  the  subject  de- 
fine depositions  and  affidavits  differently,  and  the  use  of  a  depo- 
sition as  an  affidavit  is  not  the  usual  course  nor  is  it  a  matter 
of  common  right.  Of  course  the  respective  parties  have  equal 
right  herein. 

§  411.    Of  hearing  before  judge  other  than  that  trying  the 
case. 

With  respect  to  a  succession  of  one  judge  to  the  office  held 
by  another  before  whom  an  action  was  tried  pending  a  pro- 
ceeding for  a  new  trial,  there  is  no  lapse  thereof  or  loss  of  power 
on  the  part  of  the  successor  in  the  matter  of  hearing  and  di:j« 
posing  of  the  motion  in  any  state  where  the  proceeding  is  in- 
dependent of  the  main  case.^^^  In  California  the  same  ques- 
tion is  involved  where  there  are  moresuperior  judges  than  one  in 
a  county.  The  question  has  been  presented  to  the  supreme 
court  in  several  cases  where  pending  the  motions  the  cases  or 

Davis  (Idaho),  53  Pae.  678.    See,  also,  Moore  y.  State,  96  Tenn.  209, 
83  S.  W.  1046. 

210  125  Cal.  501,  503,  58  Cal.  169.  See^  also,  Llewellen  v.  Levy; 
(Pa.  Com.  PL),  33  Week  Notee  Cae.  310. 

211  GleaveB  v.  Wood,  78  Mo.  App.  351.  Held  otherwise  under  the 
eircuniBtaxices  of  the  case  in  American  Cent.  Ins.  Co.  y.  Neff,  43  Kan* 
457,  23  Pac.  606,  where  it  was  decided  new  judge  should  grant  a 
new  trial.  But  see  Tombstone  M.  &  M.  Co.  v.  Waj  Up  Mining  Co., 
1  Ariz.  426,  25  Pac  794,  holding  that  although  the  motion  be  passed 
upon  hj  another  judge  than  the  one  who  tried  the  case,  and  he  over- 
rules the  motion,  yet  the  findings  of  fact  will  not  be  disturbed  on 
appeal,  if  there  is  substantial  evidence  to  sustain  them. 
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the  hearing  of  the  motions  were  transferred  from  one  depart- 
ment to  another.  In  such  cases  the  power  of  the  judge  of  the 
department  to  which  the  transfer  was  made  to  hear  and  decide 
the  motion  has  been  invariably  affirmed.  The  constitution  of 
Califomia*^^  on  the  subject  of  superior  courts,  provides  that 
there  may  be  held  ''as  many  sessions  of  said  court  at  the  same 
time  as  there  are  judges  thereof/'  and  ''the  judgments,  orders, 
and  proceedings  of  any  session  of  the  superior  court  held  by 
any  one  or  more  of  the  judges  of  said  courts,  respectively,  shall 
be  equally  effectual  as  if  all  the  judges  of  said  respective  courts 
presided  at  such  sessions/'  In  Carter  v.  Lothian,*^*  the  court, 
in  overruling  an  objection  that  the  hearing  and  determination 
of  a  motion  for  a  new  trial  had  been  transferred  from  the  de- 
partment  of  the  superior  court  of  Los  Angeles  county  in  whicji 
the  case  was  tried  to  another  department  of  that  court,  said: 
''Under  the  present  constitution,  whatever  the  population  or 
amount  of  business,  there  is  but  one  court  of  general  jurisdic- 
tion in  each  county,  to  wit,  the  superior  court  This  court 
may  be,  and  is  provided  with  such  number  of  judges  as  is  re-, 
quired  to  transact  the  judicial  business  before  said  court.  The 
so-called  departments  are  unknown  to  the  constitution,  but 
have  been  adopted  for  convenience,  by  the  judges,  in  apportion- 
ing the  business  before  said  court,  which  they  are  authorized  to 

do  by  the  constitution By  this  scheme,  where  there  is 

more  than  one  judge  provided  for  the  court,  such  judges  may 
interchanging  among  themselves  in  holding  court,  and  in  case 
one  be  sick,  absent,  or  engaged  in  the  trial  of  other  causes, 
another  judge  of  such  court  can  step  in  and  fill  his  place,  and 
thus  prevent  the  interruption  of  judicial  business.  Any  judge 
therefore,  of  the  superior  court  of  Los  Angeles  county  had 
jurisdiction  to  hear  and  determine  the  motion  for  new  trial  in 
this  case.'*  The  judge  hearing  the  motion  in  case  of  a  succes- 
sion or  transfer  has  all  the  powers  in  passing  upon  and  deciding 
the  motion  that  could  have  been  exercised  by  the  judge  who 
tried  the  case.    In  Jones  v.  Sanders,***  the  court  said:  "It  is 

212  Cal.  ConBt.,  art.  6.  §§  6,  7. 

218  133  Cal.  451,  454,  65  Pac.  692.  See,  also,  Gartan  v.  Stem,  121 
Cal.  347,  53  Pac.  904  j  Churchill  v.  Flournay,  127  Cal.  355,  361,  59 
Pac.  791. 

214  103  Cal.  678,  37  Pac.  649.    See,  also,  Maey  y.  Darila,  48  CaL 
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claimed  for  appellant  that  as  Judge  Hoge  presided  at  the  trial 
his  findings  upon  all  the  questions  of  fact  should  be  treated  a% 
conclusive.  We  do  not  understand  this  to  be  the  rule  applicable 
to  a  case  like  this.  It  is  true  that  this  court  will  not  review 
findings  when  there  is  a  substantial  conflict  in  the  evidence, 
but  it  has  been  repeatedly  held  that  upon  motion  for  a  new  trial 
it  is  the  duty  of  the  trial  court  to  examine  the  evidence, 
even  though  it  be  conflicting,  and  if  dissatisfied  with  the  con- 
clusions reached,  to  grant  a  new  trial:  And  the  rule  is  the 
same  whether  the  motion  is  heard  by  the  judge  who  tried  the 
case  or  by  some  other  judge,  whose  only  imowledge  of  the  facts 
is  obtained  from  the  record." 

§  412.    Several  new  trials  in  tame  case. 

In  the  absence  of  a  statute  on  the  subject,  there  is  no  limi- 
tation upon  the  power  of  courts  to  grant  successive  new  trials 
to  the  parties  in  the  same  case,*^*^  and  statutes  limiting  the 
power  are  strictly  construed.  Accordingly,  imder  a  statute 
providing  that  only  one  new  trial  should  be  allowed  to  either 
party  except;  First,  where  the  triers  of  the  fact  have  erred  In 
a  matter  of  law  and  secondly,  where  the  jury  were  guilty  of 
misbehavior,  etc.,  it  was  held  that  the  trial  court  might  grafti 
a  new  trial  on  the  groimd  that  the  verdict  was  against  the 
weight  of  the  evidence  regardless  of  the  number  of  new  trials 
that  may  have  been  granted  to  each  party  on  other  grounds.^^* 

646  J  Bander  v.  Tyirel,  59  Cal.  99;  Blum  v.  Sunol,  63  C?al.  341;  Wil- 
son V.  California  C.  B.  B.  Co.,  94  Oal.  166,  29  Pac.  861. 

216  Bichalson  v.  Freeman,  56  Kan.  463,  43  Pac.  772.  In  this  case 
it  was  held  that  if  the  verdict  did  not  meet  with  the  approval  of  the 
trial  court,  it  should  be  set  aside,  and  a  new  trial  granted  although 
there  were  three  prior  disagreementa  See,  also,  Hodge  v.  Lehigh 
Val.  B.  Co.  C.  C,  56  F.  195.  See>  also,  Vickery  v.  Central  B.  B.  Co., 
89  6a.  365,  15  S.  E.  464.  But  in  Yan  Doren  v.  Wright,  65  Minn.  80, 
67  N.  W.  668,  68  N.  W.  22,  it  was  held,  where  three  successive  ver- 
dicts in  favor  of  the  same  party  had  been  set  aside,  on  the  ground 
that  they  were  not  justified  by  the  evidence,  that  it  was  an  abuse 
of  discretion  to  set  aside  a  fourth  verdict  on  the  same  ground,  it  be- 
ing fairly  justified  by  the  evidence. 

216  Dean  y.  Fire  Assn.  of  Philadelphia,  2  Mo.  App.  1282.  See, 
also,  Kreiss  y.  Missouri  Pac  By.  Co.,  131  Mo.  533,  33  S.  W.  64,  1150. 
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CHAPTER  20. 

NEW   TBIALS   GBANTED   ON   OOUBrS   OWN   MOTION. 

I  413.    Ifl  exercise  of  special  extraordinary  jurisdiction. 

§414.    The  power  exclusively  statutory — Comparison  with  jurisdiction 

at  common  law. 

{415.    Time  within  which  the  order  may  be  made. 

§  416.    New  trial  as  result  of  court's  relief  from  result  of  aoddent. 

§  413.    Is  exercise  of  special  extraordinary  jnrisiiotion. 

There  is  one  condition  warranting  trial  courts  in  granting 
new  trials  without  a  resort  by  either  party  to  a  motiqn  or  to 
any  proceeding  whatever^  and  without  a  hearing  which,  as  has 
been  shown,  is  ordinarily  one  of  the  essential  steps.  It  is 
where,  adopting  the  language  of  the  California  Code  of  Civil 
Procedure* ''there  has  been  such  a  plain  disregard  by  the  jury 
of  the  instructions  of  the  court,  or  the  evidence  in  the  case,  as 
to  satisfy  the  court  that  the  verdict  was  rendered  under  a 
misapprehension  of  such  ingtructions,  or  under  the  influence 
of  passion  or  prejudice.^'  That  it  was  intended  that  the  grounds 
^or  the  action  of  the  court  must  actually  exist  and  appear  as 
a  fact  to  a  discerning  mind,  and  not  merely  so  as  to  satisfy  the 

1  Section  662.  The  entire  section  reads  as  fc^ows:  "The  verdict 
of  a  jurj  may  also  be  vacated,  and  a  new  trial  granted  by  the  court 
in  which  the  action  is  pending  on  its  own  motion,  without  the  appli- 
cation of  either  of  the  parties,  when  there  has  been  such  a  plain  dis- 
regard by  the  jury  of  the  instructions  of  the  court,  or  the  evideoice 
in  the  case  as  to  satisfy  the  oourt  that  the  verdict  was  rendered  under 
a  misapprehension  of  such  instfaructions,  or  under  the  influence  of 
passion  or  pr^udice.  The  order  of  the  court  may  be  reviewed  on 
appeal  in  the  same  manner  as  orders  made  on  motions  for  a  new 
trial,  and  a  statement  to  be  used  on  such  appeal  may  be  prepared  in 
the  same  manner  as  statements  after  a  motion  is  heard  upon  the 
minutes  of  the  court,  as  provided  in  section  661."  So  far  as  is  dis- 
closed by  the  adjudications^  the  terms  ''passion  or  prejudice"  are 
merely  a  convenient  expression  signifying  that  a  verdict  cannot 
be  accounted  for:  Bartholomew  v.  Speer  (Pa.),  7  North  Co.  B.  152. 
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caprice  of  the  particular  judge,  is  seen  by  the  fact  that  it  is 
further  provided  that  a  statement  to  be  used  on  appeal  from 
the  order  may  be  prepared  by  any  party  desiring  to  appear  from 
the  order,  and  that  'the  order  of  the  court  may  be  reviewed  on 
appeal  in  the  same  manner  as  orders  made  on  motions  for  a 
new  trial/' 

Such  orders  are  not  in  the  usual  course  of  proce3ure,  but 
rather  the  exercise  of  a  special  and  extraordinary,  or  at  leae:t 
a  summary  jurisdiction,  which  must  find  support,  if  at  all,  in 
the  record,  where  must  appear  the  jurisdictional  prerequisites 
mentioned  in  the  statute.  In  the  decisions  thus  far  rendered, 
wherein  such  statutes  were  construed^  nothing  is  foimd  to  indi- 
cate the  concession  of  anything  whatever  to  the  discretion  or 
superior  knowledge  of  trial  courts.  But  it  must  be  noted  that 
the  authorities  are  not  uniform  upon  the  proposition  just 
stated.* 

2  See  Kohler  ▼.  Fairhaven  etc.  By.  Co.,  8  Wash.  452,  36  Pae.  253, 
681,  where  Hoyt,  J.,  delivering  the  opinion,  after  fnUy  stating  the 
facts,  said:  "Under  the  provisions  of  our  statute  it  is  made  the 
duty  of  the  trial  court,  when  a  proper  motion  has  been  interposed, 
to  determint^  the  question  as  to  whether  or  not  the  danagcs  awanlud 
Yy  the  jury  are  excessive.  In  performing  this  duty  the  court  must 
determine  as  to  the  effect  of  the  evidence  introduced  in  the  course 
of  the  trial.  From  such  evidence  it  must,  as  a  question  of  judicial 
discretion,  determine  whether  or  not  the  damages  as  assessed  by 
the  jury  are  so  excessive  as  to  make  it  to  appear  that  they  were 
awarded  under  the  influence  of  passion  or  prejudice.  It  is  a  uni- 
versal rule  that  when  a  matter  is  left  to  the  discretion  of  the  court 
its  exercise  of  such  discretion  will  not  Ve  interfered  with  by  an 
appellate  court  unless  it  is  made  aflirmatively  to  appear  from  th« 
record  brought  up  on  appeal  that  such  discretion  has  been  improp- 
erly exercised.  We  see  no  reason  for  holding  that  in  exercising  the 
particular  discretion  vested  in  a  trial  court  in  determining  as  to 
whether  or  not  there  should  be  a  new  trial  its  decision  should  be 
given  leas  foree  than  in  other  matters,  for  while  it  is  true  that  the 
verdict  of  a  jury  is  presumably  warranted  by  the  evidence  until 
the  contrary  is  made  to  appear,  the  statute  has  made  it  the  duty  of 
the  lower  court  to  review  their  action,  and  when  it  has  done  so, 
and  in  the  exercise  of  the  discretion  vested  in  it,  determine  that  it 
was  not  warranted,  the  presumption  as  to  its  correctness  is  taken 
away,  and  the  decision  of  the  court  must  stand  unless  the  appellate 
court  is  satisfied  from  all  the  circumstances  surrounding  the  case 
that  in  so  deciding  the  court  made  a  mistake.''  Chief  Justice 
New  Trial,  Vol.  1-49 
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§  414.  The  power  esclnuTely  statutory — Compariion  with 
juritdiotion  at  oommon  law. 
Prior  to  any  recognition  of  a  power  in  the  common-law  courts 
to  grant  new  trials,  the  only  redress,  if  it  might  be  so  termed, 
was  the  writ  of  attaint,  in  the  nature  of  a  punishment  inflicted 
upon  jurors  who  had  returned  a  verdict  contrary  to  law  ami 
the  evidence.  In  cases  where  this  was  not  permissible  ac- 
cording to  the  forms  of  procedure  and  precedents  then  in  use, 
the  party  aggrieved  was  compelled  to  resort  to  the  courts  of 
chancery.  But  in  equity  relief  could  only  be  given  indirectly 
in  the  form  of  a  perpetual  injunction  if  the  adverse  party  should 
refuse  to  consent  to  a  new  triaL  At  length  the  causes  for  which 
new  trials  might  be  granted  came  to  be  more  distinctly  defined 
and  extended,  and  with  this  came  a  discontinuance  of  resort 
to  courts  of  equity.  But  such  extension  was  attended,  where 
a  motion  for  new  trial  by  a  party  was  resorted  to,  by  a  re- 
striction of  the  jurisdiction  to  the  established  causes  or  grounds, 
and  made  to  conform  more  and  more  to  recognized  and  ap- 
proved forms  of  procedure.  But  common-law  courts,  while 
not  exercising  distinctive  jurisdiction  in  equity,  nevertheless 
assumed  and  were  conceded  the  power  to  apply  equitable  prin- 
ciples to  the  remedies  within  their  jurisdiction,  and  at  length 
their  power  to  grant  new  trials  in  any  case  where  it  appeared 
to  them  necessary  in  order  to  prevent  a  failure  of  justice  be- 
came firmly  established.  Their  power  to  do  so  was,'  and  where 
there  are  no  statutory  restrictions  or  methods  of  procedure,  as 
in  the  federal  courts,  still  is,*  plenary.  ITiey  might  thus  grant 
a  new  trial  whether  either  party  made  application  therefor  or 
not,  and  even  notwithstanding  a  pending  application.  Accord- 
ingly, in  Massachusetts,  where  a  statute  provided  that  'Hhe 
courts  may,  at  any  time  before  judgment  in  a  civil  action,  set 

Dunbar  filed  an  able  dissenting  opinion.  A  petition  for  rehearing 
was  denied  upon  other  grounds  than  those  stated  in  the  above  ex- 
tract.   The  case  cannot  be  considered  authoritative. 

8  See  Weber  v.  Kirkendell,  44  Neb.  766,  63  N.  W.  35.  See,  also, 
Bank  of  WiUmar  v.  Lawler,  78  Minn.  135,  80  N.  W.  868,  holding  in 
aggravated  caee  of  miaconduct  by  jury  that  the  court  could  dispense 
with  written  notice  of  motion,  and  in  exercise  of  its  common-law 
right,  grant  a  new  trial  on  its  own  motion. 

4  See  Felton  v.  Spiro  (C.  C.  A.),  78  Fed,  576,  24  C.  C.  A.  321; 
Wright  V.  Southern  Exp.  Co.   (C.  C),  80  Fed.  85. 
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aside  the  verdict  and  order  a  new  trial  for  any  cause  for  which 
a  new  trial  may,  by  law,  be  granted/^  it  was  held  that  the  court 
might  exercise  this  power  pending  a  motion  for  new  trial  by 
a  party,  and  though  the  parties  did  not,  in  the  application  so 
made,  make  any  showing  entitling  them  to  a  new  trial.*  It 
is  difScult,  however,  to  reconcile  this  decision  with  the  well- 
settled  rule  of  practice,  that  any  grounds  for  new  trial,  not 
stated  in  the  notice  of  intention  or  motion,  shall  be  deemed  to 
be  waived.*  At  any  rate,  it  is  well  settled  that  courts  are 
wanting  in  the  power  to  grant  new  trials  of  their  own  motion 
for  any  cause,  where  grounds  are  specified  and  methods  of  pro- 
cedure provided  by  statute,  by  which  parties  may  proceed  to 
obtain  the  relief,  imless  such  power  be  conferred  by  such  pro- 
vision as  is  found  in  the  California  code  above  referred  to. 
This  was  settled  as  to  the  courts  of  that  state  prior  to  the  ex- 
istence of  such  provision.^    Nor  can  the  court,  under  such  pro* 

6  EUii  T.  Qinsburg,  163  Ma«L  143,  39  N.  £.  800. 
e  See  ante,  §  368. 

T  See  Hamiston  v.  Smith,  21  Oal.  129;  Kelly  v.  Larkin,  47  Gal. 
68;  Townley  t.  Adams,  118  Cal.  382,  384,  50  Pac.  550.  See,  also, 
State  V.  Adams,  84  Mo.  310.  In  Dorsej  v.  Barry,  24  Gal.  449,  the 
court  said:  ''It  does  not  necessarily  follow  that  if  the  appeUate 
court  caji  order  a  new  trial  in  the  inferior  court  that  the  inferior 
court  can  of  its  own  motion  grant  a  new  trial.  It  will  be  remem- 
liered  that  in  the  early  history  of  the  common-law  courts  of 
England  the  court  of  chancery  directed  a  new  trial  at  law  in  those 
courts,  and  it  enforced  its  decree  under  the  penalty  of  a  perpetual 
injunction  if  the  adverse  party  should  refuse.  The  power  to  grant 
new  trials  and  the  mode  of  its  exercise  are  dependent  mainly,  if  not 
entirely,  upon  the  statute  in  both  civil  and  criminal  actions.  The 
grounds  upon  which  it  may  be  obtained  and  the  manner  of  apply- 
ing for  ana  procuring  it  are  therein  prescribed."  In  Sciie  v. 
Adams,  supra,  it  is  said:  'Tor  the  causes  named  in  section  3705 
the  court  of  its  own  motion  may  set  aside  the  verdict.  Its  eom- 
mon-law  power  in  that  respect  is  not  prejudiced  by  the  statute. 
On  other  grounds  than  those  specified  in  that  section  the  court  can- 
not of  its  own  motion  set  aside  the  verdict."  Section  4  of  the 
Code  of  Civil  Procedure  provides  as  follows:  "The  rule  of  the 
common  law,  that  statutes  in  derogation  thereof  are  to  be  strictly 
construed  has  no  application  to  this  code.  The  code  establishes  the 
law  of  this  state  respecting  the  subjects  to  which  it  relates,  and  its 
provisions  and  aU  proceedings  under  it  are  to  be  liberally  construed, 
with  a  view  to  effect  its  objects  and  to  promote  justioe." 
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vision  as  this,  grant  a  new  trial  of  its  own  motion  for  the  ex- 
istence of  any  of  the  grounds  upon  which  it  might  be  granted 
on  motion  of  a  party.  In  Townley  v.  Adams,®  the  court  had 
entered  an  order  reading  as  follows:  'T?he  court,  of  its  own 
motion,  orders  that  the  said  verdict  as  rendered  be,  and  the 
same  is  hereby,  set  aside  and  a  new  trial  ordered,  upon  the 
ground,  and  no  other,  that  the  evidence  as  given  does  not  jus- 
tify the  verdict  as  rendered,  and  that  said  verdict  is  against 
the  law  and  the  evidence.'*  From  this  order,  the  plaintiflE  in 
whc^  favor  the  verdict  had  been  rendered  appealed,  claiming, 
upon  the  facte  of  record,  that  the  courts  in  making  it,  had  ex- 
ceeded its  jurisdiction.  The  supreme  court  sustained  this  con- 
tention. After  quoting  section  662,  the  court  said:  *T!f  the 
section  last  quoted  is  to  be  construed  as  a  limitation  upon  the 
power  of  the  court  to  grant  a  new  trial,  then,  before  the  exer- 
cise of  that  power  can  be  upheld,  it  must  be  made  to  appear 
either:  1.  That  there  has  been  such  a  plain  disregard  by  the 
jury  of  the  evidence  ag  to  satisfy  the  court  that  the  verdict  was 
rendered  under  a  misapprehension  or  under  the  influence  of 
passion  or  prejudice;  or  2.  That  there  has  been  such  a  plam 
disregard  of  the  instructions  as  to  satisfy  the  court  that  the 
verdict  was  so  rendered.  That  the  provisions  of  the  code  do 
define  the  powers  of  the  court  in  granting  a  new  trial,  and  limit 

the  exercise  of  those  powers,  we  entertain  no  doubt The 

reason  given  by  the  court  for  granting  the  new  trial,  it  may 
be  noticed,  is  not  amongst  those  for  which  such  an  order  may 
be  made  of  the  court's  own  motion ;  but  it  is  amongst  those  for 
which  the  court  may  grant  a  new  trial  upon  application  of  the 
aggrieved  party,  and  after  the  exercise  of  the  very  valuable 
right  secured  in  such  cases  to  the  party  resisting  the  motion 
to  convince  the  court,  if  possible,  by  argument,  that  the  rea- 
son is  not  well  founded.  Where,  however,  the  court  grants  the 
new  trial  of  its  own  motion,  the  party  against  whose  interests 
the  order  is  made  is  deprived  of  this  substantial  right,  and,  there- 
fore it  is  that  the  lawmakers  have  restricted  the  court  to  casss 
of  plain  and  gross  abuse  by  the  jury.  But,  while  the  reasons 
thus  given  by  the  court  are  not  such  as  will  sustain  the  order, 
it  will  not  be  reversed  if,  upon  careful  inspection  of  the  rec- 

8  118  Cal.  382,  50  Pac.  S50. 


773        NEW  TEIALS  GEA^TED  ON  COUKT'S  MOTIOM.     |  414 

ord,  it  may  be  seen  that  the  order  may  be  supported  upon  valid 
grounds.  It  thus  becomes  necessary  to  consider:  1.  Whether 
there  was  a  plain  and  palpable  disregard  by  the  jury  of  the 
evidence;  and  2.  Whether  there  was  a  plain  and  pal- 
pable disregard  by  the  jury  of  the  instructions/'  The 
court  then  proceeded  to  discuss  the  evidence  and  in« 
structions  in  the  record^  failing  to  find  therein  either 
cf  the  reasons  upon  which  the  statute  authorizes  the  trial 
court  to  grant  a  new  trial  of  its  own  motion,  and  concluded  as 
follows:  "Properly  to  emphasize  the  distinction  which  exists 
between  the  right  of  a  court  to  grant  a  new  trial  upon  applica- 
tion of  a  party,  and  the  right  to  grant  it  upon  its  own  motion, 
it  should  be  said  that  the  foregoing  considerations  have  noth- 
ing to  do  with  what  may  be  conceived  to  be  the  weight  of  evi- 
dence. Thus,  it  might  well  have  been  that,  had  the  court,  upon 
application  of  defendant  and  after  exercise  by  plaintiff  of  his 
right  of  argument,  granted  the  new  trial,  this  court,  under  its 
well-settled  rules^  would  not  have  considered  the  question  of 
preponderating  evidence,  and  would  not  have  disturbed  the  or- 
der of  the  trial  court  after  such  hearing;  but  where,  as  here,  tho 
court,  of  its  own  motion,  sets  aside  the  verdict  of  the  jury,  then, 
as  has  been  said,  it  must  be  made  to  appear  that  the  jury 
plainly,  palpably,  grossly,  disregarded  either  the  evidence  or  tho 
instructions  of  the  court.  In  this  case,  it  is  quite  apparent  that 
such  gross  disregard  has  not  been  shown  to  exisf 

In  Flugel  V.  Henschel,®  the  court,  after  quoting  the  statute- 
of  North  Dakota,  which  is  the  same  herein  as  that  of  California, 
said:  ''The  abridgment  of  the  common-law  right  of  a  trial 
court  to  vacate  a  verdict  on  its  own  motion  became  highly 
proper,  and  indeed  necessary,  after  the  legislative  branch  of 
the  government  had  made  ample  provision  to  facilitate  the  set- 
tins^  aside  illegal  and  unjust  verdicts  by  means  of  a  motion 
made  for  that  purpose  by  a  party  to  the  action  whose  rights 
have  been  prejudiced  by  any  such  verdict.  Under  the  statutes 
regulating  motions  for  a  new  trial,  a'  defeated  party  has  a  suf- 
ficient remedy  as  against  an  illegal  verdict,  whether  the  vice 
of  the  verdict  lies  in  an  error  of  law  or  an  error  of  the  jury 

0  6  N.  Dak.  205,  209,  69  N.  W.  195.    See,  also,  Lang  v.  Commia- 
sioners,  5  Okla.  128,  47  Pae.  1063. 
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in  considering  the  evidence.  Taking  all  the  statutes  relating 
to  the  subject  of  new  trials  into  account,  it  becomes  apparent 
that  a  trial  court  is  not  justified  in  vacating  a  verdict  upon  its 
own  motion  upon  the  ground  merely  that  the  verdict  is  not 
justified  by  the  evidence,  or  is  contrary  to  law,  or  for  errors 
of  law  occurring  during  the  trial  of  the  case.  All  of  these 
grounds  are  specifically  enumerated  in  the  code  as  grounds  for 
a  motion  for  a  new  trial  to  be  made  by  the  party  aggrieved 
by  the  verdict  To  justify  the  action  by  the  court  the  case 
must  be  gross,  and  one  obviously  requiring  immediate  action.'* 
The  same  construction  was  given  by  the  supreme  court  of 
South  Dakota  to  substantially  the  same  statute  in  force  there; 
and  it  was  there  held  that  the  verdict  should  not  be  vacated 
by  the  court  of  its  own  motion  unless  there  had  been  such  clear 
disregard  of  the  instructions  or  the  evidence  that  the  court  Ls 
at  once  satisfied  without  argument  or  mature  reflection  that 
the  verdict  was  the  result  of  passion  or  prejudice,  or  was  ren- 
dered under  a  misapprehension  of  the  court's  instructions.^^ 

§  415.    Time  within  which  the  order  may  be  made. 

Irrespective  of  the  said  limitations  now  well  established,  hav- 
ing reference  to  the  subject  matter  and  grounds  upon  which  the 
jurisdiction  may  be  exercised,  there  is  a  limitation  as  to  tho 
tiir^e  after  the  return  of  the  verdict  within  which  such  an  or- 
der may  be  made.  No  more  definite  proposition  can  be  ad- 
vanced with  reference  to  this  time  limit  than  that  it  should  be 
made  within  the  time  fixed  by  the  statute  for  the  losing  party 
to  institute  a  proceeding  to  obtain  a  new  trial  in  his  own  ri^t. 
No  other  limitation  would  appear  necessary  for  the  full  pro- 
tection of  the  party  prevailing  upon  the  triaL  In  Mizener  v. 
Bradbury,*^  the  verdict  was  rendered  on  the  twenty-third  day 
of  June,  1897,  and  an  order  was  made  granting  a  stay  of  pro- 
ceedings until  the  further  order  of  the  court.  Subsequently, 
on  July  21,  1897,  the  court,  on  its  own  motion,  in  the  absence 
of  the  parties,  made  the  following  order:  'There  having  been 

10  Clement  v.  BarneB,  6  S.  Dak.  483,  61  N.  W.  1126.  (t  shuuld 
appear  that  the  jury  were  influeneed  by  prejudice^  passion,  partial- 
ity or  corrrption,  or  unwittingly  fell  into  a  plain  mistake:  Lncier 
vf  Lavase,  66  N.  H.  141,  20  Atl.  24». 

11  128  Cal.  340,  60  Pac.  928. 
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Buch  plain  disregard  by  the  jury  of  the  instructions  of  the 
court  and  the  evidence  in  this  case  as  to  satisfy  the  court  that 
the  verdict  herein  was  rendered  under  a  misapprehension  of  the 
instructions  of  the  court,  it  is  therefore  ordered  by  the  court, 
of  its  own  motion,  that  the  verdict  heretofore  rendered  herein 
be  set  aside,  and  that  a  new  trial  be  granted.''  The  order  was 
made  under  the  power  given  by  section  662  of  the  Code  of  Civil 
Procedure,  and  appellant  contended  that  it  was  made  after  the 
time  for  notice  of  a  motion  for  a  new  trial  had  expired  and  that 
the  court  had  no  power  to  make  the  order.  The  appellant  fur- 
ther contended  that,  to  hold  that  the  court  might  delay  its  ac« 
tion,  as  in  that  case,  would  authorize  it  to  grant  a  new  trial  after 
the  defeated  party  had  lost  the  right  under  the  statute  to  ask 
for  a  new  trial,  and  that,  if  the  court  could  grant  a  new  trial 
on  its  own  motion  one  month  after  verdict,  it  might  do  so 
five  or  anv  number  of  months  thereafter.  The  court  chose  not 
to  decide  the  point  which  was  thus  squarely  presented  for  de- 
cision, preferring  to  pass  upon  the  grounds  claimed  in  the  or^ 
der  to  exist,  in  connection  with  the  showing  made  by  the  record, 
and  upon  such  review  reversed  the  order. 

But  the  same  question  has  been  expressly  passed  upon  in 
two  cases  in  North  Dakota  and  in  one  case  in  South  Dakota 
in  substantial  accordance  with  the  view  of  the  question  above 
expressed,  the  code  provisions  in  those  states  being  the  same 
as  that  of  the  California  code.^ 

§  416.    New  trial  ai  consequence  of  court's  relief  from  result 
of  accident. 

A  distinction  must  be  made  between  cases  in  which  a  new 
trial  results  from  relief  from  accident,  mistake,  inadvertence 
and  the  like,  and  the  exercise  of  jurisdiction  under  this  head. 
The  language  of  the  courts,  in  speaking  of  such  forms  of  relief, 
is  sometimes  calculated  to  mislead.  They  speak  of  the  court's 
power  to  grant  a  new  trial  in  such  cases  when,  in  fact,  it  is 
merely  the  exercise  of  power  to  relieve  from  what  would  other- 
wise be  an  unjust  result  of  action  taken  against  a  party  with- 

12  Gould  V.  Duleth  Elevator  Co.,  2  N.  Dak.  216,  50  N.  W.  969; 
Flugel  V.  Henschel,  6  N.  Dak.  205,  69  N.  W.  195;  Clement  v.  BurneB, 
6  S.  Dak.  483,  61  N.  W.  1126. 
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out  his  fault.  True,  the  act  of  the  court  sometimes  results  in 
a  new  trial;  but  the  result  should  not  be  confounded  with  the 
nature  of  the  jurisdiction  thus  exercised  or  the  principal  pur- 
pose thereof.  In  Heinrichsen  v.  Smith/*  it  was  held  that  a 
judgment  was  properly  vacated,  a  new  trial  teing  a  necessary 
result,  where  the  trial  judge  had  died  before  signing  a  biU  of 
exceptions  which  presented  disputed  issues  of  fact,  and  the 
judge  who  succeeded  him  in  office  refused  to  sign  the  bill  be- 
cause of  his  ignorance  of  the  facts.  Now,  under  the  laws  of  Ore* 
gon,  aa  construed  by  its  supreme  court,  a  trial  court  may  grant 
relief  from  a  judgment  in  such  case  by  setting  aside  the  judg- 
ment, which,  to  be  of  any  benefit  to  the  party  against  whom  it 
has  been  entered,  must  be  followed  by  a  retrial.  In  such  case, 
the  jurisdiction  exercised  is  equitable  in  character.  The  court 
is  not  set  in  motion  to  grant  a  new  trial  primarily,  but  to  re- 
lieve from  the  result  of  accident,  and  the  new  trial  follows  as  a 
result  of  such  relief.  Without  the  new  trial,  or  retrial,  the 
court's  action  would  either  be  devoid  of  benefit  to  the  party, 
or  deprive  the  owner  of  the  judgment  of  the  right  to  proceed 
for  a  judgment  against  which  no  such  objection  would  be 
urged.**  This  jurisdiction  has  been  frequently  exercised  by 
the  English  courts  as  well  as  by  state  courts  in  cases  where 
parties  were,  without  their  fault,  deprived  of  their  bills  of  ex- 
ceptions, no  statutes  standing:  in  the  way.** 

18  29  Or.  476,  42  Pac.  486,  44  Pac.  496.  Bee,  also,  post,  chap- 
ter 47. 

14  See  Thomas  v.  Morrie^  8  Utah,  284,  31  Pae.  446,  holding  that 
where  a  motion  by  defendant  to  set  aside  and  vacate  ''the  judg- 
ment and  decree"  on  the  ground  of  excusable  absence  of  defendant 
and  his  counsel  is  sustained,  it  is  not  error  to  also  order  a  new 
trial  without  request  therefor,  since  another  decree  could  not  be 
entered  without  a  new  trial;  St.  Francois  Mill  Co.  v.  Sugg,  142  Mo. 
364,  44  S.  W.  249,  holding  that  a  new  trial  should  be  granted  where 
a  party  is  deprived  of  the  opportunity  to  have  the  judge  who  tried 
the  cause,  because  of  the  expiration  of  his  term  of  officev  review  the 
findings  therein,  on  a  motion  for  a  new  trial;  Manning  (City  of)  ▼. 
German  Ins.  Co.,  107  Fed.  52,  holding  that  an  order  for  a  ndw  trial, 
where  the  application  for  it  is  made  in  due  time^  is  the  proper 
remedy  for  the  incapacity  of  the  judge  who  tried  the  ease  to  settle 
and  sign  the  bill  of  exceptions. 

16  See  Newton  v.  Boodle,  54  £ng.  Com.  L.  Bep.  794;  Benett  ▼. 
Steamboat    Co.,  81  £ng.    Com.  L.    Bep.    28;  Stebbins    y.    Field,  41 
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In  strict  legal  sense,  such  action  should  not  be  classed  with 
the  jurisdiction  to  grant  new  trials  of  the  court's  own  motion, 
exercised  at  common  law,  or  under  such  statutes  as  were  above 
discu&sed. 

Incidentally,  it  may  be  remarked  that  the  facts  shown  in 
the  Oregon  case  above  mentioned  would  be  no  ground  for  relief 
in  the  absence  of  jurisdiction  of  extraordinary  scope.  Statutes 
are  found  in  some  of  the  states  under  which  relief  could  be 
obtained  in  such  cases. 

Mich.  373,  2  N.  W.  190;  People  y.  Judge,  41  Mich.  726,  49  N.  W. 
925;  EvaiiB  t.  HumphreyB  (D.  C),  9  App.  B.  C.  392. 
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CHAPTEB  21. 

KPFECT  OF  PROCEEDING  ON  STATUS  OP  PARTIES  AND  UPON 

RIGHTS  UNDER  THE  ACTION. 

§  417.    No  direct  and  eesential  connection  between  proceeding  for  new 
trial,  and  proceedings  in  main  caee. 

I  418.    Proceeding  for  new  trial,  as  bearing  upon  eBforoement  of  jndg* 
ment. 

I  419.    Relation  of  pending  motion  to  ancillary  process  and  auxiliary 
proceedings. 

f  420.    Benefit    of  granting  motion   exdusiyely   to  those   joining  in 
motion. 

I  421.    Effect  of  order  granting  upon  status  of  parties*  at  retriaL 

§  422.    No  waiver  by  proceeding  as  a  general  rule. 

§  417.    No  direct  and  essential  connection  between  proceed* 
ing  for  new  trial  and  proceedings  in  main  case. 

The  motion  may  be  granted  even  after  the  judgment  has  been 
affirmed  upon  appeal ;  and  an  order  granting  or  denying  a  new 
trial  may  be  reviewed  upon  an  appeal  taken  in  time,  ootwith* 
standing  the  judgment  may  be  final  ;^  or  even  tiiough  the  ap- 
peal from  the  judgment  has   been  dismissed,^  or  vice  versa.' 

1  See  ante,  §  14;  post,  %  717. 

2  Fulton  v.  Cox,  40  Cal.  101,  105;  ante,  I  14;  post,  |  717. 

8  Towdy  V.  Ellis,  22  Cal.  659,  where  one  party  appeals  from  the 
judgment  and  it  is  affirmed,  this  does  not  prevent  another  party 
securing  on  appeal  the  reversal  of  an  order  denying  his  motion  for 
a  new  trial:  Donner  v.  Palmer,  45  CaL  180,  183,  the  court  saying: 
*'The  affirmance  of  that  judgment  upon  the  other  appeal  taken  by 
the  defendants  did  not  operate  to  oust  the  authority  of  this  court 
to  reverse  it  upon  the  appeal  taken  by  the  intervener  from  the  order 
denying  his  motion  for  a  niew  trial.  It  frequently  occurs  in  practice 
that  a  judgment  affirmed  upon  the  judgment  roll,  is  subsequently  re- 
versed through  the  instrumentality  of  an  appeal  taken  from  aa 
order  determining  a  motion  for  a  new  trial,  for  the  proceedings  are 
recognized  as  being  entirely  independent  of  each  other.*'  Where 
the  appeal  from  the  judgment  was  in  time,  and  from  the  order 
denying  a  new  trial  was  too  late,  it  was  held  that  the  appellant  waa 
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The  two  appeals  may  be,  and  usually  are,  presented  together. 
As  to  those  errors  which  may  be  reviewed  on  either  appeal,  the 
remedy  is  concurrent,  and  the  party  may  pursue  either  appeal 
and  abandon  the  other  * 

The  filing  of  a  stay  bond  upon  appeal  from  the  judgment  does 
not  stay  action  upon  a  motion  for  a  new  trial;  and  the  court 
has  power,  pending  such  appeal^  to  grant  a  new  trial.*^ 

Neither  is  the  entry,  nor  even  the  collection  of  the  judg- 
ment, a  bar  to  new  triaL^  Nor,  on  the  other  hand,  can  an  ap* 

not  precluded  from  assigning  as  error  a  matter  which  he  had  also 
assigned  in  the  motion  for  new  trial  and  which  was  decided  against 
him  there:  Carpentier  v.  Williamson,  25  Cal.  156,  168.    In  this  case 
the  court  said:  "The  respondents  now  insist  that  the  court  cannot 
consider  on  this  appeal  the  error  relied  on,  for  the  reason  that  the 
appeUant  assigned  the  same  error  in  a  motion  for  a  new  trial  which 
was  decided  agaizuit  him,  and  not  having  appealed  from  the  order 
denying    a  new    trial,  he  is  conx^luded    hj  that  ruling.    We    think 
there  is  no  force  in  that  objection.    An  error  of  law  in  admitting 
or  rejecting  testimony  is  subject  to  be  reviewed  on  appeal  from  the 
judgment  when  the  ruling  is  made  a  part  of  the  record  by  a  bill  of 
exceptions  or  by  a  statement  on  appeal.    It  is  truey  the  same  error 
may  also  be  reviewed  on  appeal  from  an  order  denying  a  new  triaL 
But  the    two  modes  are  independent    of  each  other.    The    appeal 
from  the  judgment  does  not  depend  upon  the  motion  for  new  trial. 
The   latter   proceeding   ia   subsequent   to   the   Judgment.    An  appeal 
from  the  judgment  may  be  taken  without  waiting  for  the  determin- 
ation of  a  motion  for  a  new  trial,  or  the  two  appeals  may  be,  and 
usually  are,  prosecuted  together.        As  to  those  errors  which  may 
be  reviewed   on  either  appeal,   the   remedy  is  concurrent^   and  the 
party  may  pursue  either  appeal  and  abandon  the  other.''    To  same 
effect,  Hastings  v.  Halleck,  13   Gal.  207;   Towdry  v.  EUis,  22  Cal. 
Cal.  G59;    Forsythe  v.  Richardson,    1  Idaho,  461.    Same    ruling    in 
Hawkins  v.  Hubbard,  2  8.  Dak.  634,  51  N.  W.   774,  on  motion  to 
dismias  double   appeal;   Bayner   v.  Jones,   90   Cal.  81,   27   Pac.   24, 
holding   that  court   can  pass   on  motion  for   new  trial   even  when 
appeal  already    taken  from    judgment.    To  same    effect  Naglee  v. 
Spencer,  60  Cal.   10. 

4  Carpentier  v.  Williamson,  26  Cal.  167.  While  the  same  points 
may  be  presented  in  both  appeals,  the  supreme  court  will  not,  after 
having  once  reviewed  and  passed  upon  a  point,  review  it  again 
when  presented  in  another  form  in  the  same  case.    See  post,  f  691. 

6  Knowles  v.  Thompson,  133  Cal.  245,  65  Pac.  468. 

6  Smith  V.  Lidgerwood  Mfg.  Co.,  69  N.  Y.  Supp.  975,  60  App. 
Div.  467;  Cunningham  v.  Nassau  Electric  E.  Co.,  58  N.  Y.  Supp. 
i;2,  40  App.  Div.  211;  Fisher  v.  Emerson,  15  Utah,  517,  50  Pac.  619; 
Cox  V.  Baker,  113  Tnd.  62,  14  N.  E.  740. 
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peal  he  defeated  by  a  failure  to  file  a  motion  for  a  new  trial 
within  the  time  allowed  by  law.^ 

From  the  absence  of  any  dependence  of  the  motion  upon  the 
main  action,  it  also  results  that  the  pendency  of  an  appeal  from 
the  order  does  not  extend  the  time  for  taking  an  appeal  from 
the  judgment.® 

In  reference  to  the  effect  of  granting  a  new  trial  upon  the 
judgment,  and  upon  the  status  of  parties  and  other  proceed- 
ings, some  of  the  language  of  the  courts  and  writers  on  new 
trials  and  subjects  relevant  thereto  requires  limitation  and  re- 
vision. In  Kower  ▼.  Gluck,®  there  was  an  order  granting  a 
new  trial  on  motion  of  defendants,  from  which  order  the  plain- 
tiff appealed,  and  defendants  appealed  from  the  judgment, 
notwithstanding  the  granting  of  their  motion  for  a  new  triaL 
The  supreme  court  affirmed  the  order  and  dismissed  their  ap- 
peal from  the  judgment,  saying:  ''The  order  granting  a  new 
trial  had  the  effect  to  vacate  the  judgment  from  which  the  de- 
fendants appealed,  and  hence  their  appeal  is  inconsequential, 
and  must  be  dismissed.''  This  decision  has  been  frequently 
cited  as  authority  by  the  same  court,  but  the  decisions  have 
never  gone  to  the  extent  of  declaring  as  an  absolute  rule  or  doc- 
I  trine  that,  in  such  case,  the  vacation  of  the  judgment  was  other 
than  tentative — ^that  is  to  say,  it  stood  vacated  pending  the  ap- 
peal conditionally  upon  the  aflSrmance  of  the  order  on  appeal 
to  be  restored  to  its  original  status  as  a  valid  subsisting  judg- 
ment, if  the  order  appealed  from  should  be  reversed.  In  Pierc3 
V.  Birkholm,*®  the  doctrine  of  Kower  v.  Gluck  was  limited  and 

7  Littlejohn  v.  Miller,  5  Wash.  399,  31  Pac  758. 

8  Bornheimer  v.  Balawin,  42  Cal.  27,  31. 

•  33  Cal.  401,  407,  on  point  that  granting  new  trial  vacates  the 
judgment^  see  Thompson  v.  Smith,  28  CaL  527;  Wheeler  v.  Kassa- 
baum,  76  Cal.  90,  18  Pae.  119. 

10  110  Cal.  669,  67^,  43  Pac  205.  To  same  effect:  Mountain 
Tunnel  Go.  v.  Bryan,  111  Cal.  36,  43  Pac.  410.  The  following  cases 
have  been  frequently  cited  as  sustaining  a  view  contrary  to  that 
expressed  by  the  court  in  this  case:  Walden  v.  Murdock,  23  Cal. 
549,  83  Am.  Dec  135;  Thompson  v.  Smith,  28  CaL  528,  530;  Komer 
V.  Gluck,  33  CaL  401,  407;  Wittenbrack  v.  Bellmer,  62  Cal.  558; 
Wheeler  v.  Kassabaum,  76  CaL  90,  18  Pac  119;  Bronner  v.  Wetzlar, 
55  CaL  419,  420. 
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other  cases  dted  by  counsel  as  approving  its  doctrine  in  the 
broad  meaning  attributed  by  them  to  its  language,  referred  to 
by  the  court.  The  court,  after  stating  the  facts  and  renewing 
the  contentions  of  counsel  and  citing  the  authorities  cited  by 
them,  said:  *'It  is  true  that  in  the  case  of  Kower  v.  Gluck, 
supra^  most  strongly  relied  upon  by  defendants,  there  was,  as 
here,  an  order  granting  a  new  trial,  from  which  an  appeal  had 
been  taken,  and  subsequently  an  appeal  from  the  judgment. 
The  two  appeals  were  considered  together,  and  the  court  de* 
termined  that  the  appeal  from  the  order  must  be  affirmed ;  held, 
that  the  effect  of  the  order  granting  a  new  trial  being  to  set 
the  judgment  aside,  the  appeal  from  the  judgment  became  in- 
consequential, and  should  be  dismissed.  This  is  all  that  is  de- 
termined by  the  case,  and  to  that  extent  it  is  obviously  correct. 
If  the  language,  which  does  not  seem  to  have  been  carefully 
chosen  to  express  the  meaning  of  the  court,  implies  anything 
further,  it  is  not  authoritative,  because  unnecessary  to  the  de- 
termination of  the  question  involved.  The  other  cases  cited 
need  not  be  specially  reviewed,  as  we  regard  them  as  sufficiently 
disposed  of  by  what  is  said  above.  None  of  them,  when  prop- 
erly considered,  goes  to  the  length  contended  for  by  defendant^ 
or  is  necessary  to  sustain  this  motion.  To  sustain  the  doctrine 
urged  by  defendants  would,  not  only  in  this,  but  in  most  in- 
stances of  the  kind,  deprive  the  party  of  an  opportunity  to  take 
advantage  of  the  right  of  appeal  afforded  by  the  statute,  and 
that  upon  grounds  which  to  us  seem  wholly  unsupported  by 
either  reason  or  authority/*  This  case  undoubtedly  de- 
clares a  true  principle.  Appeals  both  from  the  order  and  from 
the  judgment  do  not,  under  any  circumstances,  conflict,  no  mat- 
ter by  whom  taken.  One  of  them  may  be  nugatory,  or  incon- 
sequential, or  may  be  rendered  so  in  consequence  of  the  de- 
cision of  the  appellate  court  upon  the  other;  but  the  right  of 
appeal  is  in  no  wise  affected  by  such  contingency.  In  Brooks 
V.  San  Francisco  etc.  Ry.  Co.  *^  both  parties  appealed  from  an 
order  granting  a  new  trial  on  defendant's  motion — ^the  defend- 

11  110  Cal.  17^,  179,  42  Pae.  570.  The  pendency  of  a  motion  by 
defendant  for  new  trial  does  not  affect  the  right  of  plaintiff  to 
amend  hia  complaint,  dismissing  &s  to  one  or  more  of  the  defend- 
ants, and  taking  judgment  against  others:  Pullman's  Palace  Car  Co. 
V.  Fielding,  62  lU.  App.  577. 
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ant  from  the  portion  imposing  a  condition  and  plaintiff  from 
the  balance  of  the  order.  Both  orders  were  aflSrmed  and  an 
appeal  by  defendant  from  the  judgment  waa  dismissed. 

The  law  governing  the  whole  subject  was  so  fully  covered  in 
the  opinion  in  Knowles  v.  Thompson^^  as  to  justify  a  quota- 
tion therefrom,  though  a  substantial  repetition  of  much  that 
has  preceded.  It  was  upon  an  application  for  a  writ  of  man- 
date to  compel  the  issuance  of  an  execution  after  an  order 
granting  a  new  trial.  The  court,  after  fully  stating  the  facts, 
as  set  forth  in  the  petition,  said:  ''It  is  contended  by  the  pe- 
titioner that,  upon  perfecting  the  appeal  from  the  judgment 
rendered  in  the  lower  court,  by  a  filing  of  a  supersedeas  or  stay 
bond,  all  further  proceedings,  including  any  action  on  the  mo* 
tion  for  a  new  trial,  were  suspended.  This,  however,  is  not 
so.  Only  such  matters  as  are  embraced  within  the  judgment 
or  order  appealed  from  are  stayed.  Proceedings  on  motion  for 
a  new  trial  are  not  in  direct  line  of  the  judgment,  but  are  in- 
dependent, and  collateral  thereto.  The  judgment  may  be  at 
once  entered,  and  even  executed,  while  a  motion  for  a  new  trial 
ip  pending.  The  motion  may  be  heard  and  decided,  and  an  a|>« 
peal  taken  on  its  ovm  independent  record,  while  the  proceedings 
on  and  subsequent  to  the  judgment  may  be  still  regularly  going 
on,  and  even  an  independent  appeal  taken  in  that  line.  An 
appeal  from  the  judgment  does  not  depend  upon  the  motion  for 
a  new  trial.  The  latter  is  subsequent  to  the  judgment,  and  the 
appeal  from  the  judgment  may  be  taken  without  waiting  for 
the  determination  of  the  motion  for  a  new  trial,  and  such  ap- 
peal from  the  judgment  may  go  on  after  the  appeal  from  the 
order  has  been  dismissed.  And  an  affirmance  of  the  judgment 
on  a  direct  appeal  therefrom  does  not  prevent  the  court  below 
from  setting  aside  the  verdict^  or  finding  and  judgment  based 
thereon,  and  granting  a  new  trial.  And  the  dismissal  of  an 
appeal  from  the  judgment  is  no  bar  to  an  appeal  by  the  same 
party  from  an  order  denying  his  motion  for  a  new  trial.*' 

§  418.    Proceeding  for  new  trial  as  bearing  upon  enforcement 
of  the  judgment. 
In  the  early  judicial  history  of  California,  the  erroneous  doc- 

12  133  Cal.  246,  65  Pac.  46S,  citing  numerous  authorities. 
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trine  that  the  pendency  of  a  motion  for  new  trial  stayed  the  ex- 
ecution of  the  judgment  was  clearly  recognized.**  The  con- 
trary and  correct  view  was  first  expressed  by  Sanderson,  C.  J., 
in  People  ex  reL  etc.  v.  Loucks,**  as  follows:  'The  notion 
which  has  prevailed  hitherto  that  a  motion  or  notice  of  mo* 
tion  for  new  trial  of  itself  stays  all  proceedings  upon  the  judg- 
ment until  such  motion  has  been  determined  is  without  f  oxmda- 
tion.  The  Practice  Act  oontaius  no  such  prorision;  on  the 
contrary,  the  reverse  is  at  least  implied.  The  one  hundred  and 
eightieth  and  one  hundred  and  ninetieth  sections  provide  when 
judgment  shall  be  entered;  and  the  two  hundred  and 
ninth  provides  that  the  'party  in  whose  favor  judgment  is  giveu 
may,  at  any  time  within  five  years  after  the  entry  thereof,  is- 
sue a  writ  of  execution  for  its  enforcement.'  Upon  this  pro- 
vision, the  act  contains  no  limitations  whatever,  and  it  must 
necessarily  follow  that  the  party  in  whose  favor  the  judgment 
is  entered  is  entitled  to  his  execution  immediately,  as  therein 
provided,  and  he  cannot  be  deprived  of  his  right,  or  delayed  in 
its  execution,  by  any  mere  act  of  the  opposite  party." 

Trial  courts  have  frequently  exercised  the  discretionary  power 
to  stay  exetcution  pending  the  motion.  This  power  to  do  so  is 
recognized  in  the  same  opinion  above  quoted,  in  these  words: 
''Doubtless  this  question  might  be  regulated  by  a  rule  of  court ; 
but,  in  the  absence  of  such  a  rule,  a  party  desiring  a  stay  of 
proceedings  pending  his  motion  for  a  new  trial  must  obtain  an 
order  to  that  effect  from  the  court,  as  in  the  case  of  a  stay  of 
the  entry  of  judgment  as  provided  in  section  197,  Upon  such 
application,  the  court  can  grant  the  order  unconditionally  or 
upon  terms  according  to  the  circumstances  of  the  case.    If  a 

IS  Lurvey  v.  Wells,  4  Cal.  107;  Copper  Hill  Mining  Co.  v.  Spencer, 
25  Cal.  11,  18. 

14  28  Cal.  69.  To  same  effect,  namely,  that  motion  does  not  stay 
execution,  see  Harris  v.  Bamhart,  97  Cal.  546,  550,  32  Pac.  5J:9; 
Columbia  Min.  Co.  v.  Holter,  1  Mont.  419;  St.  Francois  Mill  Co.  v. 
Sugg,  142  Mo.  358,  44  S.  W.  247.  Fact  that  statement  on  motion 
for  new  trial  has  not  been  settled  constitutes  no  ground  for  quashing 
the  execution,  even  though  the  delay  in  the  settlement  was  occasioned 
by  plaintiff's  attorney:  Jones  v.  Spears,  56  Cal.  163.  See,  also,  Young 
V.  Brehe,  19  Nev.  379,  383,  3  Am.  St.  Rep.  892,  12  Pac.  564. 
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stay  would  be  likely  to  jeopardize  the  jadgment,  an  ezecntion 
and  levy  might  be  allowed,  and  farther  proceedings  thereafter 
stayed,  or  security  for  tiie  payment  of  the  judgment  might  be 
required.  We  think  this  question  has  been  wisely  left  by  the 
Practice  Act  to  the  sound  discretion  of  the  court" 

But  since  the  Code  of  Civil  Procedure,  section  664,  has  ex- 
pressly recognized  the  power  of  the  court  to  stay  proceedings 
prior  to  entry  of  judgment,  it  is  suggested  that  the  power  to 
stay  execution  after  the  judgment  has  been  entered  is  at  least 
doubtful.  In  Colorado,  the  rule  first  declared  in  California 
appears  to  be  in  force.^"^  The  same  rule  holds  good  in  crim- 
inal as  in  civil  cases.  Hence,  the  approval  by  the  court,  pend- 
ing a  motion  for  a  new  trial  and  for  a  stay  of  execution,  of 
a  bond  conditioned  for  the  defendant's  appearance  and  obedi- 
ence to  all  orders  of  the  court,  does  not,  by  implication,  stay 
execution  of  the  sentence,  and  the  defendant  may  be  lawfully 
imprisoned  pending  the  determination  of  tiie  motion  for  a  new 
trial.^« 

§  419.  Belation  of  penfling  motion  to  anoillaiy  pioeesi  and 
auziliaiy  proceedings. 
Under  an  attachment,  the  sheriff  acquires  and  holds  a  spe- 
cial property  in  the  property  attached,  the  general  property  re- 
maining in  the  defendant.  Upon  the  entry  of  judgment  for 
the  defendant  in  the  action,  the  special  property  terminates, 
the  attachment  being  ipso  facto  dissolved;  nor  does  the  pend- 
ency of  a  motion  for  a  new  trial  have  any  effect  to  keep  the  at- 
tachment alive  in  favor  of  the  plaintiff.^^    Nor  does  the  pend- 

15  See  Hawley  v.  B&ker,  5  Colo.  118,  where  it  was  said:  ''While 
the  result  ia  in  dubio,  no  duty  rests  upon  the  party  ultimately  to 
pay,  and  he  ought  not  to  be  obliged  to  make  eompengation  to  the 
opposite  party  because  this  conditian  as  to  delay  exists  and  con- 
tinues for  a  time.  A  proceeding  is  still  immature  when  a  verdict 
is  simply  rendered,  since  no  process  can  issue  and  no  action  can  be 
maintained,  and  no  lien  on  real  or  personal  estate  acquired." 

10  State  V.  Reynolds,  14  Mont.  383,  36  Pac  449. 

17  Bauft  V.  Toung,  21  Nev.  401,  32  Pac.  490.  See,  also,  Loveland 
V.  Mining  Co.,  76  Cal.  564,  18  Pac.  682;  O'Connor  v.  Blake,  29  CaL 
315;  Littlefield  v.  Davis,  62  N.  H.  492.  In  the  first  of  these  cases 
tho  court  said:  ''From  the  moment  the  judgment  was  rendered  the 
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ency  of  the  motion  interfere^  in  any  way^  with  any  collateral 
proceedings  taken  in  th^  action  had  with  a  view  to  protecting 
the  rights  of  the  parties  litigant  with  reference  to  the  subject 
matter  of  the  litigation,  or  making  the  judgment  effectual.  Ac* 
cordingly,  where,  after  the  court  had  filed  its  findings  of  fact, 
and  an  order  sending  the  case  to  a  referee  to  take  and  state 
an  account,  a  motion  was  made  for  a  new  trial,  it  was  held 
that  the  motion  did  not  stay  the  proceedings  pending  before  the 
referee.^®  Nor  does  the  pendency  of  a  motion  for  a  new  trial 
operate  as  a  stay  of  proceedings,  so  as  to  deprive  the  court  of 

attachment  was  dissolved,  the  lien  ereated  by  it  was  vacated,  and 
the  property  released  from  the  custody  of  the  law;  and  upon  the 
refusal  of  the  sheriff  to  surrender  the  property,  the  defendant's 
remedy  was  by  proceedings  against  the  sheriff  f  (ht  the  property,  or 
the  value  thereof.  When  property  is  attached  to  secure  the  judg^ 
ment  which  the  plaintiff  may  recover,  the  sheriff  acquires  a  special 
property  in  the  chattele,  defeasible  by  the  plaintiff  failing  in  his 
action.  The^  general  property  remains  in  the  defendant,  and  if 
judgment  is  rendered  for  him  in  the  suit,  the  attachment  is  ipso 
facto  dissolved.  The  special  property  acquired  by  the  sheriff  ceases, 
and  if  he  detains  the  chattels  after  demand  he  is  answerable  in  an 
action  of  trover.  The  fact  that  there  was  a  motion  for  a  new 
trial  pending  did  not  tend  to  keep  the  attachment  in  force.  There 
is  no  provision  in  our  statute  authorizing  the  sheriff  to  retain  the 
property  after  judgment  in  favor  of  the  defendant  was  enterecL." 
And  in  the  second  ease  the  court  said:  ''An  attachment  is  metoly 
a  creature  of  statute^  its  existence  and  operation  in  any  case  can 
contain  no  longer  than  the  statute  provides  it  may.  And  there  is 
no  express  authority  given  to  a  sheriff  to  retain  in  his  custody 
property  seized  by  him  under  and  by  virtue  of  a  writ  of  attach- 
ment issued  out  of  a  justice's  court  after  a  judgment  in  the  action 
in  which  the  attachment  issued  is  rendered  in  favor  of  the  defend- 
ant. No  provision  is  made  for  his  detantion  of  it  pending  an  ap- 
peal from  such  a  judgment.  In  the  absence  of  any  such  provision, 
it  seems  quite  clear  that,  under  section  553  of  the  Code  of  Civil 
Procedure,  the  defendant  Kenworthy,  after  judgment  in  his  favor, 
could  make  any  disposition  of  the  property  which  he  could  have 
made  before  it  was  attached,  with  like  force  and  effect." 

18  Crowther  v.  Bowlandson,  27  Cal.  376.  See,  on  same  subject, 
Harris  V.  San  Francisco  Sugar  B.  Co.,  41  Cal.  406;  Hinds  v.  Gage, 
66  Cal.  488;  Duff  v.  Duff,  71  Cal.  516,  12  Pac.  570;  Arnold  v.  Sin- 
clair, 11  Mont.  567,  28  Am.  St.  Bep.  693,  29  Pac.  340;  Bhodes  v. 
WilUams,  12  N.  W.  26. 

New  Trial,  VoL  1-50 
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the  power  of  vacatiDg  an  order  appointing  a  receiver  made  be« 
fore  the  trials® 

§  420.    Benefit  of  granting  motion  belongs  excloflively  to  thoie 
joining  in  motion. 

The  question  of  proper  and  necessary  parties  to  the  proceed- 
ing for  a  new  trial  has  been  already  fully  discussed  in  its  proper 
place.^^  It  is  only  necessary  here  to  state  that  the  benefits  of 
a  successful  prosecution  of  the  motion  belong  exclusively  to  the 
parties  prosecuting  it ;  nor  can  any  one  of  several  parties  against 
whom  a  judgment  is  rendered,  who  does  not  join  in  a  motion 
for  a  new  trial,  complain  of  alleged  error  denying  a  new  triaL**^ 
In  Kent  v.  San  Francisco  Savinj2:s  Union,**  it  was  held  that 
the  fact  that  a  new  trial  was  granted  upon  motion  of  a  sub- 
sequent lienholder  only  in  a  foreclosure  suit,  and  that  the  pur« 
chaser  did  not  move  for  a  new  trial,  or  appeal  from  the  judg* 
ment,  and  that  it  was  final  as  to  him,  could  not  deprive  the 
court  of  power  to  correct  the  error  made  in  the  former  decree^ 
even  though  such  correction  might  incidentally  afFect  the  pur- 
chaser. In  the  course  of  the  opinion,  the  court  said:  ''It 
would  be  a  strange  doctrine  if  a  court,  in  an  action  against  sev- 
eral defendants,  made  a  decree  doing  injustice  to  one  of  them, 
and,  on  application  of  the  one  alone,  granted  a  new  trial,  should 
then  be  powerless  to  grant  any  relief  at  all  as  to  the  one,  or 
to  modify  its  decree  so  as  to  make  it  what  it  should  have  been 
in  the  first  place.'*  On  like  principle,  where  a  suit  for  dam- 
ages was  brought  jointly  against  a  city  and  an  individual, 
and  an  order  was  made  dismissing  the  action  as  to  the  city, 
'l^ecause  the  declaration  showed  no  cause  of  action  against  that 
defendant,"  and  a  verdict  was  rendered  in  favor  of  the  other 
defendant,  the  granting  of  a  new  trial  at  the  instance  of  plain- 
tiff was  held  not  to  reopen  the  case  against  the  city.** 

It  Copper  Hm  Min.  Co.  v.  Spencer  (No.  1),  25  Cal.  IL 

20  Ante,  18  358,  359. 

21  Calderwood  v.  Brooks,  28  Cal.  151. 

22  130  CaL  400,  408,  62  Pac.  620. 

2B  Atlanta  (City  of)  v.  Anderson,  90  Ga.  481,  16  S.  E.  209. 
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§  421.  Effect  of  order  granting  upon  st&tus  of  parties  at  re- 
triaL 
The  granting,  generally,  of  a  new  trial  reopens  the  case 
back  to  the  pleadings;  and  at  a  retrial,  the  parties  to  the  pro- 
ceeding for  new  trial  hold  tiie  same  relative  positions  with  re- 
spect to  the  bnrden  of  proof,  etc.,  as  if  the  cause  had  never 
been  tried.  Accordingly,  when  a  verdict  in  plaintiffs  favor 
was  set  aside^  and  a  new  trial  ordered,  and  on  the  calling  of 
the  case  for  retrial,  the  plaintiff,  having  the  burden  of  proof, 
declined  to  proceed,  it  was  held  that  judgment  should  have 
been  rendered  in  favor  of  the  defendant,  for  want  of  prosecu- 
tion.^^  For  the  same  reason — namely,  that  there  must  be  a 
trial  de  novo— an  admission  made  to  restrict  the  issues  on  a 
trial  then  in  progress  will  not  bind  the  party  on  a  new  trial 
wherein  new  issues  are  presented  to  the  jury.^''  Nor  can  a 
plaintiff,  after  judgment  is  rendered  against  him,  and  after  a 
new  trial  is  granted  on  his  motion,  avoid  the  conclusiveness  of 
the  judgment  against  him  by  then  dismissing  the  action.  The 
judgment  continues  in  fact  as  if  no  new  trial  had  been  granted.^ 

While,  as  -has  been  seen,  the  court  may,  in  ruling  on  the  mo- 
tion, restrict  the  issues  to  be  retried,*^  yet,  if  that  coursiB  bo 
not  taken,  a  general  unqualified  grant  of  a  new  trial  reopens 
the  case  as  to  all  the  issues  involved  as  between  the  parties  to 
the  proceeding  for  a  new  trial.  Thus,  where  a  plaintiff  sued 
for  two  distinct  parcels  of  realty  in  the  same  action,  and  there 
was  a  verdict  in  his  favor  as  to  one,  and  in  favor  of  the  defend- 
ant as  to  the  other,  it  was  held  that  a  general  grant  of  a  new 

24  Monteith  v.  Union  Pac.  D.  &  C.  B.  Co.,  13  Colo.  App.  421,  68 
Pao.  830.  Under  a  statute  (Compiled  Laws  of  South  DaJcota,  sec- 
tion 5034)  providing  that  *' there  need  be  but  one  notice  of  trial, 
and  one  note  of  isffue  from  either  party,  and  the  action  must  then 
renrain  on  the  calendar  until  disposed  of/'  the  granting  of  a  new 
trial  does  not  render  it  necessary  to  serve  a  second  notice  of  trial; 
the  effect  being  to  restore  the  cause  to  the  calendar  as  it  stood  be- 
fore the  first  trial:  Connor  v.  Corson,  13  S.  Dak.  550,  84  N.  W.  191, 
83  N.  W.  688. 

2V  Murphy  v.  GiUum,  79  Mo.  App.  664. 

S6  Ferris  v.  Udell,  139  Ind.  579,  38  N.  E.  180. 

27  See  ante,  fif  374,  394-396. 
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trial  at  the  instance  of  eitiier  pdrtj  reopened  the  entire  case 
fop  inYestigation.*® 

§  428.    Ho  waiver  by  proeeediiif  at  a  gtnenl  rale. 

As  a  general  rule,  especially  in  jurisdictions  where  the  pro- 
cceding  is  considered  independent,  proceeding  on  its  own  in^ 
itiatory  process  and  record,  a  party  waives  no  right  by  begin- 
ning and  prosecuting  it. 

Where  a  judgment  had  been  entered  against  a  party  without 
making  or  filing  findings  of  fact,  it  was  held  tiiat  he  did  not 
waive  his  right  to  object  that  there  were  none  by  moving  tan 
a  new  trial.*^  So,  since  wh^re  the  trial  is  by  the  oourt  without 
a  jury,  plaintiff  is  ^titled  to  take  a  nonsuit  at  any  time  before 
the  finding  of  the  court  is  recorded,  a  motion  for  new  trial 
on  the  ground  that  the  court  erred  in  refusing  a  nonsuit  does 
not  waive  plaintiff's  right  thereta^^  The  same  rule  as  to  the 
preservation  of  all  rights  without  an  imputation  of  waiver  or 
loss  in  view  of  the  motion  for  new  trial  is  applied  in  criminal 
as  in  civil  cases.  And  it  was  held  that  a  motion  f<^  a  new 
trial,  made  by  the  counsel  for  the  defendant  when  called  for 

28  Bourquin  v.  Bourquin,  110  Ga.  440,  35  S.  E.  710. 

2t  Savings  etc  Society  v.  Thorne^  67  Gal.  53,  7  Pac  36.  In  tMs 
ea«e  the  court  said:  ''In  this  cane  a  jury  was  waived,  and  trial  had 
by  the  coturt.  Findings  were  not  filed,  or  waived,  and  a  judgment 
wafl  entered  in  favor  of  the  defendant.  After  the  lapae  of  more  than 
six  montha^  plaintiff  moved  to  have  the  judgment  vacated  on  the 
ground  above  indicated.  The  motion  was  granted  and  from  tjie 
order  granting  it  this  appeal  was  taken.  ....  Before  giving  notice 
of  his  motion  to  have  the  judgment  vacated  the  plaintiff  gave  notice 
that  he  would  move  for  a  new  trial,  and  afterward  gave  notice  of 
his  abandonment  of  that  motion.  Appellants  insist  that  by  giving 
notice  of  motion  for  a  new  trial  plaintiff  waived  findingSw  The 
statute,  however,  enumerates  the  modes  by  which  findings  may  be 
waived  and  that  is  not  one  of  them.  The  modes  enumerated  must 
be  held  to  be  exclusive.  This  case  is  not  within  the  purview  of 
section  473  of  the  Code  of  Civil  Procedure." 

80  Benton  v.  Central  School  Supply  House,  61  UL  Appw  267.  A 
motion  for  judgment  on  special  findings,  notwithstanding  the  gen- 
eral verdict,  and  one  for  a  new  trial,  may  be  filed  at  the  same  time; 
and  the  submiseion  and  decision  of  the  former  motion  will  not 
operate  as  a  waiver  of  the  latter:  Atchison  etc  B.  Co.  v.  Holland, 
bS  Kan.  317,  49  Pac.  71. 
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peijteDee,  did  not  confititute  a  waiver  by  the  defendant  of  the 
arraignment  required  by  the  statute,  where  he  was  sentenced 
upon  denying  the  motion  for  new  trial.*^ 

81  People  T.  Walker,  132  CaL  187,  64  Pae.  138. 


